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A. 
JURISDICTION 

This  Action  originated  in  tlie  United  States  District  Court  for 
the  District  of  Arizona  as  a  shareholders'  derivative  action.  Juris- 
diction was  based  on  28  U.S.C.A.  §1332.  (T.R.  1)  From  an 
adverse  judgment,  DePinto  instituted  this  appeal  pursuant  to 
Rule  73  of  the  Federal  Rules  of  Civil  Procedure.  28  U.S.C.A. 
§  1291  grants  to  this  Court  jurisdiction  to  review  the  judgment 
of  the  lower  Court. 

B. 
STATEMENT  OF  THE  CASE 
1 .     Proceedings  in  Lower  Court. 

This  action  was  instituted  by  one  John  S.  Gorsuch  against 
United  Security  Life,  James  E.  Kelly,  L.  N.  Kelly,  Patrick  J.  Kelly, 
Nina  Dunn,  J.  L.  Jenkins,  Angus  J.  DePinto,  Elmer  W.  Duhame, 
American  Security  Investment  Co.,  Roslyn  B.  Croydon,  Vernon  E. 
Niesz,  John  D.  Ballantyne,  Edwin  B.  Pegram  and  United  Finance 
Corporation.  By  his  amended  complaint,  Gorsuch  sought  to  re- 
cover on  behalf  of  United  the  sum  of  $463,238.33,  consisting  of 

(1)  $45,514.51,  alleged  to  have  been  paid  by  United  to  James  E. 
Kelly  after  he  had  resigned  as  an  officer  and  director  of  United, 

(2)  $109,723.82,  alleged  to  have  been  disbursed  by  United  to 
United  Finance  Corporation,  and  (3)  the  sum  of  $308,000,  al- 
leged to  have  been  transferred  from  United  to  American  Security 
Investment  Co.  in  return  for  30,800  shares  of  the  latter's  stock. 
(T.R.  1)  The  case  was  tried  to  a  jury  which  returned  a  special 
verdict  in  favor  of  DePinto.  (O.T.  304)  The  trial  Judge,  never- 
theless, entered  judgment  against  DePinto  and  in  favor  of  United 
for  the  sum  of  $314,794.19.  Judgment  for  a  like  amount  was  en- 
tered against  the  other  individual  defendants,  excepting  that,  in 
the  case  of  James  E.  Kelly,  L.  N.  Kelly,  Nina  Dunn,  J.  L.  Jenkins, 
John  D.  Ballantyne  and  Roslyn  B.  Croydon,  the  judgment  was 
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limited  to  $308,000,  as  the  result  of  stipulations  entered  into  be- 
tween them  and  plaintiff  prior  to  trial.  The  claim  based  upon 
alleged  disbursements  to  Kelly  (stated  in  the  complaint  as 
$45,514.51,  and  in  the  pretrial  order  as  $46,839.51),  and  the  claim 
based  upon  the  alleged  disbursement  by  United  of  $109,723.82  to 
United  Finance  Corporation,  were  dismissed  on  the  merits  and 
with  prejudice.  (T.R.  24,  O.T.  354) 

A  number  of  the  defendants,  including  DePinto,  appealed 
to  this  Court  (Cause  No.  17114),  and  the  judgment  was  reversed 
in  Niesz  r.  Gorsuch.  295  F.2d  909  (9th  Cir.  1961).  Upon  remand 
to  the  District  Court,  further  proceedings  were  had  including  the 
joinder  of  Provident  (aligned  by  the  trial  Court  as  a  defendant), 
and  Albert  J.  Doig,  as  plaintiff.  The  complaints  filed  by  Provident 
and  Doig  each  sought  to  recover  from  the  defendants,  and  on 
behalf  of  Provident,  the  sum  of  $314,794.19,  on  account  of  assets 
which  were  alleged  to  have  been  transferred  from  United  to 
American  on  or  about  October  18,  1957.  (T.R.  26,  4A)  Another 
judgment  (the  second)  was  entered  against  the  defendants,  in- 
cluding DePinto.  (O.T.  1746)  A  second  appeal  was  taken  to 
this  Court  (Cause  No.  18245)  and,  again,  there  was  a  reversal. 
DePhito  V.  Provide}!t  Security  Life  Uisurance  Company,  323  F.2d 
826  (9th  Cir.  1963). 

Upon  remand,  the  case  was  set  for  trial  before  a  jury  as  to 
the  defendants  DePinto,  Landoe.  Sabo,  Pcgram,  and  the  Execu- 
tors of  the  Estate  of  Elmer  W.  Duhame,  deceased.  (T.R.  288) 
On  the  eve  of  trial,  the  Duhame  Executors  agreed  to  pay  to  Provi- 
dent the  sum  of  $100,000,  in  consideration  of  a  covenant-not-to- 
sue.  (T.R.  206-234,  267)  At  the  request  of  plaintiff  Doig,  and 
over  the  objection  of  DePinto,  the  trial  Court  entered  an  order 
severing  the  cause  as  to  the  remaining  defendants,  Sabo,  Pegram 
and  Landoe,  and  ordering  that  the  case  would  proceed  to  trial 
against  DePinto  as  the  sole  defendant.  (R.T.  166-171;  T.R.  292) 
After  the  introduction  of  all   evidence,   DePinto  moved  for  a 
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directed  verdict.  (R.T.  531;  T.R.  292)  This  was  denied  and  the 
jury  returned  a  verdict  in  favor  of  Provident  and  against  DePinto 
in  the  sum  of  $314,794.19,  upon  which  the  Court  entered  judg- 
ment. (T.R.  235,  262)  DePinto,  pursuant  to  the  provisions  of 
Rule  50(b)  of  the  Federal  Rules  of  Civil  Procedure,  moved  for 
judgment  in  accordance  with  his  motion  for  directed  verdict  or, 
in  the  alternative,  for  a  new  trial.  (T.R.  254,  263)  Upon  the  denial 
thereof,  this  appeal  was  instituted.   (T.R.  273,  274) 

Subsequent  to  the  institution  of  this  appeal,  DePinto  was  adju- 
dicated a  bankrupt  and  James  P.  Donohue  was  appointed  as 
Trustee  in  Bankruptcy  of  the  DePinto  Estate.  On  the  15th  of 
June.  1966,  an  order  was  entered  herein  granting  the  Petition 
of  the  Trustee  to  intervene  herein. 

2.     Facts. 

In  the  year  1952,  Kelly  organized  United  as  a  Stock  Life  Insur- 
ance Company,  under  the  laws  of  the  State  of  Arizona.  From 
the  time  of  its  organization  until  October  18,  1957,  the  manage- 
ment of  United  was  under  the  direction  and  control  of  Kelly, 
although  he  resigned  as  President  and  Director  in  July  of  1956. 
(R.T.  185,  206)  Of  a  total  of  100,000  shares  of  United  stock 
outstanding,  Kelly  owned  35,149  shares,  which  gave  him  control. 
(R.T.  209,  305) 

DePinto  has  practiced  medicine  in  Phoenix,  Arizona  since  1936 
as  a  specialist  in  obstetrics  and  gynecology.  He  and  Kelly  became 
friends  in  1947.  (R.T.  494)  As  a  result  of  that  friendship,  and 
at  the  request  of  Kelly,  DePinto  became  a  member  of  the  Board 
of  Directors  of  United  on  October  14,  1955.  His  purpose  in  con- 
senting to  become  a  member  of  the  Board  of  Directors  of  United 
was  to  help  Kelly.  He  did  not  intend  to  be  an  active  member  of 
the  Board,  and  did  not  attend  meetings  of  the  Board.  (R.T.  197- 
199,  208-209,  314,  495) 

In  the  early  part  of  1957,  Kelly  retained  Croydon  and  Fred- 
erick Heineman,  a  lawyer,  to  sell  his  stock  in  United  on  a  com- 
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mission  basis.   (R.T.  291)  On  October  17,  1957,  American  was 
organized   under  tlic  laws  of  the  State  of  Arizona,  with  Sabo, 
Pegram,  Landoc,  Croydon,  Niesz  and  Bailantyne  as  incorporators. 
(R.T.  210) 

A  few  days  prior  to  October  18,  1957,  Kelly  told  DePinto 
that  some  reputable  people — insurance  people  and  a  doctor  from 
Montana — were  buying  his  stock  in  United.  He  advised  DePinto 
that  the  purchasers  intended  to  increase  the  surplus  of  the  com- 
pany up  to  $260,000;  that  the  money  for  the  purchase  of  his 
stock  was  coming  from  Dr.  Sabo  and  the  other  investors.  (R.T. 
292,  498,  511)  Kelly  suggested  to  DePinto  that  he  resign  from 
the  Board  of  United,  because  of  the  imminent  sale  of  Kelly's 
stock  and  the  transfer  of  control  to  the  purchasers.  (R.T.  210- 
211)  A  resignation  from  the  Board  of  Directors  of  United  was 
signed  by  DePinto  on  October  17  or  18,  1957.  (R.T.  311)  The 
minutes  of  a  meeting  of  the  Board  of  Directors  of  United  held 
on  October  18,  1957,  at  4:00  P.M.,  disclose  that  directors  Dunn, 
DePinto  and  Jenkins  adopted  a  resolution  reading  as  follows: 

"RiisoLvnn  that  the  resignations  of  A.  Thomas  Duncan, 
Patrick  J.  Kelly,  E.  Hartley  Brown,  T.  J.  Flaherty,  and  Spence 
Reese  as  directors  of  United  Security  Life  be  and  they  are 
hereby  accepted. 

"Resolved  that  Vernon  F,.  Niesz,  John  D.  Bailantyne, 
Roslyn  B.  Croydon,  Frank  I.  Sabo,  Edwin  B.  Pegram  and 
Harry  T.  Goss  be  and  they  are  hereby  elected  directors  of 
United  Security  Life,  each  to  serve  until  the  annual  meeting 
of  shareholders  in  1958,  or  until  his  resignation,  or  death, 
or  until  his  successor  is  elected,  whichever  is  earliest."  (Ex. 
5G) 

At  a  meeting  of  the  Board  of  Directors  of  United  held  at  4:15 
P.M.  on  October  18,  1957,  DePinto's  resignation  as  a  member 
of  United's  Board  of  Directors  was  accepted.  (R.T.  518)  The 
minutes  of  said  meeting  read,  in  part: 
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"On   motion   made,   seconded   and   unanimously  carried, 

it  was 

"Resolved  that  the  resignations  of  N.  J.  Dunn,  J.   L. 
Jenkins  and  Angus  J.  DePinto,  M.D.,  be  and  they  are  hereby 
accepted. 
******* 

"Resolved  that  the  corporation  subscribe  for  30,800  classi 
A  common  shares  of  American  Security  Investment  Co.  at 
a  price  of  $10.00  per  share  to  be  purchased  immediately  for 
a  total  consideration  of  $308,000.00  consisting  of  assets  now 
owned  by  the  corporation  and  cash  referred  to  in  the  follow- 
ing items  numbered  1  through  6: 

"1.  Note  and  first  mortgage  made  by  Mrs.  H.  M.  Mc- 
Kinley  and  having  a  present  unpaid  balance  of  principal 
and  interest  of  $33,424.12. 

"2.  Note  and  first  mortgage  made  by  Forrest  R.  and 
Lois  Newville  and  having  a  present  balance  of  principal  and 
interest  of  $10,874.35. 

"3.     Bonds  having  a  present  book  value  of  $16,370.18  as 
follows : 
******* 

"4.     Certificates  of  deposit  having  a  total  present  value 
of  $127,012.50  as  follows: 
******* 

"5.  Three  promissory  notes  made  by  United  Finance 
Corp.  having  a  present  unpaid  balance  of  principal  and 
interest  aggregating  $87,626.88. 

"6.     Cash  of  $32,691.97. 

"Resolved  that  the  corporation  subscribe  for  4,200  class 
A  common  shares  of  American  Security  Investment  Co.  at 
a  price  of  $10,000  per  share  to  be  purchased  on  or  before 
February  1,  1958,  for  a  total  consideration  of  $42,000.00  to 
be  paid  in  cash  on  or  before  February  1,  1958. 

"Resolved  that  the  president  and  secretary  of  the  corpo- 
ration be  and  they  are  hereby  authorized  and  directed  to 
effect  the  sale  and  the  purchase  referred  to  herein,  and  to 
execute  any  and  all  contracts,  instruments,  checks  or  other 
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papers  deemed  necessary  or  desirable  by  them  to  consum- 
mate said  transactions  on  beiialf  of  the  corporation."  (Ex. 
5H) 

After  October  18,  1957,  DePinto  iiad  nothing  to  do  with  the 
affairs  of  United.  Kelly  did  not  offer  DcPinto  any  money  or  any- 
thing of  value  for  his  resignation  from  the  Board  of  Directors. 
DePinto  did  not  receive  any  of  the  proceeds  from  the  sale  of 
Kelly's  stock.  DePinto  did  not  receive  any  money,  benefit  or  com- 
pensation for  his  services  as  a  Director  of  United.  DePinto  had 
no  interest  in  American  and  did  not  receive  any  of  the  assets 
transferred  from  United  to  American.  (R.T.  313-314,  495,  500- 
501) 

On  October  18,  1957,  the  Board  of  Directors  of  American 
adopted  resolutions: 

(a)  That  American  sell  to  United  30,800  class  A  common 
shares  of  American  for  a  consideration  of  $308,000,  con- 
sisting of  the  assets  referred  to  and  described  as  items  1 
through  6  in  the  United  minutes  of  October  18,  1957,  and 
hereinabove  cjuoted  from  Exhibit  5H; 

(b)  That  American  sell  to  United  4,200  shares  of  its 
class  A  common  stock  for  the  sum  of  $42,000,  to  be  paid 
in  cash  on  or  before  February  1,  1958; 

(c)  That  American  accept  the  offer  of  James  E.  Kelly 
to  sell  35,149.89  shares  of  United  stock  to  American  for 
$9.25  a  share,  and  that  American  pay  Kelly  therefor  by  trans- 
ferring to  him  the  above-mentioned  assets  of  United,  plus 
additional  cash  in  the  amount  of  $17,136.48; 

(d)  That  American  accept  the  offer  of  United  Family 
Guild  to  sell  3.650  common  shares  of  United  to  American 
at  $9.25  a  share,  payable  in  cash.  (Ex.  50N) 

On  the  same  date,  American  entered  into  an  agreement  with 
Kelly,  whereby  American  agreed  to  purchase  from  Kelly  35,149.89 
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shares  of  the  stock  of  United,  at  a  purchase  price  of  $325,136.48. 
Among  other  things,  said  agreement  provided: 

■'3.  Terms:  Said  purchase  price  of  $325,136.48  will  be 
paid  on  or  before  5:00  P.M.,  Friday,  October  18,  1957,  at 
the  time  of  the  delivery  of  said  shares.  Said  purchase  price 
will  be  paid  by  American  as  follows: 

"(a)   Cash  in  the  amount  of  $176,840.95; 
"(b)   Bonds  of  the  value  of  $16,370.18; 
"(c)   Existing  notes  and  mortgages  owed  by  Kelly  m  the 
amount  of  $131,925.35."  (Ex.  58) 

At  the  same  time,  American  entered  into  an  agreement  with  Kelly 
to  purchase  certain  accounts  due  agents  of  United  (which  Kelly 
had  purchased),  for  the  sum  of  $12,246.40,  payable  in  stock  of 
American.  (Ex.  59)  Also,  at  the  same  time,  American  entered 
into  an  agreement  with  United  Family  Guild  to  purchase  3,650 
shares  of  the  stock  of  United  for  the  sum  of  $33,762.50  (Ex.  60) 
The  above-mentioned  minutes  of  Boards  of  Directors  meetings 
and  rought  drafts  of  the  aforesaid  agreements  (Exs.  A,  B,  and  C), 
were  prepared  by  Frederick  Heineman.  (R.T.  4l6,  424,  449) 
These  documents  were  brought  by  Heineman  to  a  meeting  held  in 
the  law  office  of  Jennings,  Strouss,  Salmon  &  Trask,  Phoenix, 
Arizona,  on  October  18,  1957.  (R.T.  433,  437)  Among  those 
present  at  the  meeting  were  Mr.  Earl  Glenn,  Frank  Campbell  and 
Riney  Salmon  of  that  firm.  Also  present  were  Croydon,  Niesz, 
Ballantyne,  Kelly  and  Dunn.  Attorneys  Frederick  Heineman  and 
Harry  Goss  were  also  present.  (R.T.  300,  318,  323,  436)  The 
drafts  of  the  above-mentioned  agreements  were  rewritten  in  the 
Salmon  office.  The  contracts  in  final  form  were  signed  in  the 
Salmon  office.  (R.T.  433,  435-436)  Prior  to  the  exeaition  of  the 
contracts,  Heineman  and  Salmon  had  a  discussion  with  respect  to 
the  legality  of  the  transactions  reflected  in  said  contracts.  (R.T. 
442,  443,  456)  Heineman  and  Salmon  had  no  "legal  misgivings" 
about  the  transaction.  (R.T.  456) 
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On  October  18,   I9''7,  and  pursuant  to  the  above-mentioned 
agreements  and  resolutions  of  Boards  of  Directors,  the  following 
took  place: 

United  transferred  to  American  cash  in  the  amount  of 
$6,794.19,  and  assets  hereinabove  described  having  a  face 
value  of  $308,000.  (R.T.  212-214) 

United  received  from  American  30,800  shares  of  the  Class 
A  non-voting  common  stock  of  American, 

The  above-mentioned  assets  having  a  face  value  of 
$308,000,  together  with  a  check  for  $17,136.48,  were  deliv- 
ered by  American  to  Kelly.  (R.T.  212-214,  330) 

Had  DePinto  made  an  investigation  of  the  various  parties  in- 
volved in  the  above-mentioned  transaction,  he  v/ould  have  learned: 

Croydon  was  an  actuary  who  had  done  work  for  the  Insurance 
Department  of  the  State  of  Arizona  and  several  other  large  com- 
panies in  the  State  and  out  of  State.  (R.T.  306)  Ballantyne  and 
Niesz  were  associated  with  Croydon  and  they  were  all  "top 
people".  Niesz  was  president  of  an  Arizona  insurance  company 
and  had  an  excellent  reputation.  (R.T.  309)  Fred  Heineman  prac- 
ticed law  in  Illinois  and  Arizona  since  1931,  specializing  in  insur- 
ance law.  When  Heineman  came  to  Phoenix  in  1954,  he  worked 
for  Great  Southwest  Life  Insurance  Company,  and  after  being 
admitted  to  the  Arizona  Bar  in  1956,  he  incorporated  and  repre- 
sented, perhaps,  half  a  dozen  life  insurance  companies.  (R.T. 
309-310)  Riney  Salmon,  Frank  Campbell  and  Earl  Glenn  were 
partners  in  the  law  firm  of  Jennings,  Strouss,  Salmon  &  Trask. 
Mr.  Campbell's  reputation  for  integrity,  truth  and  veracity  was 
the  best.  Mr.  Salmon's  reputation  for  professional  ability  and  for 
integrity  was  the  best.  Earl  Glenn  was  a  former  director  of  Secu- 
rities for  the  Corporation  Commission  of  the  State  of  Arizona. 
(R.T.  307-310) 
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3.     Questions. 

The  questions  involved  in  this  appeal  are  as  follows: 

1.  Is  there  any  evidence  from  which  the  jury  was  justified  in 
finding  that  DePinto  was  guilty  of  negligence,  which  constituted 
a  breach  of  his  fiduciary  duty  as  a  director  of  United,  and  which 
proximately  caused  or  contributed  to  cause  the  alleged  loss  to 
United  resulting  from  the  transfer  of  certain  of  its  assets  to 
American  in  exchange  for  American  stock? 

2.  Is  there  any  evidence  from  which  the  jury  was  justified  in 
finding  that  United  was  damaged  in  the  amount  of  $314,794.19, 
or  any  other  amount,  as  the  proximate  result  of  any  act  or  omission 
of  DePinto  as  a  member  of  the  Board  of  Directors  of  United  ? 

3.  Did  the  trial  Court  err  in  the  admission  of  evidence  over 
the  objection  of  DePinto  ? 

4.  Did  the  trial  Court  err  in  the  rejection  of  evidence  offered 
by  DePinto? 

5.  Did  the  trial  Court  err  in  its  instructions  to  the  jury? 

6.  Did  the  trial  Court  err  in  failing  to  instruct  the  jury  in 
accordance  with  the  request  of  DePinto  ? 

7.  Did  the  trial  Court  err  in  giving  instructions  to  the  jury 
during  their  deliberations  and  not  in  open  Court? 

8.  Was  the  judgment  rendered  against  DePinto  excessive  in 
the  following  respects: 

(a)  As  the  result  of  the  cancellation  of  38,798  shares  of 
United  stock  held  by  American  and  the  surrender  by  the 
Duhame  Estate  of  the  right  to  participate  in  any  recovery 
herein  to  the  extent  of  3,750  shares  of  stock,  should  the 
claim  of  $314,794.19  have  been  reduced  to  57,452/100,000 
thereof,  namely  $180,856.00. 

(b)  Should  the  claim  against  DePinto  be  reduced  by  the 
sum  of  $100,000,  paid  by  the  Duhame  Exeaitors  in  settle- 
ment of  the  claims  against  the  Duhame  Estate. 
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(c)  Should  any  judgment  against  DePinto  bear  interest 
from  October  18,  1957,  or  from  the  date  of  entry  of 
judgment. 

(d)  In  view  of  the  entry  of  judgment  against  James  1:. 
Kelly  and  L.  N.  Kelly,  Dunn,  Jenkins,  Croydon  and  Ballan- 
tyne  in  the  amount  of  $308,000,  and  pursuant  to  stipulation, 
was  DePinto  discharged  from  all  liability  in  excess  of  that 
amount. 

9.  Did  the  trial  Court  err  in  severing  the  action  as  to  the 
defendants  Sabo,  Pegram  and  Landoe,  and  by  permitting  the  trial 
of  the  action  to  proceed  against  DePinto  alone .-' 

10.  Was  DePinto  deprived  of  a  fair  trial  by  reason  of  the 
failure  of  the  trial  Judge  to  withdraw  from  the  case  after  the 
filing  of  an  Affidavit  of  Bias  or  Prejudice.' 

C. 
SPECIFICATIONS  OF  ERROR 
Specification  of  Error  No.  1 . 

The  trial  Court  erred  in  denying  DePinto's  Motion  for  Directed 
Verdict  made  at  the  close  of  all  of  the  evidence  for  the  reasons 
that: 

(a)  Plaintiff  failed  to  prove  the  material  allegations  of 
his  complaint; 

(b)  The  undisputed  evidence  discloses  that  acts  or  omis- 
sions of  DePinto,  as  a  Director  of  United,  did  not  proxi- 
mately cause  or  contribute  to  cause  any  loss  or  damage 
to  United;  and 

(c)  There  was  no  evidence  from  which  the  jury  could 
have  determined  damages  sustained  by  United  other  than 
by  conjecture  and  speculation. 
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Specification  of  Error  No.  2. 

The  trial  Court  erred  in  the  admission  of  evidence  over  the 
objection  of  appellant,  including: 

(a)  Facts  and  circumstances  unrelated  to  the  transaction 
of  October  18,  1957,  and 

(b)  Incompetent  evidence  relative  to  damages. 

The  full  substance  of  the  admitted  evidence  and  the  grounds 
urged  at  the  trial  for  the  objections  thereto  are  set  forth  in 
Appendix  "A",  page  1. 

Specification  of  Error  No.  3. 

The  trial  Court  erred  in  rejecting  evidence  offered  by  appellant, 
including: 

(a)  Plans  of  the  Niesz  group  and  their  consultations 
with  lawyers  and  public  officers; 

(b)  The   reputations   and   backgrounds  of   members  of 
the  Niesz  group;  and 

(c)  Evidence  as  to  damages. 

The  full  substance  of  the  rejected  evidence  and  the  grounds 
urged  at  the  trial  for  the  objections  thereto  are  set  forth  in 
Appendix  "B",  page  7. 

Specification  of  Error  No.  4. 

The  trial  Court  erred  in  its  charge  to  the  jury.  The  portions 
of  the  Court's  charge  to  the  jury  to  which  appellant  objected  are 
set  forth  totidetn  verbis,  together  with  the  grounds  of  the  objec- 
tions urged  at  the  trial,  in  Appendix  "C",  page  23. 

Specification  of  Error  No.  5. 

The  trial  Court  erred  in  failing  to  charge  the  jury  in  accordance 
with  the  requested  instructions  of  appellant.  The  requested  in- 
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structions  which  were  rejected  by  the  trial  Court  are  set  forth 
tot'tdeni  verbis,  together  with  the  grounds  of  the  objections  urged 
at  the  trial  Court,  in  Appendix  "D",  page  29- 

Specification  of  Error  No.  6. 

The  trial  Court  erred  in  giving  instructions  to  the  jury  during 
their  deliberations  and  not  in  open  Court,  particularly: 
"The  three  items  of  claimed  damage  are: 

1 )  Cash,  by  check  or  bank  certificates  of  de- 
posit   $166,498.66 

2)  Promissory  notes   and   accrued   interest 

thereon 87,626.88 

3)  Mortgages,  bonds  and  accrued  interest 

thereon 60,668.65 

Total  $3 1 4,794. 1 9" 

Specification  of  Error  No.  7. 

The  trial  Court  erred  in  failing  to  limit  the  judgment  entered 
against  DePinto  to  an  amount  not  exceeding  $80,856,  for  the 
reasons: 

(a)  Under  the  terms  of  the  merger  agreement  between 
Provident  and  United,  and  as  a  result  of  the  settlement  with 
the  Duhame  Executors,  the  former  holders  of  United  stock 
who  will  share  in  any  recovery  herein  represent  ownership 
of  only  a  fraction  (57,452/100,000)  of  United  stock  origi- 
nally issued  and  outstanding.  Therefore,  the  right  of  Provi- 
dent to  secure  a  judgment  on  behalf  of  the  former  United 
stockholders,  who  will  share  therein,  is  limited  to  57,452/ 
100,000  of  the  total  claim,  namely  $180,856. 

(b)  DePinto  and  Duhame  were  sued  in  this  action  as 
joint  tortfeasors;  therefore,  DePinto  is  entitled  to  a  credit 
in  the  amount  of  $100,000,  on  account  of  the  settlement 
made  by  the  Duhame  Executors  in  that  amount.  With  the 
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application  of  that  credit,   the  amount  of  any  judgment 
which  might  have  been  entered  against  DePinto  could  not 
legally  exceed  the  sum  of  $80,856. 

(c)  Any  judgment  entered  against  DePinto  could  not 
legally  bear  interest  commencing  at  a  date  earlier  than  the 
date  of  the  entry  of  judgment  for  the  reason  that  the  claim 
against  DePinto  herein  was  unliquidated. 

(d)  In  no  event  could  any  judgment  be  legally  entered 
herein  against  DePinto  in  excess  of  the  sum  of  $308,000, 
for  the  reason  that  James  E.  Kelly,  L.  N.  Kelly,  Nina  Dunn, 
J.  L.  Jenkins,  Roslyn  B.  Croydon  and  John  D.  Ballantyne, 
who  were  originally  charged  herein  with  DePinto  as  joint 
tortfeasors,  were,  pursuant  to  agreements  and  stipulations 
entered  into  on  or  about  March  9,  I960,  and  by  reason  of 
a  judgment  entered  herein  on  or  about  June  21,  I960,  re- 
leased and  discharged  of  all  liability  for  any  claims  made 
against  them  and  DePinto  jointly,  in  excess  of  $308,000. 

Specification  of  Error  No.  8. 

The  trial  Court  erred  in  severing  the  claim  made  by  plaintiff 
against  DePinto  from  the  claim  made  against  Sabo,  Pegram  and 
Landoe  for  the  reasons: 

(a)  It  permitted  plaintiff  to  proceed  against  a  party 
secondarily  liable  (if  at  all)  in  the  absence  of  parties  pri- 
marily liable. 

(b)  It  ignored  appellant's  cross-claim  against  Sabo, 
Pegram  and  Landoe. 

(c)  DePinto  was  thereby  left  alone  in  the  case  as  "the 
target"  defendant. 

(d)  It  resulted  in  the  absence  of  parties  whose  testimony 
would  have  been  helpful  to  DePinto. 

(e)  Severance  is  not  authorized  where  there  has  been  a 
proper  joinder  of  parties. 
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Specification  of  Error  No.  9. 

The  trial  JucJ^c  erred  in  failing  to  withdraw  from  the  case 
after  the  filing  of  an  Affidavit  of  Bias  or  F^rejudice  by  DePinto 
for  the  reason  that  his  failure  so  to  do  resulted  in  DePinto  being 
deprived  of  a  fair  trial  in  violation  of  his  rights  guaranteed  by 
the  5th  Amendment  to  the  Constitution  of  the  United  States. 

Specification  of  Error  No.  1 0. 

The  trial  Court  erred  in  failing  to  grant  DePinto's  Motion  for 
Judgment  (pursuant  to  Rule  50(b),  Federal  Rules  of  Civil 
Procedure),  for  the  reasons  stated  in  Specification  of  Error  No.  1. 

Specification  of  Error  No.  1 1 . 

The  trial  Court  erred  in  failing  to  grant  DePinto's  Motion  for 
a  New  Trial  (pursuant  to  Rule  59,  Federal  Rules  of  Civil  Pro- 
cedure), for  the  reasons  stated  in  Specifications  of  Error  Nos.  1 
to  8,  inclusive. 

D. 

ARGUMENT 

1.      Verdict  Not  Supported  by  Evidence  (Question  No.  1.  Specifi- 
cations of  Error  Nos.  1  &  10.) 

Although  we  have  made  numerous  specifications  of  error,  we 
submit  that  this  appeal  may  be,  and  should  be,  disposed  of  by  a 
determination  that  the  verdict  is  not  supported  by  the  evidence. 
It  IS  our  position  that;  (l)  the  undisputed  evidence  discloses  that 
any  loss  which  may  have  been  sustained  by  United  as  the  result  of 
its  exchange  of  assets  for  stock  in  American  was  not  proximately 
caused  or  contributed  to  by  any  act  or  omission  of  DePinto  as  a 
director  of  United,  and  (2)  there  is  no  competent  evidence  of  the 
amount  of  loss  or  damage  sustained  by  United,  if  any,  as  a  result 
of  the  aforesaid  transactions;  the  verdict  was  necessarily  the  re- 
sult of  speculation  and  guess  upon  the  part  of  the  jury. 
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(a)   PROXIMATE  CAUSE 

by  Count  VI  of  the  Doig  Complaint,  it  is  alleged  that  DePinto 
and  others  "caused  defendant  United  Security  Life  to  transfer 
$314,794.19  of  the  latter's  liquid  reserves  to  defendant  American 
Security  Investment  Company  in  return  for  30,800  shares  of  the 
latter's  stock,  which  stock  was  worthless  and  had  no  fair  market 
value".  It  was  also  alleged  that  DePinto  and  others  "breached 
their  fiduciary  duty  and  responsibilities  to  defendent  United  Secu- 
rities by  permitting  defendant  United  Security  Life  to  enter  into 
an  agreement  whereby  $314,794.19  of  defendant  United  Security 
Life's  assets  were  transferred  in  exchange  for  worthless  stock  to 
the  benefit  of  defendant  James  E.  Kelly  and  L.  N.  Kelly."  (T.R. 
39-40)  By  Count  VII  of  the  Complaint,  it  is  alleged  that  DePinto 
and  others  "acting  as  directors  of  defendant  United  Security  Life, 
negligently  transferred  the  control  of  defendant  United  Security 
Life  to  the  defendants  American  Security  Investment  Company, 
Roslyn  B.  Croydon,  Vernon  E.  Niesz,  John  D.  Ballantyne,  Edwin 
B.  Pegram,  Francis  I.  Sabo  and  Hjalmer  B.  Landoe  who  thereafter 
proceeded  to  loot  the  defendant  United  Security  Life  of  its  liquid 
reserves."  (T.R.  40-41) 

The  facts  are  undisputed  that  DePinto  participated  in  the  elec- 
tion of  Vernon  E.  Niesz,  John  D.  Ballantyne,  Roslyn  B.  Croydon, 
Francis  I.  Sabo,  Edwin  B.  Pegram  and  Harry  T.  Goss  to  the  board 
of  directors  of  United  (Ex.  5G;  R.T.  215).  It  is  also  undisputed 
that  at  a  meeting  of  the  board  of  directors  of  United  held  at  4:15 
P.M.  on  October  18,  1957,  the  resignation  of  Dr.  DePinto  as  a 
member  of  the  board  of  directors  of  United  was  accepted  (R.T. 
518)  and,  thereafter,  the  board  adopted  resolutions  authorizing 
the  purchase  of  35,000  Class  A  common  shares  of  American  Secu- 
rity Investment  Company,  to  be  paid  for  by  cash  and  other  assets 
of  United.  (Ex.  5H)  It  is  this  transaction  of  which  complaint  is 
made  in  Counts  VI  and  VII  of  the  Complaint.  It  is  clear  that  the 
evidence  does  not  support  the  allegations  of  Count  VI  of  the 
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Complaint  for  the  reason  that  DcPinto  did  not  "cause"  or 
"permit"  United  to  transfer  its  assets  to  American.  He  was  not  a 
member  of  the  board  of  directors  of  United  when  such  transaction 
took  place,  and  did  not  participate  therein  in  any  way,  shape  or 
form.  We  arc,  therefore,  concerned  only  with  the  allegations  of 
Count  VII  to  the  effect  that  DePinto  and  others  negligently  trans- 
ferred control  of  United  to  the  Niesz  group  who  "proceeded  to 
loot  the  defendant  United  Security  Life  of  its  liquid  reserves." 

We  concede  that  a  director  of  a  publicly-held  stock  corporation 
occupies  a  fiduciary  relationship  to  the  corporation  and  its  stock- 
holders; that  a  director  may  be  held  liable  to  the  corporation  for 
losses  to  it  which  are  the  proximate  result  of  his  negligence;  that 
lack  of  knowledge  of,  or  inattention  to,  the  affairs  of  the  cor|X)ra- 
tion,  may  constitute  negligence.  The  critical  fact,  however,  is  that 
inattention  by  DePinto  had  no  causa!  connection  with  the  acts  of 
the  succeeding  directors  (in  which  DePinto  did  not  participate 
and  which  he  had  no  duty  or  jx:>wer  to  permit  or  prohibit)  in 
removing  assets  from  United.  In  the  case  of  Barnes  v.  Andrews, 
298  F.  614  (D.C.S.D.N.Y.  1924),  the  respected  Judge  Learned 
Hand  stated,  commencing  at  p.ige  6l6: 

"Therefore  I  cannot  acquit  Andrews  of  misprision  in  his 
office,  though  his  integrity  is  unquestioned.  The  plaintiff 
must,  however,  go  further  than  to  show  that  he  should  have 
been  more  active  in  his  duties.  This  cause  of  action  rests 
upon  a  tort,  as  much  though  it  be  a  tort  of  omission  as 
though  it  had  rested  upon  a  positive  act.  The  plaintiff  must 
accept  the  burden  of  showing  that  the  performance  of  the 
defendant's  duties  would  have  avoided  loss,  and  ivhat  loss 
it  would  have  avoided.  *  *  *  The  defendant  is  not  subject 
to  the  burden  of  proving  that  the  loss  would  not  have  hap- 
pened, whether  he  had  done  his  duty  or  not."  (Emphasis 
supplied.) 

It  is  elementary  that  persons  are  liable  as  corporate  directors 
only  where  they  were  directors  at  or  during  the  time  of  the  act  or 
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omission  relied  on  as  creating  liability.  3  Fletcher,  Encyclopedia 
of  Corporations,  49  et  seq.  §§  994,  996,  1082.  In  the  case  of 
Pritchard,  et  al.  v.  Myers,  174  Md.  66,  197  A.  620  (1938),  the 
Court  of  Appeals  of  Maryland  said  at  page  624: 

"The  defendant,  who  ceased  to  be  a  director,  cannot  be 
made  liable  for  subsequent  acts  *  *  *." 

In  the  case  of  Angelas  Securities  Corp.  v.  Ball.  20  C.A.2d  423, 
67  P.2d  152  (1937),  the  Court  stated,  commencing  at  page  157: 
•'*  *  *  Jhe  record  is  barren  of  any  evidence  showing  that 
either  Luton  or  Cruickshank  took  any  part  in  this  transaction 
or  received  any  part  of  the  secret  profit.  Ordinarily,  the  only 
grounds  upon  which  directors  or  other  officers  can  be  held 
liable  for  the  acts  of  other  officers  are  that  ( 1 )  they  partici- 
pated therein,  or  (2)  were  negligent  in  supervising  the  cor- 
porate business,  or  (3)  were  negligent  in  the  appointment  of 
the  wrongdoer.  It  need  hardly  be  said  that  one  cannot  be 
held  liable  as  director  for  wrongs  of  other  corporate  officers 
or  agents  after  he  has  ceased  to  sustain  the  relation  of  direc- 
tor to  the  corporation.  3  Fletcher  Cyc.  Law  of  Private  Corpo- 
rations (perm.  Ed.)  pp.  481,  497,  Sees.  1069,  1082.  It  is  not 
claimed  that  defendants  Luton  and  Cruickshank  ever  made 
any  profit  out  of  the  sale  by  Ball  of  the  securities  in  question 
to  Harriss  or  shared  in  any  way  in  the  illegal  profit  alleged 
to  have  been  made.  Assuming  that  there  was  fraud  in  the 
transaction,  if  legal  wrong  to  the  company  was  there  done, 
it  could  only  be  material  here  as  to  the  respondents  Luton 
and  Cruickshank  if  they  were  parties  to  it.  Not  having  been 
participants  therein,  either  directly  or  indirectly,  no  liability, 
in  our  opinion,  can  be  put  upon  them.  *  *  *" 

The  case  of  Minnis  v.  Sharpe,  203  N.C.   110,   164  S.E.  625 
(1932)  is  directly  in  point.  We  quote  from  page  625. 

"In  the  absence  of  evidence  tending  to  show  a  causal 
connection  between  the  negligence  of  the  defendant,  James 
N.  Williamson,  Jr.,  while  serving  as  a  director  of  the  Ala- 
mance Insurance  &  Real  Estate  Company,  and  the  loss  sus- 
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taincd  by  plaintiff's  inl-cstate  by  reason  of  the  negligence  of 
the  directors  of  said  company,  after  the  defendant  had 
ceased  to  be  a  director,  it  was  error  to  refuse  defendant's 
motion  for  judgment  as  of  nonsuit  at  the  close  of  all  the 
evidence.  Burke  v.  Carolina  Coach  Co.,  198  N.C.  8,  150 
S.E.  636;  Whitaker  v.  Carpenter  Motor  Car  Co.,  197  N.C. 
83,  147  S.E.  729;  Peters  v.  Great  Atlantic  &  Pacific  Tea  Co., 
194  N.C.  172,  138  S.F.  595;  Giliis  v.  Transit  Corporation, 
193  N.C.  346,  137  S.E.  153;  Ledbctter  v.  English,  166  N.C. 
125,  181  S.E.  1066." 

If  DePinto  is  to  be  charged  with  liability  for  the  acts  of  the 
Nicsz  group,  it  can  only  be  upon  the  theory  that  he  participated 
in  the  election  of  the  members  thereof  to  the  board  of  United, 
when  he  knew,  or  should  have  known,  that  they  were  persons 
who,  by  reason  of  past  conduct,  could  be  expected  to  carry  on 
the  affairs  of  United  in  a  negligent  or  wrongful  manner.  Through- 
out the  numerous  trials  and  appeals  of  this  case,  counsel  for  Doig 
have  insisted  that  the  case  of  lusuianshares  Corporation  i.  North- 
ern Fiscal  Corporation,  35  F.  Supp.  22,  42  F.  Supp.  126  (D.C. 
E.D.  Pa.  1941)  is  the  guidepost  which  leads  to  a  finding  of  lia- 
bility upon  the  part  of  DePinto.  To  the  contrary,  the  language 
of  Judge  Kirkpatrick  discloses  why  DePinto  cannot,  in  this  case, 
be  held  liable  for  the  acts  of  the  Niesz  group: 

"The  fault  of  the  defendants  lay  in  turning  over  control 
of  the  plaintiff  corporation  to  a  group  who  they  knew  or 
could  by  the  exercise  of  reasonable  care  have  known  would 
not  be  restrained  by  any  scruples  from  abstracting  some  half 
million  dollars  from  the  plaintiff's  treasury  to  raise  the  sum 
from  which  to  pay  the  defendants  the  purchase  price  of  tlieir 
stock.  (42  F.  Supp.  126)" 

The  record  herein  discloses  no  evidence  whatsoever  which  sug- 
gests that,  had  DePinto  made  an  investigation,  he  would  have 
discovered  that  any  member  of  the  Niesz  group  was  unscrupu- 
lous or  other  than  a  reputable  and  respected  business  or  profes- 
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sional  man.  The  language  of  the  Court,  in  the  case  of  Beuson  v. 

Braun,  155  N.Y.S.Zd  622  (1956),  at  page  262,  is  apposite: 

"On  this  phase  of  their  case,  plaintiffs  have  failed  to 
establish  that  the  individual  defendants  sold  to  persons  who 
they  kiietv  'had  previously  looted'  the  corporation  and  vi'ho 
'had  otherwise  breached  their  trust  while  directors'.  The 
sellers  could  only  know  that  which  was  established  as  a 
fact." 

In  the  case  of  Briggs  v.  Spauldiiig,  l4l  U.S.  132,  11  S.Ct.  924, 
35  L.Ed.  662,  the  Supreme  Court  of  the  United  States  affirmed 
a  judgment  of  the  Circuit  Court  dismissing  a  suit  in  equity  to 
recover  loss  and  damage  sustained  by  a  bank  as  a  result  of  ne- 
glect of  duty  of  the  directors.  The  bank,  being  then  insolvent, 
suspended  business  on  April  l4,  1882.  The  defendants  Spaulding 
and  Johnson  became  members  of  the  board  of  directors  of  the 
bank  on  January  10,  1882,  and  they  participated  in  the  election  of 
the  former  cashier,  Lee,  as  president  of  the  bank.  Neither  Johnson 
nor  Spaulding  paid  any  attention  to  the  affairs  of  the  bank.  The 
bank  was  rendered  insolvent  by  reason  of  Lee's  discounting  of 
the  paper  of  persons  engaged  with  him  in  outside  business  and 
speculation,  who  were  not  adequately  responsible  for  their  engage- 
ments. The  Supreme  Court  said: 

"Treated  as  a  cause  of  action  in  favor  of  the  corporation, 
a  liability  of  this  kind  should  not  lightly  be  imposed  in  the 
absence  of  any  element  of  positive  misfeasance,  and  solely 
upon  the  ground  of  passive  negligence;  and  it  must  be  made 
to  appear  that  the  losses  for  tvhich  defendants  are  required 
to  respond  were  the  natural  and  necessary  consequences  of 
omission  on  their  part.  (Emphasis  supplied.) 
******* 

"We  pass,  then,  to  the  inquiry  as  to  the  liability  of  de- 
fendants Spaulding  and  Johnson.  In  what  did  their  negli- 
gence consist,  and  were  losses  occasioned  by  that  negligence, 
and  what  losses.-*  Their  conduct  is  to  be  judged,  not  by  tlie 
event,  but  by  the  circumstances  under  which  they  acted. 
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"Were  these  defendants  .guilty  of  negligence  in  allowing 
Lee  to  remain  in  charge  of  the  bank?  Would  they  have  been 
so  guilty  if  tliey  had  put  him  in  charge  for  the  first  time  on 
the  lOth  of  January? 
******* 

"His  general  character  was  good,  his  reputation  for  integ- 
rity and  financial  capacity  excellent,  and  he  possessed  the  con- 
fidence of  his  fellow-citizens.  Upon  the  10th  of  January, 
1882,  he  was  the  owner  of  two  thirds  of  the  stock  of  the 
bank,  and  had  apparently  a  greater  interest  than  any  other 
person  in  seeing  that  its  affairs  were  so  managed  that  its 
capita!  would  remain  unimpaired.  The  business  of  the  bank 
had  been  conducted  for  years  by  the  president,  assisted  by 
the  other  executive  officers,  and  it  had  seemingly  been  well 
conducted.  Lee  was  selected  to  assume  the  management  when 
Charles  T.  Coit  retired  in  October,  1881,  by  the  then  board 
of  directors,  and  there  was  nothing  to  indicate  that  the  choice 
was  not  a  proper  and  fit  one.  We  think  no  jury  would  have 
been  justified  in  finding  defendants  guilty  of  negligence  in 
retaining  Lee  in  the  management  of  the  bank." 

Although  the  Supreme  Court  did  not  expressly  predicate  its 
opinion  upon  a  lack  of  proximate  cause  between  the  inattention 
of  Johnson  and  Spaulding  and  the  loss  resulting  to  the  bank  from 
Lee's  activities,  such  predicate  is  implicit  in  its  decision.  In  the 
case  at  Bar,  DePinto  can  no  more  be  held  liable  for  the  acts  of 
the  Niesz  group  than  were  Johnson  and  Spaulding  held  liable 
for  the  acts  of  Lee.  There  is  nothing  in  the  record  to  contradict 
the  presumption*  that  it  could  be  said  of  each  member  of  the 
Niesz  group  that  "his  general  character  was  good,  his  reputation 
for  integrity  and  financial  capacity  excellent,  and  he  possessed 
confidence  of  his  fellow-citizens".  The  trial  Judge  excluded  De- 
Pinto's  offer  to  prove  that  the  members  of  the  Niesz  group  were 


*3lA  C.J.S.  Evidence,  §§  122,  126,  150E. 
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men  of  excellent  reputation  for  professional  ability  and  integrity. 
(R.T.  469,  477,  523)  The  limited  evidence  which  the  trial  Judge 
permitted  DePinto  to  place  before  the  jury  disclosed  that  Croy- 
don, Niesz  and  Ballantyne  were  insurance  men  of  good  reputa- 
tion and  that  the  attorneys  who  prepared  the  documents  and  han- 
dled the  closing  of  the  transaction  between  United,  American 
and  Kelly  on  October  18,  1957,  were  men  of  ability,  integrity 
and  good  reputation.  (R.T.  309-310) 

The  case  of  Mkhelson  v.  Penney,  135  F.2d  409  (2  Cir.,  1943) 
is  most  enlightening  upon  the  question  of  proximate  cause.  The 
well-known  J.  C.  Penney  was  sued  by  a  depositors'  committee 
of  the  City  National  Bank  of  Miami,  Florida,  of  which  Penney 
was  chairman  of  the  board  to  recover  losses  claimed  to  have  been 
caused  by  his  violation  of  duty  as  a  director.  During  the  three 
years  that  Penney  served  as  a  director,  he  attended  only  three  out 
of  thirty-one  meetings  of  the  board.  Among  other  things,  Penney 
was  charged  with  a  violation  of  12  U.S.C.A.  §  72,  which  requires 
every  bank  director  to  own  stock  in  his  own  right.  With  respect 
to  whether  or  not  Penney's  violation  of  the  statute  was  the  proxi- 
mate cause  of  loss  to  the  bank,  the  Court  stated: 

"Each  standard  of  Hability  still  requires,  however,  a 
causal  connection  between  the  act  interdicted  and  the  loss. 
It  is  because  of  that  requirement  that  we  do  not  agree  with 
the  district  court  in  holding  defendant  as  an  insurer  by  rea- 
son of  the  qualification  of  dummy  directors.  That  there  was 
a  violation  of  statute  seems  clear.  12  U.S.C.A.  §  72  requires 
every  director  of  a  bank  such  as  this  to  'own  in  his  own  right' 
shares  of  the  bank's  capital  stock  of  which  the  aggregate  par 
value  shall  not  be  less  than  $1,000,  and  provides  that  a 
director  ceasing  to  own  the  required  shares  'shall  thereby 
vacate  his  place.'  To  all  intents  and  purposes,  Penney-Gwinn 
was  the  substantial  owner  of  the  stock  who  had  supplied  the 
money  and  who  took  the  risk  of  loss;  indeed,  Penney-Gwinn 
ultimately  paid  the  assessment  levied  on  these  shares  of  stock. 
But  that  violation  of  itself  does  not  show  loss  to  the  bank. 
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//  was  not  shoivn,  for  exainlHc.  that  irresftnnsihle  or  untrii.il- 
worthy  men  were  placed  on  the  Board  and  that  they  proceeded 
forthwith  to  loot  the  bank's  exchequer.  On  the  contrary,  the 
evidence  supports  the  conclusion  that  the  directors  were  all 
knoivn  and  esteemed  business  men.  Conceivably  there  may 
arise  cases  where  specific  losses  can  be  traced  to  a  violation 
of  this  statute,  but  that  is  not  the  present  case."  ( Emphasis 
supplied.) 

Appellees  will,  no  doubt,  take  the  position  that,  even  though 
the  record  fails  to  disclose  that  members  of  the  Niesz  group  had 
reputations  for  negligent  business  conduct,  the  circumstances 
surrounding  the  surrender  of  control  of  United  to  them  was  such 
as  to  put  DePinto  upon  inquiry  as  to  their  intentions.  We  are  not 
aware  of  any  decisions  which  require  that  a  director  in  the  position 
of  DePinto  make  an  exhaustive  inquiry  as  to  the  intention  of  the 
directors  who  succeed  him.  If  this  were  so,  a  retiring  director 
could  participate  in  the  election  of  competent  and  reputable  men, 
only  to  be  held  liable  for  their  acts  committed  months  thereafter 
because  of  his  alleged  failure  to  ascertain  their  plans  with  respect 
to  the  conduct  of  the  corporate  business.  There  was  nothing  in- 
herent in  the  proposal  of  Kelly  to  sell  his  stock  in  United  and 
cause  the  control  of  United  to  be  transferred  to  the  purchasers, 
which  would  have  put  a  reasonably  prudent  director  upon  inquiry, 
beyond  the  point  of  ascertaining  that  the  new  directors  were  not 
thieves  or  incompetents.  The  fact  that  Kelly  intended  to  sell  his 
stock  in  United  would  not  raise  any  suspicion  that  the  purchasers 
intended  to  wrongfully  extract  assets  from  United  in  order  to  pay 
the  purchase  price.  When  a  group  of  investors  are  acquiring  a 
large  block  of  stock  in  a  corporation  which  will  give  them  de 
facto  control  thereof,  there  can  be  nothing  surprising,  suspicious 
or  sinister  about  the  fact  that  they  desire  to  take  over  management 
of  the  corporation  forthwith.  As  stated  in  Benson  r.  Braun,  155 
N.Y.Supp.2d  622,  625: 
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"When  ownership  of  controlling  stock  changes  hands,  a 
change  in  the  board  of  directors  is  generally  expected.  *  *  * 
Thus,  it  is  legitimate  for  those  selling  controlling  shares,  in 
connection  with  the  sale  of  their  stock,  to  resign  as  directors 
and  to  use  their  influence  to  bring  about  resignations  by  a 
majority  of  the  board  so  as  to  facilitate  the  taking  over  of 
control  by  the  purchasers." 

(b)   DAMAGES 

It  is  undisputed  that,  on  October  18,  1937,  there  were  trans- 
ferred from  United  to  American  assets  having  a  face  value  of 
$308,000,  for  which  United  received  30,800  shares  of  the  common 
stock  of  American.  Upon  said  date.  United  also  transferred  to 
American  cash  in  the  amount  of  $6,794.19.  (R.T.  212-215)  In- 
cluded in  said  assets  were  two  mortgages,  executed  by  individuals, 
having  an  aggregate  face  value,  including  interest,  of  $44,298.47. 
There  were  also  promissory  notes  of  United  Finance  Corporation 
in  the  face  amount  of  $86,000.  In  his  instructions  to  the  jury,  the 
trial  Court  stated: 

"In  your  computation  of  damages,  the  value  if  any,  you 
find  of  the  American  Security  Investment  Company  stock 
received  by  United  Security  Life,  as  disclosed  by  the  evidence, 
should  be  deducted  from  your  findings  as  to  the  amount  of 
the  value  of  the  assets  transferred  to  Kelly."  (R.T.  587) 

In  the  light  of  the  verdict,  the  jury  presumably  determined  that 
the  assets  were  worth  $314,794.19,  and  that  the  30,800  shares  of 
American  stock  received  by  United  were  valueless. 

Not  only  was  there  no  competent  evidence  that  United's  assets 
were  worth  $314,794.19,  but  the  only  evidence  bearing  on  the 
question  discloses  that  such  assets  were  not  worth  that  amount. 
Included  in  the  list  of  assets  were  promissory  notes  of  United 
Finance  Corporation  in  the  principal  amount  of  $86,000,  with 
accrued  interest  of  $1,626.88,  a  mortgage  of  H.  N.  McKinley 
in  the  principal  amount  of  $31,851.21,  with  accrued  interest  in 
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the  amount  of  $1,572.91,  and  a  mortgage  of  Forrest  R.  Ncwville 
in  the  principal  amount  of  $10,816.67,  with  accrued  interest  in 
the  amount  of  $57.68.  (R.T.  212)  In  the  agreement  between 
American  and  Kelly  (Tx.  58),  these  items,  aggregating  $131,- 
925..35,  were  described  as: 

"(c)   Existing  notes  and  mortgages  owed  by  Kelly  in  the 
amount  of  $131,925.35." 

Obviously,  the  obligations  of  McKinley.  Newville  and  United 
Finance  Corporation  were,  in  reality,  the  obligations  of  Kelly, 
which  he  was  willing  to  accept  at  face  value,  but  which  would 
have  been  of  questionable  value  in  the  hands  of  anyone  else.  As 
pointed  out  by  Croydon,  38%  of  the  stock  of  United  had  a  value 
of  $405,000,  "If  you  could  pay  for  it — partially  pay  for  it  with 
accounts  receivable.  In  other  words,  with  what  I  would  term 
questionable  assets."  (R.T.  375)  That  the  assets  were  "question- 
able" is  borne  out  by  the  testimony  of  Guy  Hammet,  Examiner 
for  the  Arizona  Insurance  Department.  He  testified  that,  on 
October  17,  1957,  there  was  a  deficit  in  the  capital  stock  and 
surplus  of  United.  (R.T.  263,  266)  "That  was  because  $86,000 
in  non-admitted  assets  were  advanced  to  United  Finance."  (R.T. 
268) 

Appellees  will,  no  doubt,  argue  that  the  assets  transferred  to 
American  by  United  had  a  value  of  $314,794.19,  because  the 
books  of  United  showed  a  deficit  in  surplus  as  of  December  31, 
1957,  of  $351,844.56,  and  Hammett  testified  that  such  deficit  was 
the  result  of  the  transfer  of  $308,000  of  United  assets  on  October 
18,  1957.  (R.T.  264-265)  The  conclusion  sought  by  Appellees 
does  not  follow  from  Hammett's  testimony,  for  the  reasons: 

1.  The  book  value  of  the  assets  did  not  necessarily  reflect  the 
actual  or  market  value. 

2.  According  to  Hammett,  the  removal  of  the  $86,000  United 
Finance  Corporation  notes  on  October  18.  1957,  could  not  have 
caused  an  impairment — such  notes  were  not  admitted  assets  and. 
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as  a  result  thereof,  United  was  already  in  a  deficit  condition  on 
October  17,  1957.  (R.T.  268,  272) 

3.  Hammett  was  not  able  to  state  the  amount  of  impairment 
on  October  17,  1957,  as  compared  with  the  impairment  on  Decem- 
ber 31,  1957.  (R.T.  272) 

In  order  to  follow  the  Court's  instructions,  the  jury  was  re- 
quired to  make  a  guess  as  to  the  value  of  the  United  assets  trans- 
ferred to  American  and  then  deduct  therefrom  the  value  of  the 
30,800  shares  of  American  stock  received  in  exchange.  On  the 
basis  of  the  record,  it  would  have  been  an  utter  impossibility  for 
the  jury  to  have  arrived  at  a  value  of  the  American  stock.  As  a 
result  of  the  three-way  transaction  on  October  18,  1957,  American 
held  approximately  38,000  shares  of  United  stock,  having  a  value 
of  $7  per  share,  or  $266,000.  (R.T.  379)  Furthermore,  the  Ameri- 
can stock  had  a  value  based  upon  the  management  contracts  which 
it  owned.  (R.T.  364)  With  this  meager  testimony,  the  jury  was 
left  groping  in  the  dark  as  to  the  value  of  the  American  stock, 
but,  needless  to  say,  the  jury  was  not  justified  in  determining  that 
the  stock  had  no  value  whatsoever. 

Plaintiff  had  the  burden  of  proving  the  amount  of  damage  which 
was  sustained  by  United,  if  any,  as  a  result  of  the  transaction  of 
October  18,  1957.  It  would  have  been  relatively  simple  to  have 
had  some  competent  person  make  an  appraisal  of  the  assets  trans- 
ferred to  American  (and  then  to  Kelly)  and  an  appraisal  of  the 
30,800  shares  of  American  stock  received  by  United.  This  was 
not  done.  Plaintiff  elected  to  base  his  case  upon  pure  conjecture. 
It  is  elementary  that  verdicts  must  have  a  more  substantial  basis 
than  mere  surmise,  supposition,  speculation,  suspicion  or  conjec- 
ture. U.  S.  Sffielting  etc.  Co.  v.  Wcillapai  Alining  Development 
Co.,  27  Ariz.  126.  230  P.  1109;  Salt  River  Valley  Water  User's 
Association  v.  Blake.  53  Ariz.  498,  90  P.2d  1004;  City  of  Tucson 
V.  Apache  Motors,  lA  Ariz.  98,  254  P.2d  255. 
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It  is   respectfully   submitted   that  the  verdict   rendered   in  the 
lower  Court  has  no  support  in  the  evidence  and  that  the  judgment 
of  the  lower  Court  must  be  reversed  with  instructions  to  enter 
judgment  in  favor  of  DePinto. 

2.      Errors  in  Admission  of  Evidence  (Question  No.  3.  Specifica- 
tions of  Error  Nos.  2  &  1 1 . ) 

(a)    FACTS     AND     CIRCUMSTANCES     UNRELATED     TO     TRANSACTION     OF 
OCTOBER   18.   1957 

Over  the  strenuous  objection  of  DePinto,  the  trial  Court  per- 
mitted plaintiff  to  introduce  evidence  of  facts  and  circumstances, 
particularly  the  conduct  of  DePinto,  having  no  relationship  what- 
soever to  the  transaction  of  October  18,  1957.  For  example: 
DePinto  served  as  a  member  of  the  Board  of  Directors  of  Life 
Underwriter's,  Inc.  He  was  mentioned  in  a  prospectus  issued  by 
that  company  for  the  sale  of  its  stock  to  the  public.  (R.T.  181) 
DePinto  attended  a  meeting  of  the  United  directors  and  share- 
holders on  March  29,  1955.  The  meeting  was  called  by  Kelly  to 
hear  the  complaints  of  one  James  Burke,  to  the  effect  that  the 
company  was  not  being  administered  properly.  One  Dr.  Harry 
Cummings  appeared  at  the  meeting  and  complained  about  the 
management  of  United.  (R.T.  186-187,  194-197;  Ex.  4B)  Minutes 
of  a  meeting  of  the  Board  of  Directors  of  United  held  on  No- 
vember 15,  1955,  indicated  that  DePinto  attended  said  meeting 
when,  as  a  matter  of  fact,  he  was  not  present.  (R.T.  201-202) 
Minutes  of  a  meeting  of  the  Board  of  Directors  of  United  held 
on  February  19,  1957  state  that  DePinto  was  present,  in  person, 
when,  as  a  matter  of  fact,  he  did  not  attend  such  meeting.  (R.T. 
203-204)  DePinto  did  not  attend  a  meeting  of  the  Board  of 
Directors  of  United  held  on  June  22,  1956.  (R.T.  205)  DePinto 
thought  that  Kelly  was  president  of  United  up  to  October  18, 
1957.  During  his  tenure  as  a  member  of  the  Board  of  Directors 
of  United,  DePinto  did  not  make  a  telephone  call  to  United's 
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office  to  obtain  information  concerning  United 's  financial  condi- 
tion, did  not  call  at  United's  offices  and  did  not  examine  the 
report  of  the  Director  of  Insurance  prepared  for  United  for  the 
year  ending  June,  1956.  It  was  DePinto's  impression  that  United 
earned  a  profit  for  the  year  1955,  whereas  it  actually  sustained 
a  loss.  DePinto  did  not  know  who  were  the  officers  of  United 
from  July  18,  1956  to  October  18,  1957.  DePinto  never  wrote  a 
letter  or  sent  a  notice  of  any  kind  to  the  shareholders  of  United 
that  he  did  not  intend  to  actively  participate  as  a  director  of 
United.  (R.T.  208-209) 

In  view  of  the  fact  that  the  only  issue  in  this  case  was  the 
question  of  whether  or  not  the  transfer  of  assets  from  United 
to  American  on  October  18,  1957  was  proximately  caused  by 
negligence  of  DePinto  in  participating  in  the  election  of  the 
Niesz  group  to  the  Board  of  Directors  of  United,  it  becomes 
obvious  that  the  only  purpose  that  could  be  served  by  all  of 
the  extraneous  and  immaterial  evidence  above-mentioned  would 
be  to  prejudice  DePinto  in  the  eyes  of  the  jury.  DePinto's  lia- 
bility or  non-liability  for  the  transaction  of  October  18,  1957 
does  not  in  any  way  depend  upon  his  acts  or  omissions  as  a 
member  of  the  Board  of  Directors  of  United  prior  to  October 
18,  1957.  In  the  case  of  Consolidated  National  Bank  v.  Giroux, 
18  Ariz.  253,  158  P.  451,  the  Supreme  Court  of  Arizona  held 
that,  in  an  action  for  breach  of  contract  of  sale  in  refusing  to 
accept  delivery  of  cattle,  evidence  that  the  defendant,  with  the 
consent  of  plaintiff,  deducted  $3,000  from  the  purchase  price 
of  a  previous  shipment  under  the  same  contract  v/as  inadmissible 
and  prejudicial  as  creating  an  improper  inference  that  the  de- 
fendant wrongfully  took  advantage  of  plaintiff  in  another  trans- 
action not  involved  in  the  action.  Among  other  things,  the 
Supreme  Court  of  Arizona  stated: 

"How  this  transaction  may  ha\e  been  played  before  the 
jury  by  counsel   for  appellees   in   their   argument  may  be 
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easily   imagined,   and    tl)at    it   would    tend    to   excite   their 
prejudice  is  most  certain." 

In  the  case  at  Bar,  the  prejudicial  effect  of  the  above-mentioned 
testimony  was  aggravated  by  the  trial  Court's  instructions  to  the 
jury.  The  jury  was  advised  that  failure  of  a  director  to  attend 
director's  meetings,  failure  to  examine  minutes  and  documents 
subject  to  a  director's  approval  and  failure  to  make  reasonable 
inquiry  as  to  important  transactions  of  the  corporation  could  be 
considered  as  negligence.  (R.T.  578)  In  other  words,  the  Court, 
in  effect,  permitted  DePinto  to  be  "convicted"  by  reason  of  the 
fact  that  he  failed  to  attend  directors'  meetings,  failed  to  examine 
minutes  and  documents  and  failed  to  inquire  as  to  transactions 
of  the  corporation,  even  though  such  dereliction  had  nothing 
whatsoever  to  do  with  the  transaction  of  October  18,  1957. 

(b)    EVIDENCE  RE  DAMAGES 

The  trial  Court,  over  the  objection  of  DePinto,  allowed  the 
introduction  in  evidence  of  page  61  of  Exhibit  16,  being  a  report 
of  an  examination  of  the  affairs  of  United  made  by  Guly  L. 
Hammett,  an  examiner  for  the  Insurance  Department  of  the 
State  of  Arizona,  during  the  year  1958.  The  report  was  inad- 
missible as  being  pure  hearsay.  The  report  was  not  admissible 
as  an  official  document.  In  the  case  of  Oleiider  v.  United  States. 
210  F.2d  795  (9  Cir.  1954)  this  Court  stated: 

"Thus,  this  circuit  and  most  of  the  other  circuits  which 
have  passed  on  the  question  have  held  that  the  facts  stated 
in  the  document  must  have  been  within  the  personal  know  1- 
edge  and  observation  of  the  recording  official  or  his  sub- 
ordinates, and  that  reports  based  upon  general  investigations 
and  upon  information  gleaned  second-hand  from  random 
sources  must  be  excluded." 

Over  the  strenuous  objection  of  DePinto,  the  trial  Court  per- 
mitted the  introduction  into  evidence  of  Exhibit  No.  83  (Kelly's 
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1957  federal  income  tax  return),  and  former  testimony  of  Mr. 
Kelly  with  respect  to  the  preparation  of  the  return  by  Mr.  Frank 
Campbell.  (R.T.  329-330)  The  income  tax  return  is  pure  and 
unadulterated  hearsay.  Apparently,  the  income  tax  return  was 
admitted  upon  the  theory  that  it  constituted  proof  of  the  reason- 
able value  of  the  assets  which  were  removed  from  United  on 
October  18,  1957,  and  found  their  way  into  the  hands  of  Kelly. 
Unfortunately  DePinto  had  no  opportunity  to  cross-examine  with 
respect  to  the  contents  of  said  return.  The  Court  will  recall  that 
the  agreement  between  American  Security  Investment  Company 
and  Kelly  of  October  18,  1957  (Ex.  58),  provided  that,  as  con- 
sideration for  his  stock,  Kelly  would  receive  cash  in  the  amount 
of  $176,840.95,  bonds  of  the  value  of  $16,370.18,  and  "existing 
notes  and  mortgages  owed  by  Kelly  in  the  amount  of  $131,- 
925.35."  The  last  item,  necessarily,  referred  to  the  two  first  mort- 
gage notes  and  the  three  notes  of  United  Finance  Corporation, 
which  are  listed  in  the  minutes  of  the  meetings  of  the  boards 
of  directors  of  United  and  American  on  October  18,  1957.  (Exs. 
5H  &  50N)  It  is  apparent  that  the  mortgage  notes  and  the  notes 
of  United  Finance  Corporation  (which,  in  reality,  were  obliga- 
tions of  Kelly)  would  not  have  had  the  same  value  in  the  hands 
of  a  stranger  as  they  would  have  in  the  hands  of  Kelly.  Needless 
to  say,  DePinto  was  substantially  prejudiced  by  the  admission  of 
such  incompetent  evidence. 

Over  the  objection  of  DePinto,  the  witness  Hammett  was  per- 
mitted to  testify  with  respect  to  the  financial  condition  of  United 
on  October  17,  1957,  its  condition  on  December  13,  1957,  and 
to  give  an  opinion  as  to  the  effect  of  the  transfer  of  assets  from 
United  to  American  on  October  18,  1957.  All  of  such  testimony 
was  inadmissible  for  the  reason  that  it  was  hearsay  and  not  sup- 
ported by  a  proper  foundation.  (R.T.  262-263) 
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3.      Errors  in  the  Rejection  of  Evidence  (Question  No.  4.  Specifi- 
cations of  Error  Nos.  3  &  11.) 

(ol    PLANS    OF     NIESZ     GROUP:     CONSULTATION     WITH     LAWYERS    AND 
PUBLIC  OFFICIALS 

The  Trial  (^ourt  rejected  the  testimony  of  Kelly  which  disclosed: 

Kelly's  initial  conversations  with  Niesz,  Ballantync  and  Croy- 
don relative  to  the  sale  of  his  stock.  The  plans  of  the  Niesz  group 
with  respect  to  the  use  of  United  funds  for  the  purchase  of  stock 
accompanied  by  a  plan  to  secure  mortgages  to  be  placed  in  either 
United  or  American  to  the  end  that  the  surplus  of  United  would 
not  be  impaired.  The  approval  of  the  plan  by  Earl  Glenn  of 
the  law  firm  of  Jennings,  Strouss,  Salmon  &  Trask.  Consultations 
of  Niesz,  Tompane,  Croydon  and  Heineman  with  the  Insurance 
Division  and  Securities  Division  of  the  Corporation  Commission 
of  the  State  of  Arizona.  Discussion  of  the  proposed  plan  at  the 
office  of  Jennings,  Strouss,  Salmon  &  Trask  on  October  18,  1957, 
at  which  time  there  were  present  Croydon,  Ballantyne,  Niesz, 
Kelly,  Bretz  and  Dunn,  and  attorneys  Campbell,  Salmon,  Glenn, 
Heineman  and  Goss.  Discussions  of  Kelly  with  the  State  Insur- 
ance Commissioner  with  respect  to  the  proposed  plan.  Informa- 
tion received  by  Kelly  that  mortgages  would  be  forthcoming 
through  Mr.  Tompane  of  Phoenix  Title  and  Trust  Company  for 
the  purpose  of  backing  up  American  stock.  (O.T.  442-555,  R.T. 
294-324). 

The  Trial  Court  rejected  testimony  of  Croydon  with  respect 
to  the  following  facts  and  circumstances: 

The  plans  of  the  Niesz  group  as  outlined  in  the  telegram  from 
Croydon  to  Landoe  of  October  14,  1957.  The  origin  of  tlie  plan 
for  the  purchase  of  Kelly's  stock  in  part  with  the  assets  of 
United.  Croydon's  valuation  of  the  Kelly  stock.  Croydon's  efforts 
to  sell  Kelly's  stock  to  Insurance  Corporation  of  America.  Croy- 
don's discussions  with  the  Director  of  Insurance,  George  Bushnell. 
Croydon's  discussions  with  Eugene  Tompane  relative  to  the  ac- 
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quisition  of  mortgages.  Croydon's  statement  that  the  notes  of 
United  Finance  Company  in  the  amount  of  $86,000.00  were  not 
admitted  assets.  Croydon's  understanding  that  at  the  time  of  the 
meeting  on  October  18,  1957,  in  the  office  of  Jennings,  Strouss, 
Salmon  &  Trask,  he  had  a  commitment  from  Eugene  Tompane 
with  respect  to  the  mortgages.   (O.T.  927-1025,  R.T.  334-379). 

The  Trial  Court  excluded  all  of  the  testimony  of  the  witness 
Eugene  Tompane  with  respect  to  his  conferences  with  Niesz, 
Croydon  and  Ballantyne  and  with  Mr.  Toll  the  Director  of 
Securities  of  the  Arizona  Corporation  Commission;  his  telephone 
conversation  with  Mr.  Bushnell,  the  Director  of  Insurance,  and 
his  advice  to  Niesz  and  Ballantyne  that  he  thought  mortgages 
could  be  made  available.   (R.T.  397-408). 

The  Trial  Court  rejected  all  of  the  testimony  of  the  witness 
Niesz  which  disclosed: 

The  efforts  of  the  Niesz  group  to  work  out  a  plan  for  the 
purchase  of  the  Kelly  stock  by  American  which  would  in  all 
respects  comply  with  the  law  and  not  result  in  any  damage  to 
United.  The  Niesz  group  were  guided  by  competent  attorneys 
and  discussed  the  proposed  plan  for  acquiring  Kelly's  stock  with 
the  Insurance  Commissioner  of  the  State  of  Arizona  and  the 
Director  of  the  Securities  Division  of  the  Corporation  Commis- 
sion of  the  State  of  Arizona.  Dr.  Sabo  invested  $115,000.00  in 
American— $52,000.00  on  October  18,  1957,  $23,000.00  on  Octo- 
ber 28,  1957,  and  approximately  $40,000.00  which  was  used  to 
purchase  the  Statewide  Benefit  Insurance  Company.  (O.T.  600- 
738;  R.T.  484-542). 

The  Trial  Court  rejected  the  testimony  of  Dr.  Sabo  which  dis- 
closed that  he  made  an  investment  of  $115,000.00  in  American 
and  that  he  and  his  associates  had  no  intention  to  loot  United 
of  its  liquid  assets  in  order  to  pay  Kelly  for  his  stock.  (O.T. 
832-869;  R.T.  356,  489-492). 
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The  Trial  Court  excluded  all  of  the  testimony  of  the  witness 
Gregory  which  disclosed: 

After  the  merger  of  United  with  Provident  Security  Life  Insur- 
ance Company  the  latter  company  secured,  by  means  of  Certifi- 
cates of  Contribution,  mortgages  having  a  value  of  over 
$200,000.00  which  were  then  carried  on  the  books  of  Provident 
as  assets  and  part  of  its  surplus.  The  forms  of  Certificates  of  Con- 
tribution arc  supplied  by  the  ofTicc  of  the  Insurance  Director. 
(R.T.  527-537). 

The  Trial  Court  also  excluded  testimony  of  the  witness  Landoe 
disclosing  that  Dr.  Sabo  invested  $115,000.00  in  American. 
(R.T.  543). 

The  Trial  Court  rejected  DePinto's  offer  to  read  into  evidence 
"Admitted  Facts"  contained  in  the  Pre-Trial  Order  and  numbered 
113  to  116,  121  to  160  and  171  to  189.  (T.R.  103-112;  R.T.  518- 
520).  These  "Admitted  Facts"  disclose: 

Pegram's  background  as  a  Bozeman,  Montana  business  man 
and  associate  of  Dr.  Sabo.  Landoe's  background  as  a  Bozeman, 
Montana  lawyer  who  had  represented  Dr.  Sabo  on  numerous 
occasions.  The  conferences  of  Landoe  and  Pegram  with  Croydon, 
Ballantyne  and  Niesz  in  Phoenix  about  September  10,  1957  relative 
to  the  organization  of  a  holding  company  to  acquire  and  manage 
life  insurance  companies.  Pegram  and  Landoe's  discussions  with 
attorney,  Harry  Goss  and  Eugene  Tompane,  of  Phoenix  Title  and 
Trust  Company  with  respect  to  the  reputation,  financial  responsi- 
bility and  experience  of  Croydon,  Niesz  and  Ballantyne.  The 
meeting  of  Landoe,  Pegram  and  Sabo  with  Croydon,  Niesz  and 
Ballantyne  on  or  about  September  27,  1957,  at  which  time  it  was 
agreed  to  form  American  with  Harry  Goss  acting  as  the  attorney. 
Dr.  Sabo's  agreement  to  invest  $115,000.00  in  American.  Dr. 
Sabo's  transmittal  of  $52,000.00  to  American  on  October  18,  1957. 

The  "Admitted  Facts"  contained  in  the  Pre-trial  Order  together 
with  the  prolfered  testimony  of  the  witnesses  hereinabove  men- 
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tioned  give  a  substantially  complete  picture  of  the  activities  of  the 
Niesz  group  on  and  prior  to  October  18,  1957  with  respect  to  the 
formation  of  American  and  its  acquisition  of  the  Kelly  stock.  If 
DePinto  can  be  held  liable  in  this  action  it  can  only  be  on  the  basis 
of  the  allegations  of  Count  VII  of  Plaintiff's  Complaint  to  the 
effect  that  he  negligently  transferred  the  control  of  United  to  the 
Niesz  group  "who  thereafter  proceeded  to  loot  the  defendant, 
United  Security  Life  of  its  liquid  reserves".  The  evidence  which 
was  excluded  by  the  Trial  Court  discloses  that  the  Niesz  group 
did  not  loot  United  and  had  no  intention  of  looting  it.  It  discloses 
that  each  member  of  the  Niesz  group  was  acting  pursuant  to  the 
advice  of  counsel,  that  the  Director  of  Insurance  and  the  Director 
of  the  Securities  Division  of  the  Corporation  Commission  had 
been  consulted,  that  the  group  mistakenly,  but  in  good  faith 
thought  that  their  plan  could  be  implemented  by  mortgages  fur- 
nished through  Eugene  Tompane  pursuant  to  Certificates  of  Con- 
tribution which  had  approval  of  the  Director  of  Insurance  and 
that  Dr.  Sabo  was  making  a  very  substantial  investment  in  the 
program  namely,  $115,000.00.  It  is  extremely  significant  that  the 
plan  for  the  obtaining  of  mortgages  to  augment  the  surplus  of 
United  was  not  an  impractical  scheme.  When  United  was  merged 
with  Provident  the  latter  company  secured,  by  means  of  Certifi- 
cates of  Contribution,  mortgages  having  a  value  of  over 
$200,000.00  which  were  then  carried  on  the  books  of  Provident 
as  assets  and  part  of  its  surplus. 

If  Dr.  DePinto — or  a  hypothetical  prudent  director — had  made 
an  investigation  of  the  facts  and  circumstances  surrounding  the 
transaction  of  October  18,  1957  he  would  presumably  have 
learned  of  the  facts  above-mentioned  and  which  were  withheld 
from  the  jury.  How  could  the  jury  make  a  determination  that 
DePinto's  failure  to  investigate  all  of  the  details  of  Kelly's  pro- 
posed sale  of  stock  was  or  was  not  a  proximate  cause  of  loss  to 
United  without  knowledge  of  all  of  the  facts  and  circumstances 
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that  any  such  investigation  would  have  revealed  f  It  was  for  the 
jury  to  make  such  judgment  based  upon  a  view  of  the  complete 
picture.  With  the  whole  picture  before  it,  the  jury  might  well  have 
concluded  that  a  prudent  director  would  not  have  refrained  from 
participating  in  tlic  election  of  the  Niesz  group  to  the  Board  of 
Directors  of  United.  The  bulk  of  the  testimony  which  was  ex- 
cluded by  the  Trial  Court  was  testimony  adduced  at  the  initial 
trial.  After  hearing  all  of  such  testimony  the  jury  which  sat  at  the 
first  trial  returned  a  verdict  in  favor  of  DePinto.  That  jury  found 
specifically  that  DePinto  was  not  "negligent  as  a  director  of 
United  Security  Life  in  one  or  more  particulars  proximately  caus- 
ing or  contributing  to  loss  or  damage  to  said  corporation  with 
respect  of  transfer  of  the  assets  in  question."  (O.T.  305). 

(b)    REPUTATION   OF   NIESZ  GROUP 

The  Trial  Court  consistently  rejected  testimony  with  respect  to 
the  reputation  of  various  members  of  the  Niesz  group  for  integ- 
rity and  business  ability,  including  the  testimony  of  witnesses 
Kelly,  (R.T.  306)  Johnson,  (R.T.  467-469)  Goss,  (R.T.  477) 
and  Gary  (R.T.  522-524).  It  is  the  position  of  DePinto  that  if  he 
participated  in  the  election  of  reputable  business  and  professional 
men  to  the  Board  of  Directors  of  United  he  could  not  under  any 
circumstances  be  held  liable  for  their  subsequent  conduct.  In  any 
event,  for  the  purpose  of  appraising  DePinto's  conduct  and  its 
relationship  to  the  transaction  of  October  18,  1957,  the  jury  was 
entitled  to  know  just  what  DePinto  would  have  learned  had  he 
made  an  investigation  of  the  antecedents  of  the  Niesz  group.  If 
the  jury  had  received  affirmative  evidence  of  the  fact  that  DePinto 
had  not  participated  in  the  election  to  the  Board  of  Directors  of 
United  of  crooks,  thieves  or  incompetents  (persons  who  might  be 
expected  to  "loot"  United)  they  no  doubt  would  have  exonerated 
DePinto  from  any  and  all  liability  for  the  acts  of  the  Niesz  group. 
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(c)   EVIDENCE  AS  TO  DAMAGES 

The  transaction  of  October  18,  1957  did  not  cause  any  loss  or 
damage  to  United  except  to  the  extent  that  the  value  of  the  assets 
transferred  to  American  exceeded  the  value  of  the  30,800  shares 
of  American  stock  which  United  received  in  return.  (Note  in- 
struction of  Trial  Court.  R.T.  587-588).  Under  the  circumstances 
plaintiff  was  clearly  entitled  to  introduce  any  evidence  bearing 
upon  the  value  of  the  American  stock.  This  would  include  testi- 
mony with  respect  to  the  investment  which  had  been  made  in 
American  by  the  stockholders  thereof  and  also  testimony  with 
respect  to  the  value  of  United  stock  which  was  acquired  by  Amer- 
ican from  Kelly  and  United  Family  Guild. 

The  Trial  Court,  nevertheless,  rejected  "Admitted  Fact"  num- 
bered 188  disclosing  that  Dr.  Sabo  transmitted  $52,000.00  to 
American  on  October  18,  1957.  The  Trial  Court  excluded  testi- 
mony of  the  witness  Kelly  bearing  upon  the  value  of  United 
stock.  (O.T.  498,  553-555;  R.T.  316-317,  324).  Testimony  of 
the  witness  Croydon  bearing  upon  the  value  of  United  stock  was 
excluded.  (O.T.  958-974,  1012-1013,  1023-1025;  R.T.  355-362, 
376,  379).  The  Trial  Court  rejected  the  testimony  of  the  wit- 
nesses Sabo,  Niesz  and  Landoe  with  respect  to  the  $115,000.00 
investment  which  was  made  in  American  by  Sabo.  (O.T.  736-738, 
832,  856,  869,  1094-1095;  R.T.  356,  489-492,  542-543).  The 
trial  Court  excluded  testimony  of  the  witness  Hammett  bearing 
upon  the  value  of  United  stock.  (O.T.  1060-1063;  R.T.  544). 
The  testimony  of  Hammett  which  was  excluded  included  the 
statements  with  respect  to  the  value  of  the  38,000  shares  of  United 
stock  acquired  by  American: 

"Q.  In  short,  your  valuation  had  nothing  to  do  with  the 
going  price  of  this  stock,  did  it  ? 

"A.     Not  the  going  price,  no  sir. 

"Q.  It  was  simply  a  computed  formula  set  forth  in  the 
Insurance  Code .'' 

"A.     Not  even  that." 
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4.      Errors  in  Charge  to  Jury.  (Question  No.  5.  Specifications  of 
ErrorNos.  4&  11.) 

The  trial  Court  instructed  the  jury: 

"The  particular  acts  or  omissions  on  the  part  of  the  de- 
fendant DePinto,  which  plaintiffs  allege  occurred  and 
amounted  to  ne^^licence  or  breach  of  fiduciary  duty  are  as 
follows:  Acceptance  of  the  office  of  director  without  intend- 
ing to  discharge  the  duties  and  responsibilities  of  director; 
delegating  or  relincjuishing  his  responsibilities  as  a  director 
to  Kelly;  failing  to  attend  directors'  meetings;  failure  to 
examine  minutes,  records  and  transactions  and  documents 
of  the  corptiration;  failure  to  keep  himself  advised  by  rea- 
sonable inquiry  as  to  important  transactions  of  the  corpora- 
tion." (R.T.  570) 
******* 

"  '*  *  *  However,  any  of  the  following  acts  or  omis- 
sions, if  determined  by  the  jury  to  have  resulted  from  a  fail- 
ure to  exercise  reasonable  care,  may  be  found  to  constitute 
negligence  and  breach  of  fiduciary  duty  chargeable  to  a 
director,  failure  to  attend  directors'  meetings,  failure  to  ex- 
amine minutes  and  transaction  documents  subject  to  a  direc- 
tor's approval,  failure  to  make  reasonable  inquiry  as  to  im- 
portant transactions  of  the  corporation,  and  failure  to  act 
with  respect  of  conditions  and  transactions  potentially  harm- 
ful to  the  corporation  and  its  stockholders  when  such  are 
brought  to  the  director's  attention,  or  of  which  he  should 
have  learned  as  a  director  exercising  reasonable  care.'  "  (R.T. 
578) 

DePinto  objected  to  the  foregoing  instructions  (R.T.  598-599), 
for  the  reason  that  the  jury  was  thereby  invited  to  find  that  De- 
Pinto was  guilty  of  negligence  with  respect  to  acts  or  omissions 
which  had  nothing  to  do  with  the  transaction  of  October  18,  1957. 
There  was  no  evidence  introduced  to  support  the  allegation  of 
Count  VI,  that  DePinto  caused  or  permitted  United  to  transfer 
certain  of  its  assets  to  American.  If  there  were  any  issue  which 
the  Court  might  properly   (which  we  deny)   have  submitted  to 
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the  jury,  it  was  the  issue  raised  by  tlie  allegations  of  Count  VII, 
to  the  effect  that  DePinto  negligently  transferred  control  of  United 
to  the  Niesz  group,  who,  thereafter,  proceeded  to  loot  United  of 
its  liquid  reserves. 

Contrary  to  the  above-quoted  instructions  of  the  trial  Court, 
plaintiff  did  not  allege  that  the  acts  or  omissions  on  the  part  of 
DePinto,  amounting  to  negligence  or  breach  of  duty,  were  "ac- 
ceptance of  the  office  of  director  without  intending  to  discharge 
the  duties  and  responsibilities  of  director;  delegating  or  relinquish- 
ing his  responsibility  as  a  director  to  Kelly;  failure  to  attend 
directors'  meetings;  failure  to  examine  minutes,  records  and  trans- 
actions and  documents,  etc.,  etc."  The  instruction  is  a  complete 
misstatement  of  plaintiff's  claim,  and  obviously,  DePinto  was 
substantially  prejudiced  when  the  trial  Court  instructed  the  jury 
that  it  could  find  DePinto  guilty  of  negligence  in  failing  to  attend 
directors'  meetings,  failure  to  examine  minutes,  etc.  In  the  light 
of  the  evidence  with  respect  to  DePinto' s  conduct  as  a  director 
of  United,  the  Court's  instruction  was  practically  a  command  that 
the  jury  find  him  guilty  of  negligence.  In  this  case,  we  are  con- 
cerned with  the  conduct  of  DePinto  in  relation  to  the  transaction 
of  October  18,  1957.  His  only  relationship  with  that  transaction 
was  his  participation  in  the  appointment  of  the  Niesz  group  to 
the  board  of  directors  of  United.  Every  act  or  omission  of  DePinto 
prior  to  that  time  had  no  bearing  whatsoever  upon  the  question 
of  whether  or  not  the  transfer  of  assets  from  United  to  American 
was  proximately  caused  or  contributed  to  by  DePinto's  participa- 
tion in  the  election  of  the  Niesz  group  as  members  of  the  board 
of  directors  of  United.  If  DePinto  had  been  the  most  conscien- 
tious and  persevering  of  corporate  directors  prior  to  October  17, 
1957,  such  fact  would  have  had  no  more  relevancy  to  the  trans- 
actions of  October  18,  1957,  than  the  fact  that  he  was  apparently 
something  less  than  a  model  director  prior  to  that  date. 

The  Court  further  instructed  the  jury  as  follows: 
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"The  law  docs  not  permit  a  director  of  a  corporation  to 
remain  silent  and  inactive  wiien  he  knows,  or  in  the  exercise 
of  reasonable  care  by  him,  he  should  know,  that  an  illegal 
transaction,  or  one  potentially  harmful  to  the  corporation 
is  being  attempted  by  oilicers  or  other  directors  of  the  cor- 
poration. 
******* 

"If  by  negligent  acc|uiescence,  a  director  permits  corporate 
assets  to  be  diverted  or  transferred  to  the  loss  of  the  corpo- 
ration, such  director  is  liable  to  the  cor|X)ration  for  damages 
proximately  resulting  therefrom."  (R.T.  579) 

Defendant  objected  to  this  instruction  (R.T.  599),  for  the 
reason  that  it  has  no  application  to  the  facts  in  this  case.  The 
instruction  could  only  be  applicable  in  a  situation  where  a  direc- 
tor is  sought  to  be  held  liable  for  the  acts  of  other  directors  which 
have  taken  place  while  he  is  a  member  of  the  board.  It  is  fairly 
obvious  that  the  instruction  was  prepared  by  plaintiff's  counsel 
with  the  thought  that  it  would  be  applicable  to  the  defendant 
Duhame,  who  remained  on  the  board  of  directors  for  some  months 
following  October  18,  1957.  DePinto  could  not  "acquiesce"  in 
the  acts  of  directors  who  succeeded  him  on  the  board  of  United. 
Furthermore,  the  instruction  invites  the  jury  to  find  that  DePinto 
should  not  have  remained  "silent  and  inactive,  when  he  knew  or 
in  the  exercise  of  reasonable  care  should  have  known,  that  an 
illegal  transaction  was  being  attempted  by  officers  or  other  direc- 
tors of  the  corporation."  The  instruction  is  highly  prejudicial  to 
defendant  for  the  reason  that  there  is  not  a  scintilla  of  evidence 
that  he  knew  that  the  Niesz  group  intended  to  perpetrate  an 
illegal  transaction,  nor  is  there  any  evidence  whatsoever  to  sup- 
port the  conclusion  that  he  was  aware  of  any  suspicious  circum- 
stances which  would  have  required  an  investigation  on  his  part. 
He  knew  that  a  group  of  business  and  professional  men  were 
purchasing  Kelly's  stock  and  that  they  were  taking  control  of 
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United.  These  facts  certainly  did  not  point  to  the  probability  of 
skullduggery  or  chicanery. 

The  Supreme  Court  of  Arizona  has,  on  numerous  occasions, 
held  that  it  is  reversible  error  for  the  trial  Court  to  instruct  the 
jury  with  respect  to  the  law  applicable  to  a  state  of  facts,  which 
is  not  supported  by  the  evidence.  Butane  Corp.  v.  Kirby,  66  Ariz. 
272,  187  P.2d  325;  Alires  v.  Southern  Pacific  Co.,  93  Ariz.  97, 
378  P. 2d  913.  To  paraphrase  the  Supreme  Court  of  Arizona,  the 
mere  submission  of  the  instruction  constituted  a  direction  by  the 
Court  to  the  jury  that  there  was  a  state  of  facts  to  which  the 
instruction  applied — facts  from  which  negligence  of  DePinto 
(proximately  causing  damage  to  United)  could  be  found  as  a 
matter  of  law.  (378  P.2d  917) 

The  Court  charged  that  "a  director  who  delegates  his  duties 
to  officers  or  employees  of  the  corporation,  or  to  other  directors 
and  negligently  fails  to  take  part  in  the  management  of  the  cor- 
poration, is  liable  for  misconduct  of  those  to  whom  he  delegated 
his  responsibilities.  *  *  *"  (R.T.  581)  Defendant  objected  to 
the  instruction  (R.T.  600),  for  the  reason  that,  here  again,  the 
instruction  has  no  application  whatsoever  to  the  relevant  facts 
in  this  case.  Plaintiff  is  attempting  to  hold  defendant  liable  for 
the  acts  of  the  Niesz  group — the  United  directors  who  succeeded 
DePinto.  DePinto  did  not  make  any  delegation  of  his  authority 
to  the  Niesz  group.  He  participated  in  their  election  to  the  board 
of  directors  and  resigned.  The  Niesz  group  secured  their  authority 
to  act  from  United  by  reason  of  their  being  members  of  the  board 
of  directors,  not  by  reason  of  any  authority  of  DePinto  (he  then 
had  none) ,  which  was  delegated  to  them.  Any  juror  listening  to 
the  charge  would  unquestionably  conclude  that  the  Court  was 
instructing  him  that  DePinto  had  delegated  his  authority  as  a 
director  to  the  Niesz  group  and  that  DePinto  was,  therefore, 
responsible  for  the  conduct  of  the  Niesz  group. 
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The  Couil  instructed  tlie  jury  that  a  director  of  a  corporation 
may  resign  from  office,  but  that  a  resignation  specified  therein 
to  take  effect  upon  acceptance  does  not  become  effective  until 
it  becomes  accepted.  Defendant  objected  to  the  instruction  (R.T. 
600),  for  the  reason  that  the  instruction  assumes  that  there  is 
some  issue  with  respect  to  defendant's  resignation.  After  hsten- 
ing  to  the  instruction,  the  jury  might  well  have  concluded  that 
defendant's  resignation  from  the  board  of  directors  of  United 
never  became  effective.  The  "Admitted  Facts"  contained  in  the 
Pretrial  Order  state  (T.R.  100;  R.T.  318),  "at  a  meeting  of 
United's  Board  of  Directors  on  October  18,  1957,  at  about  4:15 
P.M.,  defendant  DePinto's  resignation  as  a  member  of  United's 
board  of  directors  was  accepted".  Here,  we  have  the  Court  in- 
structing the  jury  as  to  the  law  applicable  to  a  state  of  facts  which 
is  not  only  wholly  unsupported  by  the  evidence,  but  is  flatly  con- 
trary to  the  evidence. 

The  Court  gave  the  following  instruction: 

"The  fact  that  a  director  was  not  personally  present  at  a 

particular  directors'  meeting  at  which  a  transaction  later  in 

controversy  was  approved  will  not  in  itself  relieve  the  absent 

director  from  a  director's  responsibility  for  such  transaction. 

"In  this  connection  you  are  instructed: 

"1.  The  absent  director  received  prior  notice  of  the 
meeting  as  prescribed  in  the  corporate  bylaws  and  prac- 
tice, or  approved  a  waiver  of  such  notice,  he  will  be  held 
responsible  for  corporate  action  taken  at  the  meeting  un- 
less within  a  reasonable  time  after  the  meeting,  he  takes 
reasonably  adequate  steps  to  have  his  objection  and  dis- 
sent to  such  action  specifically  recorded  in  the  minute  rec- 
ords of  the  corporation. 

"2.  If  an  absent  director  did  not  receive  or  waive 
notice  of  such  meeting,  but  he  actually  knew,  or  by  the 
exercise  of  reasonable  care  should  have  known,  of  cor- 
porate approval  of  a  contested  transaction,  and  there- 
after the  director  failed  to  take  reasonably  prompt  steps 
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to  protest  the  corporate  action  and  record  his  objections 
and  dissent  thereto  in  the  minute  records  of  the  corpora- 
tion, the  absent  director  would  have  a  director's  responsi- 
bihty  for  the  contested  transaction  even  though  he  did 
not  attend  the  meeting,  or  in  the  latter  instance,  waived 
notice  thereof;  that  is,  if  he  had  known  of  the  transac- 
tions being  conducted  at  a  purported  meeting,  a  special 
meeting  of  directors  of  the  corporation  held  without  notice 
of  the  meeting  as  prescribed  by  corporate  laws  or  waiver 
thereof  by  some  directors  is  illegal,  and  corporate  action 
taken  at  such  meeting  is  invalid  unless  afterward  ratified. 
Corporate  action  taken  by  some  directors  at  such  a  meet- 
ing thereafter  may  be  ratified  by  tiie  absent  directors  at  a 
later  legal  meeting,  or  by  subsequent  corporate  transac- 
tions pursuant  to  action  taken  at  the  meeting,  which  is 
known  to  and  approved  by  the  absent  directors. 

"While  a  resolution  at  a  special  directors'  meeting  at 
which  some  directors  did  not  have  timely  notices  is  in- 
valid, if  a  director  does  not  object  to  such  resolution  or 
action  taken  pursuant  thereto  within  a  reasonable  time 
after  he  has,  or  in  the  exercise  of  reasonable  care  should 
have,  acquired  knowledge  of  corporate  action  taken  pur- 
suant to  such  resolution,  the  director's  failure  to  object 
to  such  corporate  action  may  be  found  to  be  ratification 
of  such  director  of  the  resolution  taken  at  the  meeting 
otherwise  invalid  as  to  him."   (R.T.  583-584) 

DePinto  objected  to  this  instruction  (R.T.  601)  for  the  reason 
that  we,  again,  have  the  Court  instructing  the  jury  as  to  the  law 
applicable  to  a  state  of  facts  involving  the  defendant  Duhame, 
but  in  no  way  involving  the  defendant  DePinto.  The  jury  could 
not  have  construed  the  instruction  to  have  application  to  a  meet- 
ing of  the  board  of  directors  of  United  other  than  the  meeting 
held  at  4:15  P.M.  on  October  18,  1957,  at  which  the  first  order 
of  business  was  acceptance  of  the  resignation  of  DePinto.  (Ex. 
5H)  The  only  corporate  action  which  was  taken  at  a  directors' 
meeting  of  United  and  for  which  it  is  attempted  to  hold  DePinto 
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liable  was  the  aforesaid  meeting  at  4:15  P.M.  on  October  18, 
1957.  The  instruction  is  applicable  to  an  "absent  director".  De- 
Pinto  was  absent  from  the  meeting,  but  he  was  not  a  director. 
He  was  not  in  a  position  to  object  to  any  action  taken  at  that 
meeting,  nor  was  he  in  a  position  to  ratify  the  action  taken  at 
that  meeting. 

The  instruction  could  have  meant  just  this  to  the  jury — DePinto 
was  a  director  at  the  time  of  the  meeting,  he  was  absent  from 
the  meeting,  he  did  not  object  to,  or  protest,  the  action  taken  at 
the  meeting,  he  ratified  the  action  taken  at  the  meeting,  he  is 
legally  responsible  for  ail  action  taken  at  the  meeting. 

5.      Errors  in  Failing  to  Charge  Jury  as  Requested.  (Question  No. 
6.  Specifications  of  Error  Nos.  5  &  11.) 

The  trial  Court  refused  to  give  DePinto's  Requested  Instruction 
No.  4  (T.R.  82)  to  the  effect  that,  even  though  DePinto  might 
be  deemed  negligent  in  not  making  an  investigation  of  the  back- 
grounds and  reputations  of  the  Niesz  group,  the  jury  should, 
nevertheless,  render  a  verdict  for  DePinto,  unless  it  further  found 
that  the  backgrounds  and  reputations  of  such  men  would  justify 
the  conclusion  that,  in  all  likelihood,  they  would  conduct  the 
affairs  of  United  in  a  wrongful,  irregular  or  negligent  manner. 
This  instruction  would  have  placed  squarely  before  the  jury  the 
question  of  proximate  cause  as  announced  in  Restatement  of  the 
Law,  Torts  2d,  T|  448,  and  also  in  Salt  Rirer  Valley  Water  Users' 
Association  v.  Cornum.  49  Ariz.  1,  63  P.2d  639.  DePinto  ^\■as 
entitled  to  have  the  jury  informed  of  the  legal  principals,  which, 
as  applied  to  the  facts  in  this  case,  would  require  the  jury  to  con- 
clude that  the  acts  of  the  Niesz  group  in  transferring  assets  from 
United  to  American  was  a  superseding  cause  of  harm  to  United 
which  relieved  DePinto  of  any  responsibility  therefor.  The  preju- 
dice to  DePinto  from  the  failure  of  the  trial  Court  to  give  the 
charge  requested  is  obvious. 
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The  trial  Court  failed  to  give  that  portion  of  DePinto's  Re- 
quested Instruction  No.  5,  reading: 

"And  the  burden  is  upon  the  plaintiff  of  proving  that  the 
performance  of  the  defendant  DePinto's  duties  as  a  director 
of  United  Security  Life  would  have  avoided  loss  and  what 
loss  it  would  have  avoided.  In  order  to  be  entitled  to  a  verdict 
at  your  hands  the  defendant  DePinto  is  not  subject  to  the 
burden  of  proving  that  loss,  if  any,  to  United  Security  Life 
could  have  happened  whether  he  had  done  his  duty  or  not." 

This  is  a  rescript  of  language  used  by  Judge  Learned  Hand  in 

the  case  of  Barnes  v.  Andreivs,  298,  F.  614  (D.C.S.D.N.Y.  1924). 

It  is  clearly  a  statement  of  the  law  which  is  applicable  to  the 

evidence  in  this  case.  Defendant  was  entitled  to  have  the  jury 

so  instructed. 

In  instructing  with  respect  to  proximate  cause,  the  trial  Court 

failed  to  give  portions  of  DePinto's  Requested  Instruction  No. 

8,  particularly: 

"If  the  negligence  does  nothing  more  than  furnish  a  con- 
dition by  which  the  loss  is  made  possible,  and  that  condition 
causes  a  loss  by  the  subsequent  independent  actions  of  third 
persons,  the  two  are  not  concurrent  and  the  existence  of  the 
condition  is  not  the  proximate  cause  of  the  injury.  *  *  * 
If  the  acts  of  third  persons,  which  is  the  immediate  cause 
of  loss,  such  as  in  the  exercise  of  reasonable  diligence  would 
not  be  anticipated,  and  the  third  persons  are  not  under  the 
control  of  the  one  guilty  of  the  first  act  or  omission,  the  con- 
nection is  broken  and  the  first  act  or  omission  is  not  the 
proximate  cause  of  the  loss." 

Defendant's  Requested  Instruction  No.  8  was  taken  almost  ver- 
batim from  Salt  River  Valley  Water  Users'  Ass'n.  v.  Cornum,  49 
Ariz.  1,  63  P.2d  639  (Ariz.  1936).  Its  applicability  to  the  case 
at  Bar  is  demonstrated  by  the  fact  that  DePinto  was  charged  with 
creating  a  condition  which  made  it  possible  for  the  Niesz  group 
to  carry  out  their  plan  of  transferring  certain  of  United's  assets 
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to  American.  Proximate  cause  is  not  a  matter  that  is  clearly  and 
completely  understood  by  all  lawyers  and  judges,  much  less  lay- 
men sitting  on  a  jury.  When  the  matter  of  proximate  cause  is 
explained  to  a  jury,  the  party  defendant  is  certainly  entitled  to 
have  the  matter  explained  to  the  jury  as  fully,  completely  and 
clearly  as  possible.  There  was  no  reasonable  justification  for  the 
Court  to  withhold  from  the  jury  portions  of  DePinto's  Requested 
Instruction  No.  8,  which  is,  obviously,  the  law  in  the  State  of 
Arizona. 

6.      Errors  with  Respect  to  Deliberations  of  Jury.  (Question  No. 
7.  Specifications  of  Error  Nos.  6  &  11.) 

The  minute  entries  of  the  trial  C^ourt  disclose  that  the  jury 
retired  to  consider  its  verdict  at  1 :47  P.M.  on  June  16,  1965.  A 
verdict  was  returned  at  11:55  P.M.  on  that  date.  (T.R.  292-293) 
The  minutes  of  June  16  also  disclose: 

"At  12:02  A.M.  the  jury  is  discharged  from  the  further 
consideration  of  this  case  and  excused  subject  to  call.  It  is 
ordered  that  the  communications  from  the  jury  and  re- 
sponses, marked  No.  1  and  No.  2,  be  filed  by  the  Clerk  and 
that  the  record  show  the  responses  were  taken  up  with 
counsel  and  are  proper;  and  that  communication  from  the 
jury  marked  No.  3  be  filed."  (T.R.  236) 

At  about  6:00  P.M.,  the  jury  sent  the  following  communication 
to  the  trial  Judge: 

"1.  Jury  wishes  a  repeat  of  the  3  factors  to  be  used  in 
judging  for  the  plaintiff. 

"2.     The  verdict  lists  the  defendants  as: 
Provident  Life  Ins.  Co., 
Angus  J.  DePinto,  et  al, 

"Our  impression  from  the  trial  is  that  Dr.  DePinto  was 
the  only  defendant.  Please  clarify."   (T.R.  237) 

The  reply  of  the  trial  Judge  appears  as  follows: 
"Answering  your  First  inquiry: 
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The  three  (3)  ultimate  issues  are: 

1)  Was  defendant  DePinto  negligent  in  performing 
his  fiduciary  duties  in  one  or  more  of  the  particulars 
asserted  by  plaintiffs  ? 

If  so, 

2)  Did  such  negligence  of  defendant  DePinto  proxi- 
mately cause  or  contribute  to  causing  loss  or  damage  to 
United  Security  Life? 

If  so, 

3)  What  was  the  amount  of  such  loss  or  damage? 

"The  three  items  of  claimed  damage  are: 

1)  Cash,  by  check  or  bank  certificates  of 

deposit— $166,498.66 

2)  Promissory  notes  and  accrued  interest 
thereon—  87,626.88 

3)  Mortgages,  bonds  and  accrued  interest 

thereon —  60,668.65 

Total  $314,794.19 

"Answering  your  Second  inquiry: 

There  are  other  defendants  in  the  case,  but  the  present 
trial  is  concerned  only  with  the  liability  of  defendant  De- 
Pinto." 
(T.R.  238) 

We  submit  that  it  was  an  egregious  error  on  tlie  part  of  the 
trial  Judge  to  advise  the  jury  with  respect  to  "the  three  items  of 
claimed  damage",  and  then  to  total  such  items  in  the  amount  of 
$314,794.19.  Nowhere  in  the  evidence  is  there  any  reference  to 
"the  three  items  of  claimed  damage".  The  jury  did  not  seek 
information  with  respect  to  the  items  of  claimed  damage.  They 
asked  for  a  "repeat  of  the  three  factors  to  be  used  in  judging 
for  the  plaintiff."  The  most  prejudicial  thing  about  the  trial  Court's 
note  to  the  jury  was  the  fact  that  it  practically  invited  them  to 
render  a  judgment  against  DePinto  in  the  amount  placed  before 
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(hem  in  black  and  white — $314,794.19 — and  to  completely  ignore 
the  instructions  of  the  Court  that: 

"If  your  computation  of  damages,  the  value,  if  any,  you 
find  of  the  American  Security  Investment  Company  stock 
received  by  United  Security  Life,  as  disclosed  by  the  evi- 
dence, should  be  deducted  from  your  findings  as  to  the 
amount  of  the  value  of  the  assets  transferred  to  Kelly." 
(R.T.  588) 

The  applicable  rule  with  respect  to  the  trial  (Court's  communica- 
tions to  the  jury  after  it  has  retired  to  consider  its  verdict  is 
found  in  the  case  of  Fillippon  v.  Albio>i  Vein  Slate  Co..  230  U.S. 
76,  63  L.Ed.  853,  39  S.Ct.  435,  wherein  the  Supreme  Court  of 
the  United  States  said: 

"We  entertain  no  doubt  that  the  orderly  conduct  of  a 
trial  by  jury,  essential  to  the  proper  protection  of  the  right 
to  be  heard,  entitles  the  parties  vi-ho  attend  for  the  purpose 
to  be  present  in  person  or  by  counsel  at  all  proceedings  from 
the  time  the  jury  is  impaneled  until  it  is  discharged  after 
rendering  the  verdict.  Where  a  jury  has  retired  to  consider 
of  their  verdict,  and  supplementary  instructions  are  required, 
either  because  asked  for  by  the  jury  or  for  other  reasons,  they 
ought  to  be  given  either  in  the  presence  of  counsel  or  after 
notice  and  an  opportunity  to  be  present;  and  written  instruc- 
tions ought  not  to  be  sent  to  the  jury  without  notice  to 
counsel  and  an  opportvmity  to  object.  Under  ordinary  cir- 
cumstances, and  wherever  practicable,  the  jury  ought  to  be 
recalled  to  the  court  room,  where  counsel  are  entitled  to 
anticipate,  and  bound  to  presume,  in  the  absence  of  notice 
to  the  contrary,  that  all  procedings  in  the  trial  will  be  had. 

We  do  not  deny  that  the  Court's  responses  to  the  jury's  ques- 
tions were  "taken  up  v.ith  counsel".  Unfortunately,  the  record 
does  not  disclose  the  scope  of  that  communication.  But,  whether 
or  not  there  was  a  lack  of  communication  betv>'een  the  trial  Court 
and  the  attorneys  for  DePinto  is  beside  the  point.  The  funda- 
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mental  question  is  whether  or  not  a  party  litigant  is  to  be  saddled 
with  a  judgment  in  excess  of  $300,000,  which  was  based  upon 
the  verdict  of  a  jury  which,  quite  probably,  would  not  have  been 
rendered  in  the  absence  of  an  erroneous  communication  from  the 
trial  Court,  hi  the  case  of  Michie  v.  Calhoun,  85  Ariz.  270,  336 
P.2d  370,  the  Supreme  Court  of  the  State  of  Arizona  took  cogni- 
zance of  erroneous  instructions  given  to  the  jury  by  the  trial 
Court  notwithstanding  the  absence  of  a  proper  objection.  We 
respectfully  submit  that  the  record  in  this  case  discloses  that 
DePinto  was  deprived  of  the  fair  and  impartial  consideration  of 
the  jury  based  upon  a  clear  understanding  of  the  damages  (if 
any)  sustained  by  United,  namely  the  value  of  the  assets  trans- 
ferred from  United  to  American,  less  the  value  of  the  American 
stock  received  by  United. 

7.      Judgment  Excessive.  (Question  No.  8.  Specifications  of  Error 

Nos.  7&11.) 
(a)   CANCELLATION  OF  STOCK 

Under  the  terms  of  the  merger  agreement  entered  into  be- 
tween United  and  Provident,  on  or  about  February  7,  1959,  it 
was  provided  that  any  recovery  in  this  action  would  be  shared 
by  each  former  owner  of  United  stock  in  the  proportion  that  the 
number  of  shares  held  by  him  bore  to  the  total  shares  issued 
and  outstanding.  This  was  spelled  out  in  the  "Certificates  of 
Contingent  Interest"  issued  pursuant  to  the  merger  agreement. 
(Ex.  G) 

Pursuant  to  the  merger  agreement,  the  38,798  shares  of  United 
stock  held  by  American  v,'ere  cancelled  and  all  rights  therein 
were  relinquished  and  released.  (T.R.  132)  Pursuant  to  the 
settlement  made  with  the  Duhame  Estate,  which  was  made  with 
the  approval  of  the  trial  Court,  the  Duhame  Estate  released  and 
surrendered  the  right  to  participate  in  any  recovery  herein  to  the 
extent  of  3,750  shares  of  stock.   (T.R.  267)    By  reason  of  the 
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fact  that  100,000  shares  of  United  stock  were  originally  out- 
standing and  the  fact  that  the  American  shares  and  the  Duharne 
shares  aggregating  42,548  shares  have  been  cancelled,  it  is  clear 
that  the  former  holders  of  United  stock  who  will  share  in  any 
recovery  herein,  represent  ov.nership  of  only  a  fraction  (57,452/ 
100,000)  of  United  stock  originally  issued  and  outstanding.  The 
right  of  Provident  to  secure  a  judgment  on  behalf  of  the  former 
United  stockholders  who  will  share  therein  is  therefore  limited 
to  571/2%  of  the  total  claim,  namely  $180,856. 

The  surrender  of  stock  can  be  viewed  in  two  perspectives. 
First,  it  eliminated  from  the  group  of  stockholders  who  might 
be  deemed  injured  by  the  acts  of  defendants,  the  owners  of 
Aiy^^/o  of  United  stock.  Secondly,  such  surrender  of  stock  con- 
stituted restitution  by  certain  of  the  alleged  wrong-doers  (Ameri- 
can and  Duhame),  equal  to  the  value  of  such  stock.  The  value 
of  such  stock  would  be  not  less  than  an  amount  equal  to  that 
portion  of  the  judgment  herein  which  42,548  shares  bear  to  the 
total  shares  of  United  stock  which  v/ere  outstanding  at  the  time 
of  the  merger.  This  amounts  to  approximately  42^/2%.  Looking 
at  the  stock  surrender  from  either  perspective,  it  is  clear  that  it 
would  be  grossly  inequitable  and  unjust  to  demand  a  100% 
indemnity  from  DePinto  for  the  benefit  of  the  holders  of  57V2% 
of  United  stock.  For  the  purpose  of  argument,  let  us  assume 
that  American  had  acquired  all  but  one  share  of  United  stock 
and  had  surrendered  the  same  for  cancellation.  Under  the  cir- 
cumstances, no  one  would  reasonably  contend  that  United  (or  its 
successor.  Provident),  would  be  entitled  to  recover  from  Ameri- 
can and  the  other  defendants  the  amount  of  United's  assets 
diverted  by  American  for  the  purpose  of  then  paying  such  amount 
over  to  the  holder  of  the  one  share  of  stock  remaining  outstanding. 

hi  the  case  of  Perlman  v.  Feldmann.  (CCA  2),  219  F.2d  173, 
50  A.L.R.2d  1134,  cert.  den.  349  U.S.  952,  75  S.Ct.  880,  99 
L.Ed.  1277,  the  Court  of  Appeals  stated: 
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"Hence  to  the  extent  that  the  price  received  by  Feldmann 
and  his  co-defendants  included  such  a  bonus,  he  is  account- 
able to  the  minority  stockholders  who  sue  here.  Restatement, 
Restitution  §§190,  197  (1937);  Seagrave  Corp.  v.  Mount, 
supra,  6  Cir,  212  F.2d  389.  And  plaintiffs,  as  they  contend, 
are  entitled  to  a  recovery  in  their  own  right,  instead  of  in 
right  of  the  corporation  (as  in  the  usual  derivative  actions), 
since  neither  Wilport  nor  their  successors  in  interest  should 
share  in  any  judgment  which  may  be  rendered.  See  Southern 
Pacific  Co.  V.  Bogert,  250  US  483,  39  S  Ct  333,  63  L  Ed  1099. 
Defendants  cannot  well  object  to  this  form  of  recovery, 
since  the  only  alternative,  recovery  for  the  corportation  as  a 
whole,  would  subject  them  to  a  greater  total  liability."  (50 
A.L.R.  2d  1143) 

In  the  Perlman  case,  Wilport  participated  in  the  wrongdoing 
just  as  American  and  Duhame  participated  in  the  wrongdoing 
in  the  case  at  bar.  If  American  and  the  Duhames  still  held  the 
42,548  shares  of  United  stock,  it  is  clear  that,  in  the  light  of 
Perlman,  American  and  the  Duhames  would  not  be  permitted 
to  share  in  any  judgment  which  might  be  rendered  against 
DePinto.  By  reason  of  the  Merger  Agreement,  this  action  is  for  the 
exclusive  benefit  of  the  holders  of  Certificates  of  Contingent 
Interest — former  United  stockholders,  excluding  American  and 
Duhame.  Provident  is,  in  effect,  acting  as  a  trustee  for  such  former 
stockholders.  The  recovery  on  behalf  of  the  holders  of  Cer- 
tificates of  Contingent  Interest  can  be  no  greater  than  the  per- 
centage of  United  stock  which  they  held. 

The  rule  is  clearly  stated  in  Matthews  v.  Headley  Chocolate 
Co..  130  Md.  523,  100  A.  645,  651: 

"*  *  *  Inasmuch  as  by  the  change  of  the  majority  of  stock 
those  who  were  minority  stockholders  at  the  time  of  the 
transactions  complained  of  are  now  able  to  have  the  suit 
brought  in  the  name  of  the  company,  we  are  of  the  opinion 
that  it  can  be  maintained,  in  that  name  instead  of  in  the 
names  of  the  minoritv  stockholders  but  for  their  benefit. 
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But  while  that  is  so,  if  there  be  any  recovery  by  reason  of 
the  claims  spoken  of,  //  ca)i  only  be  to  the  extent  of  the 
proportions  of  the  sum  recovered  due  such  minority  stock- 
holders, if  any,  as  are  not  barred  by  laches,  limitations,  ac- 
quiescence, or  other  way  sufficient  to  bar  them  in  equity,  and 
anything  recovered  should  be  directed  to  be  paid  to  them 
by  the  corporation."   (Emphasis  supplied.) 

The  Supreme  Court  of  Washington  has  this  to  say  in  foyce  v. 
Congdon,  114  Wash.  239,  195  P.  29,  30: 

"The  plaintiff  complains  of  the  fact  that  the  recovery  in 
this  case  was  to  him  individually,  and  not  to  the  corporation. 
It  is  true  that  the  general  rule  is  that  in  actions  of  this 
character  the  amount  of  the  recovery  will  go  to  the  cor- 
poration, and  not  to  the  individual  minority  stockholders. 
This  rule,  however,  is  not  universal.  If  in  awarding  a  re- 
covery to  a  corporation  it  would  result  in  a  stockholder's 
receiving  a  portion  thereof,  to  which  he  was  not  entitled, 
then  a  court  of  equity  will  look  beyond  the  corporation,  and 
decree  the  recovery  to  the  individual  stockholders  entitled 
thereto.  Brown  v.  De  Young,  167  111.  549,  47  N.E.  863." 

There  are  numerous  cases  in  accord,  including: 

Saviia  v.  Central  Oil  Coin  pan  y  of  Woireslcv,  339  Mass. 

101,  158N.E.2d469,  482; 
Bailey  v.  Jacobs,  325  Pa.  187,  189  A.  320,  330; 
Holland  V.  Presley,  6  N.Y.S.2d  743,  744; 
Chounis  v.  LaJng,  125  W.Va.  275,  23  S.E.2d  638; 
Stanton  v.  Schenck,  (S.Ct.N.Y.  1931)  251  N.Y.S.  221. 

In  the  light  of  the  above-mentioned  authorities,  it  is  clear  that 
Provident,  acting  on  behalf  of  only  'ilVi'^/o  of  the  original  stock- 
holders of  United,  can  recover  from  the  defendant  DePinto  only 
57V'2%  of  the  amount  of  the  alleged  loss  to  United  attributable 
to  the  acts  of  DePinto  and  his  co-defendants,  including  American 
Security  Investment  Company  and  Duhame. 
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(b)   CREDIT  FOR  PAYMENT  BY  "JOINT  TORTFEASOR" 

On  July  12,  1965,  the  trial  Court  entered  an  order  approving  a 
settlement  with  the  Executors  of  the  Duhame  Estate,  calling  for 
a  payment  by  them  of  the  sum  of  $100,000.  Paragraph  3  of  the 
order  reads  as  follows: 

"The  entire  amount  of  the  said  settlement,  being  the  sum 
of  One  Hundred  Thousand  Dollars  ($100,000.00)  plus  the 
present  value  of  the  Certificates  of  Contingent  interest  sur- 
rendered by  the  Duhames  for  cancellation  is  allocated  to  the 
claims  for  damages  to  United  Security  Life  arising  during  the 
period  beginning  June  30,  1956  and  ending  October  17, 
1957,  in  the  amount  of  $177,863.84."  (T.R.  268) 

In  the  lower  Court,  DePinto  insisted  that,  as  a  result  of  the 
Duhame  settlement,  he  was  entitled  to  a  credit  of  $100,000,  upon 
the  alleged  claim  of  Provident  against  him.  (R.T.  151-152; 
T.R.  241) 

It  is  the  settled  law  in  Arizona  that  a  payment  made  by  one 
joint  tortfeasor  must  be  credited  upon  the  claim  made  against 
another  joint  tortfeasor.  Fagerberg  v.  Phoenix  Flour  Mill  Co.,  50 
Ariz.  227,  71  P.2d  222;  Igurrola  v.  Szychowski,  95  Ariz.  194,  388 
P.2d  242.  The  Fagerberg  case  is  directly  in  point  in  that  it  in- 
volved an  action  brought  by  a  corporation  against  one  of  its  direc- 
tors, alleging  loss  of  $110,180.57,  as  a  result  of  the  joint  negli- 
gence or  wrongful  acts  of  three  directors.  One  of  the  directors 
(Melczer)  paid  to  plaintiff  the  sum  of  $55,090.28,  and  took  a 
covenant  not  to  sue.  The  Court  held  that  the  defendant  director 
was  entitled  to  the  credit  for  such  amount.  The  losses  to  the  cor- 
poration resulted  from  speculation  in  the  stock  market  by  Melczer 
and  Fagerberg  over  a  period  from  September,  1930  to  April  1932. 
Although  there  may  have  been  several  losses  to  the  corporation, 
the  Court  considered  that  there  was  but  one  joint  claim  against  the 
three  directors.  In  the  Igurrola  case,  the  Court  held  that  payment 
made  by  one  joint  tortfeasor  in  consideration  of  a  covenant  not  to 
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sue  must  be  credited  upon  the  claim  against  the  other  joint  tort- 
feasor. 

The  action  of  the  (rial  Jud^e  in  "allocating"  the  $100,000 
Duhame  payment  to  the  "claims  for  damages  to  United  Security 
Life  arising  during  the  period  beginning  June  30,  1956  and  end- 
ing October  17,  1957  in  the  amount  of  $177,863.8'1"  was  mean- 
ingless. At  the  time  of  the  Duhame  settlement,  the  only  claim 
against  the  Duhame  Executors  was  the  same  claim  made  against 
DePinto,  namely  a  claim  for  $3l4,79'4.19,  resulting  from  the 
transfer  of  United  assets  to  American  on  October  18,  1957  and 
set  forth  in  the  Amended  Complaints  of  Doig  and  Provident. 
(T.R.  26,44) 

The  claims  referred  to  by  the  trial  Court  in  the  amount  of 
$177,863-84,*  arising  during  the  period  beginning  June  30,  1956 
and  ending  October  17,  1957,  were  claims  made  in  the  original 
Gorsuch  complaint  (T.R.  1 )  and  which  were  dropped  from  the 
Complaints  filed  by  Doig  and  Provident.  (T.R.  24,  44)  These 
claims  were  dropped  from  the  later  Complaints  for  the  reason 
that  by  the  original  judgment  entered  in  this  cause,  said  claims 
were  dismissed  on  the  merits  and  with  prejudice.  (O.T.  354) 

At  the  time  of  the  Duhame  settlement,  there  existed  but  one 
claim  for  which  DePinto  and  the  Duhame  Executors  might  have 
been  held  liable,  namely  a  claim  for  $314,794.19,  arising  out  of  a 
transaction  which  took  place  on  October  18,  1957.  If  there  were 
any  other  "claims"  in  the  original  Gorsuch  Complaint,  which 
survived  the  first  Judgment  in  this  cause,  they  were  not  reviewed 
by  Doig  or  Provident  after  the  first  reversal.  Under  the  decision 
of  this  Court  in  N/esz  v.  Gorsuch.  295  F.2d  909,  it  is  clear  that 
the  original  Gorsuch  complaint  must  be  treated  as  non-existent. 
By  the  merger,  Gorsuch  lost  his  right  to  maintain  the  action. 


*The  claims  were  actually  $132,839.51;  $46,839.51  alleged  to  have  been 
wrongfully  paid  to  Kelly  and  $S6,000  alleged  to  have  been  wrongfully 
loaned  by  United  to  United  Finance  Corporation.  (O.T.  246) 
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Under  the  opinion  of  this  Court,  the  action  could  only  be  revived 
if  Provident  was  joined  or  caused  to  be  joined  within  a  reasonable 
time,  after  remand.  The  action  survived  only  to  the  extent  that  it 
was  revived  within  a  reasonable  time.  It  was  not  revived  at  all 
with  respect  to  any  claim  or  claims  exceeding  $314,794.19.  Fur- 
thermore, the  statute  of  limitations  has  long  since  run  upon  any 
claim  exceeding  that  amount.  A.R.S.  §  12-542  or  §  12-550. 

If  DePinto  is  given  the  $100,000  credit  to  which  he  is  entitled, 
it  follows  that  any  judgment  against  him  herein  in  an  amount 
exceeding  $80,856  cannot  be  sustained. 

(c)    INTEREST 

Notwithstanding  DePinto's  objection  (T.R.  242),  the  trial 
Court  included  in  the  judgment  against  DePinto  interest  at  the 
rate  of  6%  per  annum  from  October  18,  1957  until  payment.  The 
imposition  of  interest  from  any  date  earlier  than  the  date  of 
judgment  is  erroneous. 

The  claim  made  herein  against  DePinto  was  for  damages  al- 
leged to  have  been  proximately  caused  by  the  negligence  of 
DePinto  and  his  fellow  defendants.  The  claim  was  based  upon 
the  transfer  of  assets  from  United  to  American.  Such  assets  con- 
sisted of  $166,498.66  in  cash  or  certificates  of  deposit,  $60,668.65 
in  mortgages,  bonds  and  accrued  interest,  and  $87,626.88  in  unse- 
cured notes  and  accrued  interest.  The  value  of  such  assets — 
excluding  cash  and  bank  certificates  of  deposit — was,  of  course, 
subject  to  speculation  and  conjecture.  Furthermore,  United  re- 
ceived 30,800  shares  of  the  common  stock  of  American  in  ex- 
change for  such  assets.  The  loss  sustained  by  United  as  the  result 
of  tlie  transaction  of  October  18,  1957  could  not  be  more  than 
the  value  of  its  assets  transferred  to  American  less  the  value  of 
the  30,800  shares  of  American  stock  received  by  it.  Until  the 
determination  by  a  Court  or  jury  of  the  amount  of  damage  to 
United,  DePinto  had  no  way  of  determining  with  any  degree  of 
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certainty,   the  amount  of  damage  for  which   he  miglit  be  held 
liable. 

Ill  the  case  of  Schtvariz  v.  Schtvcriii.  85  Ariz.  242,  336  P.2d 
\AA,  the  Supreme  Court  of  Arizona  expressly  overruled  contrary 
decisions  and  held  that  "on  an  unliquidated  claim  interest  should 
only  be  allowed  from  date  of  judgment."  The  Supreme  Court 
quoted  the  following  language  from  Arizoiiti  Eastern  R.  Co.  v. 
Head,  26  Ariz.  259,  224  P.  1057,  1059: 

"  '*  *  *  If  the  claim  is  unliquidated  and  is  in  dispute  no 
interest  is  allowed  upon  the  theory  that  the  person  liable 
does  not  know  the  sum  he  owes  and  therefore  can  be  in  no 
default  for  not  paying.'  " 

The  ability  of  anyone  to  make  some  sort  of  an  estimate  as  to 
the  amount  of  loss  or  damages  is  not  sufficient  to  create  a  liqui- 
dated claim.  The  case  of  Anieiicun  Biigle  Fire  Jus.  Co.  v.  Vandeu- 
berg,  16  Ariz.  1,  257  P.2d  856,  involved  the  claims  of  farmers 
against  their  insurance  carrier  for  hail  damage  to  their  cotton 
crops.  After  inspecting  the  crops  the  insurance  adjuster  denied 
that  there  was  a  loss  and  damage  by  hail  equal  to  5%  or  more  of 
the  particular  crops  so  damaged  as  the  policy  required  before  the 
insurance  company  would  become  liable  thereon.  The  farmers 
instituted  an  action  against  the  insurance  company  and  recovered 
judgments  totalling  $2,240.  Upon  appeal  the  farmers  claimed  that 
they  should  have  been  allowed  interest  from  the  time  the  insur- 
ance proceeds  became  payable.  The  Supreme  Court  of  Arizona 
held: 

"However,  this  was  an  unliquidated  claim,  and  the  extent 

of  loss  was  not  known  until  determined  by  the  trial  court. 

We  hold  the  trial  court  properly  allowed  interest  from  the 

date  of  the  judgment."  (257  P.2d  859) 

On  the  basis  of  the  Arizona  decisions  above  noted,  it  is  sub- 
mitted that  the  judgment  entered  herein  cannot  legally  bear  in- 
terest from  a  date  earlier  than  the  date  of  entry  of  judgment. 
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(d)   DISCHARGE  OF  JOINT  TORTFEASORS 

By  a  stipulation  entered  into  between  the  original  plaintiff 
Gorsuch  and  the  defendants  James  E.  Kelly,  L.  N.  Kelly,  Nina 
Dunn  and  J.  L.  Jenkins,  which  stipulation  was  approved  by  order 
of  the  trial  court,  it  was  agreed  that  any  judgment  entered  against 
any  of  said  defendants  herein  would  not  exceed  the  sum  of 
$308,000.  (T.R.  24)  As  a  result  of  such  stipulation,  the  original 
judgment  entered  herein  against  said  defendants  was  limited  to 
$308,000.  (O.T.  354)  The  stipulation  and  the  judgment  entered 
pursuant  thereto  had  the  effect  of  releasing  and  discharging  the 
Kellys,  Dunn  and  Jenkins  of  all  liability  in  excess  of  $308,000. 
It  is  the  law  in  Arizona  that  the  release  of  one  joint  tortfeasor 
constitutes  a  release  of  all.  Fagerherg  v.  Phoenix  Flour  AUlls  Co., 
50  Ariz.  227,  71  P.2d  1022;  Smith  v.  Pinner,  68  Ariz.  115,  201 
P.2d  741. 

Aside  from  the  rules  applicable  to  a  release,  it  is  the  law  that, 
in  an  action  against  joint  tortfeasors,  judgment  cannot  be  entered 
against  any  one  defendant  for  an  amount  exceeding  that  entered 
against  a  co-defendant.  49  C.].S.  88  §  36.  Brown  v.  Reorganiza- 
tion Investment  Company,  350  Mo.  407,  166  S.W.  2d  476; 
Schwehr  v.  Badalatnenti  (111.),  143  N.E.  2d  558;  Phipps  v.  Supe- 
rior Court  (Cal.),  89  P.2d  698;  Donegan  v.  Beasley  (Tenn.),  181 
S.W.  2d  379;  Callihan  v.  White  (Tex.),  139  S.W.  2d  129. 

As  a  result  of  the  stipulation  above-mentioned  and  the  judg- 
ment entered  pursuant  thereto  against  Kelly,  et  al.,  in  the  amount 
of  $308,000,  DePinto  was  automatically  released  from  all  liability 
in  excess  of  that  amount.  When  DePinto  is  given  a  proper  credit 
for  the  amount  of  the  American  and  Duhame  stock  which  was 
cancelled  (421/2%  of  $308,000),  namely  $130,900,  plus  the 
$100,000  payment  made  by  the  Duhame  Executors,  we  find  that 
any  judgment  against  DePinto  of  more  than  $77,100  is  excessive 
and  cannot  be  sustained. 
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8.      Error  in  Severing  Claim.   (Question  No.  9.  Specifications  of 
ErrorNos.8&  11.) 

On  the  morning  set  for  trial  of  this  action  as  to  Defendants 
DcPinto,  Sabo,  Pegram,  Landoe  and  the  Duhame  Executors,  the 
Court  approved  the  Duliame  settlement,  severed  the  case  as  to 
DePinto  and  ordered  consolidation  of  the  case  (Civil  2974- 
Phoenix)  with  Cause  No.  Civil  3062-Phoenix,  as  to  the  defend- 
ants Sabo,  Pegram  and  Landoe.  (T.R.  292;  R.T.  171)  The  sever- 
ance was  made  over  the  objection  of  DePinto.  (R.T.  166,  l69) 

We  submit  that,  if  DePinto  can  be  held  liable  for  damages  to 
United  resulting  from  the  transaction  of  October  18,  1957,  it  can 
only  be  on  the  theory  that  he  is  vicariously  liable  for  tlie  conduct 
of  Sabo,  Pegram,  Landoe,  Niesz,  et  al.,  in  causing  assets  to  be 
transferred  from  L'nited  to  American.  DePinto's  liability  (if  any) 
is  secondary  and  he  can,  therefore,  look  to  Sabo,  Pegram,  Landoe, 
et  al.,  for  indemnity  under  his  cross-claim.  Busybee  Buffet  v. 
Fenell,  82  Ariz.  192,  310  P.2d  817  (1957).  The  ruling  of  the 
trial  Court  deprived  DePinto  of  his  right  to  proceed  against  Sabo, 
Pegram  and  Landoe  upon  his  cross-claim  against  them. 

As  a  result  of  the  trial  Court's  action,  the  attorneys  for  plaintiff 
presented  evidence  to  the  jury  only  in  the  form  of  documents, 
"admitted  facts"  and  testimony  adduced  at  the  initial  trial. 
DePinto  was  deprived  of  the  opportunity  to  cross-examine  Sabo, 
Pegram  and  Landoe. 

We  respectfully  submit  that  the  trial  Court's  action  was  not 
authorized  under  the  provisions  of  Rule  21  of  the  Federal  Rules 
of  Civil  Procedure,  which  reads: 

"Misjoinder  of  parties  is  not  ground  for  dismissal  of  an 
action.  Parties  may  be  dropped  or  added  by  order  of  the 
court  on  motion  of  any  party  or  of  its  own  initiative  at  any 
stage  of  the  action  and  on  such  terms  as  are  just.  Any  claim 
against  a  party  may  be  severed  and  proceeded  with  sepa- 
rately." 
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As  pointed  out  by  Professor  Moore  (3  Moore's  Federal  Prac- 
tice 2910  521.05),  Rule  21  should  be  construed  to  authorize  a 
severance  only  where  there  has  been  a  misjoinder  of  parties.  There 
was  no  misjoinder  in  this  case. 

Aside  from  the  proper  interpretation  of  Rule  21,  it  is  obvious 
that  the  action  of  the  trial  Court  was  highly  prejudicial  to  DePinto 
and  constituted  an  abuse  of  any  discretion  which  the  trial  Court 
might  have  had.  Although  DePinto's  connection  with  the  trans- 
action of  October  18,  1957  was  remote  compared  with  that  of 
Sabo,  Pegram  and  Landoe,  he  was  placed  in  the  position  of  a 
"target"  defendant  for  the  jury  to  shoot  at.  If  the  jury  felt  that 
plaintiff  was  entitled  to  some  relief  as  a  result  of  the  October  18, 
1957  transaction,  its  power  to  grant  some  relief  could  only  be 
directed  against  DePinto.  Conclusive  evidence  of  the  prejudice  to 
DePinto  is  found  in  the  verdict  rendered  in  his  favor  at  the  initial 
trial — a  trial  which  involved  all  of  the  parties  who  were  in  any 
way  connected  with  the  transaction  of  October  18,  1957. 

9.      Denial  of  Fair  Trial.  ( Question  No.  1 0.  Specifications  of  Error 
Nos.  9&11.) 

After  reversal  of  the  second  judgment  herein,  DePinto,  upon 
motion  for  rehearing,  requested  that  this  Court  order  a  retrial 
of  the  action  before  a  District  Judge  other  than  The  Honorable 
George  H.  Boldt.  The  request  was  not  granted.  Thereafter,  and 
on  tlie  20th  day  of  November,  1964,  DePinto  filed  in  the  lower 
Court  an  Affidavit  of  Bias  or  Prejudice  pursuant  to  28  U.S.C.A. 
§  144.  (T.R.  64)  After  a  hearing,  on  December  2,  1964,  before 
Judge  Carl  A.  Muecke,  an  order  was  entered  striking  the  Affidavit. 
Judge  Boldt  then  concurred  in  the  order  of  Judge  Muecke,  strik- 
ing the  Affidavit.   (T.R.  287) 

For  the  convenience  of  the  Court,  we  have  reproduced  the 
Affidavit  in  full  in  Appendix  E  to  this  Brief.  We  respectfully 
submit  that  the  Affidavit  fully  supports  the  conclusion  stated  in 
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tlic  Affidavit,  "That  Judge  Boldt  is  not  able  to  consider  the  issues 
involved  in  this  action  with  an  open  mind.  The  reojrd  demon- 
strates the  inability  of  Judge  lioldt  to  view  the  affairs  of  United 
Security  Life  with  that  degree  of  judicial  detachment  and  objec- 
tivity which  should  govern  all   actions  of  a  triiil  Judge." 

We  submit  that  the  c(Miduct  of  Judge  Boldt  subsequent  to 
November  20,  1964  confirms  the  Affidavit.  It  cannot  be  doubted 
that  a  jurist  of  the  intellectual  caliber  of  Judge  Boldt  could  not 
have  committed  error  after  error  in  the  trial  of  this  cause  unless 
he  found  it  impossible  to  view  the  case  dispassionately  and  objec- 
tively. We  do  not,  for  one  minute,  challenge  the  bona  fides  of 
Judge  Boldt.  Unfortunately,  however,  and  at  some  time  during 
the  many,  many  months  that  this  action  has  been  pending.  Judge 
Boldt  subconsciously  assumed  the  role  of  an  advocate,  rather 
than  that  of  a  judge. 

During  the  pretrial  proceedings  incident  to  the  last  trial.  Judge 
Boldt  took  a  very  sympathetic  view  towards  the  contentions  of 
plaintiff's  attorneys  that  the  claim  against  DePinto,  et  al.,  was 
not  limited  to  the  sum  of  $314,794.19,  as  prayed  for  in  the  Doig 
Complaint  (T.R.  26)  and  the  Provident  Complaint  (T.R.  44). 
Plaintiff's  attorneys  insisted  that  they  were  entitled  to  claim 
$177,863.84,  on  account  of  matters  occurring  between  June  30, 
1956  and  October  18.  1957,  and  the  sum  of  $60,695.60,  on 
account  of  matters  occurring  subsequent  to  October  18,  1957. 
(T.R.  159-160;  R.T.  62-120,  154)  One  of  plaintiff's  attorneys 
stated: 

"So  we  have  claims,  as  I  say,  \N'ell  over  $800,000,  closer 
to  $825,000."   (R.T.  154) 

Judqe  Boldt  ruled  that  plaintiff  was  entitled  to  proceed  upon 
any  claim  that  had  ever  been  made  in  the  case,  notwithstanding, 
that  claims  in  excess  of  $314,794.19.  Iiad  been  dismissed  in  the 
original  judgment  and  dropped  from  the  Amended  Complaints. 
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(R.T.  85,  120,  156)   Plaintiff's  contentions  were  carried  into  the 
Pretrial  Order   (T.R.    159-160),  which  included  the  statement: 
"The  Court  orders  that  as  a  result  of  this  pretrial  order 
the  pleadings  pass  out  of  the  case  *  *  *" 

When  counsel  for  DePinto  refused  to  approve  the  Order  because 
it  destroyed  their  position  that  plaintiff's  claim  was  limited  to 
the  pleadings  (R.T.  122-123),  Judge  Boldt  indulged  in  the  follow- 
ing intemperate  and  unwarranted  remarks: 

"In  my  mind,  this  is  one  of  the  most  disgraceful  incidents 
that  I  have  seen  in  my  entire  period  of  practice,  and  espe- 
cially in  the  period  that  I  have  been  on  the  bench.  It  is  a  dis- 
credit to  each  one  of  you  that  any  such  thing  as  this  should 
arise  and  occur.  In  my  opinion,  you  have  misled  me  into 
believing  that  you  were  at  the  very  last  stage  of  agreeing 
upon  a  pretrial  order  that  would  be  approved  for  entry. 
Not  the  slightest  mention  has  been  made  otherwise  until 
this  moment,  and  m  my  opinion,  this  is  unworthy  of  repu- 
table counsel,  and  I  find  it  difficult  to  be  restrained  in  my 
comments  about  it. 

"I  thought  I  was  trying  to  be  as  courteous  and  decent  and 
friendly  and  considerate  to  you  people  as  I  possibly  could 
be,  and  you  have  treated  me  with  disrespect  and  discourtesy, 
and  I  resent  it  tremendously."  (R.T.  126-127) 

That  Judge  Boldt  later  apologized  for  his  remarks  (R.T.  144) 
is  beside  the  point. 

If  there  is  any  one  thing  in  the  record  which  alone  demon- 
strates the  mability  of  Judge  Boldt  to  be  fair  to  DePinto,  it  is 
the  ruling  which  he  made  depriving  DePinto  of  a  credit  on  ac- 
count of  the  $100,000  Duhame  settlement,  immediately  followed 
by  the  severance  ruling  which  left  DePinto  as  the  only  person 
upon  whom  the  jury  could  impose  liability,  should  it  believe  that 
Provident,  as  the  successor  of  United,  was  entitled  to  damages 
by  reason  of  the  conduct  of  the  Niesz  group  on  October  18,  1957. 
(R.T.  151-171;  T.R.  206) 
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DePinto's  Affidavit  of  Bias  and  Prejudice  was  filed  pursuant 
to  28  U.S.C.A.  §  Ml,  reading,  in  part,  as  follows: 

"Whenever  a  party  to  any  proceeding  in  a  district  court 
makes  and  files  a  timely  and  sufficient  affidavit  that  the  judge 
before  whom  the  matter  is  pending  has  a  personal  bias  or 
prejudice  cither  against  him  or  in  favor  of  any  adverse  party, 
such  judge  shall  proceed  no  further  therein,  but  another 
judge  shall  be  assigned  to  hear  such  proceeding." 

In  the  case  of  Berger  v.  United  States,  255  U.S.  22,  65  L.Ed. 

481,  41  S.  Ct.  230,  the  Supreme  Court  of  the  United  States  stated 

with  respect  to  the  above-quoted  statute: 

"Nor  is  it  our  function  to  approve  or  disapprove  it;  but 
we  may  say  that  its  solicitude  is  that  the  tribunals  of  the 
country  shall  not  only  be  impartial  in  the  controversies  sub- 
mitted to  them,  but  shall  give  assurance  that  they  are  im- 
partial,— free,  to  use  the  words  of  the  section,  from  any 
'bias  or  prejudice'  that  might  disturb  the  normal  course  of 
impartial  judgment.  And  to  accomplish  this  end  the  section 
withdraws  from  the  presiding  judge  a  decision  upon  the 
truth  of  the  matters  alleged.  Its  explicit  declaration  is  that 
upon  the  making  and  filing  of  the  affidavit,  the  judge  against 
whom  it  is  directed  shall  proceed  no  further  therein,  but 
another  judge  shall  be  designated  in  the  manner  prescribed 
in  §  23  to  hear  such  matter.'  " 

In  the  case  of  Re  Murchison,  249  U.S.  133,  99  L.Ed.  942,  75 
S.  Ct.  623,  the  Supreme  Court  of  the  United  States  said: 

"A  fair  trial  in  a  fair  tribunal  is  a  basic  requirement  of 
due  process.  Fairness  of  course  requires  an  absence  of  actual 
bias  in  the  trial  of  cases.  But  our  system  of  law  has  always 
endeavored  to  prevent  even  the  probability  of  unfairness." 

In  Mitchell  v.  United  States,  126  F.2d  550  (10  Cir.   1942), 
the  Court  said: 

"The  purpose  of  this  section  is  to  secure  for  all  litigants 
a  fair  and  impartial  trial  before  a  tribunal  completely  divested 
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of  any  personal  bias  or  prejudice,  either  for  or  against  any 
party  to  the  proceedings,  and  it  is  the  duty  of  all  courts  to 
scrupulously  adhere  to  this  admonition  and  to  guard  against 
any  appearance  of  personal  bias  or  prejudice  which  might 
generate  in  the  minds  of  litigants  a  well-grounded  belief 
that  the  presiding  judge  is  for  any  reason  personally  biased 
or  prejudiced  against  their  cause." 

The  order  of  Judge  Muecke  striking  the  Affidavit  of  Bias  or 
Prejudice  (which  order  was  joined  in  by  Judge  Boldt),  states 
that  the  Motion  to  Strike  was  granted,  "for  the  reasons  that  the 
said  affidavit  is  not  sufficient  in  that  the  affidavit  fails  to  show 
facts  or  reasons  to  indicate  personal  bias  or  prejudice  on  the  part 
of  The  Honorable  George  H.  Boldt  against  the  defendant,  Angus 
J.  DePinto,  and  for  the  further  reason  that  the  affidavit  is  not 
timely  *  *  *" 

Although  there  are  numerous  decisions  to  the  effect  that  an 
Affidavit  of  Bias  or  Prejudice  must  be  based  upon  something 
other  than  rulings  against  a  litigant,  in  the  case  of  Whitaker  v. 
McLean,  118  F.2d  596   (USCA  D.C.   1941),  the  Court  stated: 
"The  policy  underlying  Section  21  is  that  the  courts  of 
the  United  States  'shall  not  only  be  impartial  in  the  con- 
troversies submitted  to  them  but  shall  give  assurance  that 
they  are  impartial';  i.e.,  shall  appear  to  be  impartial.  Berger 
V.  United  States,  255  U.S.  22,  36,  41  S.Ct.  230,  234,  65  L.Ed. 
481.  A  bias  which  develops  during  the  trial  and  is  'grounded 
on  the  evidence'  has  been  held  not  to  be  widiin  the  terms 
of  Section  21.  Craven  v.  United  States,  1  Cir.,  22  F.2d  605, 
certiorari  denied  276  U.S.  627,  48  S.Ct.  321,  72  L.Ed.  739. 
Often  some  degree  of  bias  develops  inevitably  during  a  trial. 
Judges  cannot  be  forbidden  to  feel  sympatliy  or  aversion  for 
one  party  or  the  other.  Mild  expressions  of  feeling  are  as 
hard  to  avoid  as  the  feeling  itself.  But  a  right  to  be  tried 
by  a  'judge  ivho  is  reasonably  free  from  bias  is  a  part  of  the 
fundamental  right  to  a  fair  trial.  If,  before  a  case  is  over,  a 
]udges  bias  appears  to  have  become  overpowering,  we  think 
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/'/  disqualifies  him.  ll  follows  that  the  judgment  must  be 
reversed."  (F.mphasis  supplied.) 

We  submit  that,  under  the  provisions  of  28  U.S.C.A.  §  144, 
the  filing  of  the  Affidavit  of  Bias  or  Prejudice  deprived  Judge 
Jtoldt  of  all  right,  power  or  authority  to  take  any  further  action 
in  the  case.  So  far  as  DcPinto  is  concerned,  it  is  immaterial  why 
such  bias  developed  or  how  it  is  demonstrated.  He  was  entitled 
to  a  trial  before  an  impartial  judge  and,  as  confirmed  by  sub- 
sequent events,  this  he  did  not  receive.  We  suggest  that  this 
Court  should  be  no  less  sensitive  to  the  rights  of  DePinto  than 
was  the  Tenth  Ciraiit  Court  of  Appeals  with  respect  to  the  rights 
of  the  United  States,  as  disclosed  by  the  case  of  United  Slates  r. 
Ritter,  273  F.2d  30  (10  Cir.  1959).  That  action  was  instituted 
by  a  Navajo  indian  under  the  Federal  Court  Claims  Act  for  the 
purpose  of  recovering  damages  for  the  unlawful  seizure  and 
destruction  of  115  horses  and  35  burros  belonging  to  the  plain- 
tiffs. The  trial  Judge  entered  judgment  for  the  plaintiffs  in  the 
sum  of  $100,000.  The  judgment  was  reversed  by  the  Tenth  Cir- 
cuit (United  States  v.  Hatahley,  220  F.2d  666);  however  this 
decision  was  reversed  by  the  Supreme  Court  of  the  United  States 
{Hatahley  v.  United  States,  351  U.S.  173,  76  S.Ct.  745,  100  L.Ed. 
1065)  and  the  case  was  remanded  to  the  trial  Court  for  specific 
findings  as  to  damages,  l^pon  remand,  the  District  Court  took 
additional  evidence  on  the  issue  of  consequential  damages  and, 
without  an  amendment  of  the  complaint,  entered  a  judgment 
against  United  States  for  the  total  sum  of  $186,017.50.  This 
second  judgment  was  reversed  by  the  Tenth  Ciraiit  in  United 
States  V.  Hatahley.  257  F.2d  920  (10  Cir.  19'>8).  In  its  opinion, 
the  Court  said: 

"Somewhat  in  analogy  to  the  procedure  outlined  in  Cooke 
V.  United  States,  267  U.S.  517,  45  S.Ct.  390,  69  L.Ed.  767. 
and  Offutt  v.  ITnited  States,  348  U.S.  11,  75  S.Ct.  11,  99 
L.Ed.  1 1 ,  we  suggest  that  when  the  case  is  remanded  to  the 
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District  Court,  the  Judge  who  entered  the  judgment  take 
appropriate  preliminary  steps  to  the  end  that  further  pro- 
ceedings in  the  case  be  had  before  another  Judge.  See  La 
Buy  V.  Howes  Leather  Co.,  352  U.S.  249,  259,  77  S.Ct.  309, 
1  L.Ed.2d  290." 

After  the  mandate  was  received  by  the  trial  Court  and  during 
a  hearing  upon  certain  motions  made  by  the  United  States,  the 
trial  Court  took  note  of  the  suggestion  of  the  Court  of  Appeals 
that  the  case  be  heard  before  another  judge,  but  stated  for  the 
record  that  he  did  not  "intend  to  follow  that  suggestion  so  you 
can  lay  that  to  one  side."  The  United  States  then  sought  relief 
from  the  Tenth  Circuit.  The  Court  ruled: 

"In  view  of  the  whole  record  before  this  court,  we  are 
convinced  that  the  United  States  cannot  obtain  a  fair  and 
impartial  trial  before  the  presently  presiding  judge,  and  that 
the  proper  administration  of  justice  requires  that  further 
proceedings  in  the  case  be  heard  before  another  judge.  And, 
it  now  conclusively  appears  that  the  said  respondent  judge 
will  not  heed  the  court's  suggestions  that  he  take  proper 
steps  to  excuse  himself  and  reassign  the  case.  It  is  therefore 
ordered  that  further  proceedings  in  this  case  be  heard  before 
a  judge  to  be  designated  by  the  Chief  Judge  of  this  Circuit, 
pursuant  to  Section  292(b),  Title  28  U.S.C,  and  that  the 
respondent  take  no  further  action  herein."   (273  F.2d  30) 

The  Court  also  stated: 

"When  the  case  was  first  here  in  United  States  v.  Hatahley, 
10  Cir.,  220  F.2d  666,  670,  we  observed  that  it  had  been 
"tried  in  an  atmosphere  of  maximum  emotion  and  a  minimum 
of  judicial  impartiality.'  "  (273  F.2d  31) 

We  submit  that  the  record  in  this  case  shows  that,  from  the 
beginning,  it  was  "tried  in  an  atmosphere  of  maximum  emotion 
and  minimum  of  judicial  impartiality".  The  original  judgment 
entered  by  Judge  Ritter  in  the  Hatahley  case  was  $100,000,  but 
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on  remand,  he  boosted  it  to  $186,017.50.  The  original  judgment 
in  this  case  was  entered  against  DcPinto  for  the  sum  of  $314,- 
794.19.  After  the  first  remand,  Judge  Jioldt  entered  a  new  judg- 
ment against  DePinto  for  a  hke  amount,  plus  interest  from  October 
18,  1957,  which  amounted  to  over  $100,000.  After  the  second 
remand,  Judge  Roidt  took  the  position  that  the  claim  against 
DePinto  was  not  hmited  to  $314,794.19  plus  interest,  but  included 
an  additional  claim  or  claims  of  over  $177,000,  which  were  not 
found  in  the  current  complaints.  (R.T.  62-120)  When  counsel  for 
plaintiff  indicated  that  the  triable  claims  totaled  about  $825,000, 
the  Court  did  nothing  to  disabuse  him.  (R.T.  154)  And,  then, 
when  the  Duhames  agreed  to  pay  $100,000,  in  full  settlement  of 
the  claim  against  them  in  the  amount  of  $314,794.19,  Judge  Boldt 
decided  that  such  payment  would  not  reduce  pro  tanto  the  claim 
against  DePinto  for  the  identical  amount. 

There  can  be  no  doubt  that  the  Affidavit  was  timely  filed.  This 
was  done  well  in  advance  of  any  proceedings  taken  by  the  trial 
Judge  after  the  second  reversal.  In  the  case  of  LaughUn  v.  United 
States,  344  F.2d  187  (U.S.C.A.  D.C.  1965),  the  Court  recognized 
that  an  affidavit  of  bias  or  prejudice  filed  after  the  judge  had 
presided,  without  objection,  for  two  days  over  hearings  on  pre- 
trial motions,  was  not  timely.  The  Court  said,  however: 

"If  on  remand,  however,  the  case  should  be  assigned  to 

the  same  District  Judge,  the  affidavit  should  be  considered. 

If  it  is   found   to  be  legally  sufficient,   the  District  Judge 

should,   in  accordance  with  28  U.S.C.   §  144,   'proceed  no 

further'  herein." 

When  Judge  Boldt,  after  the  first  reversal,  gratuitously  advised 
the  attorneys  for  defendants  that  they  should  not  "go  shopping" 
for  another  judge,  and  that  he  intended  to  stay  with  the  case 
until  its  conclusion,  he,  at  that  early  date,  disclosed  a  mental  atti- 
tude which  compelled  him,  over  two  years  later,  to  ignore  De- 
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Pinto's  Affidavit  of  Bias  or  Prejudice.  Judge  Boldt  must  have 
felt  that,  without  his  guiding  hand,  justice  could  not  be  done 
for  United  and  its  stockholders.  The  conduct  of  an  overzealous 
advocate  can  be  ameliorated  by  the  restraints  imposed  by  a  good 
judge.  There  is  no  restraint,  however,  upon  an  overzealous  judge. 
We  are  quite  sure  that,  in  his  own  mind,  Judge  Boldt  has,  at 
all  times,  felt  that  he  could  act  with  complete  impartialit)'  in 
this  case,  not  only  as  to  DePinto,  but  as  to  every  other  party- 
litigant.  But  the  question  of  impartiality  goes  much  farther  than 
the  subjective  beliefs  of  the  judge  with  respect  thereto.  DePinto, 
as  well  as  every  other  litigant,  is  entitled  to  a  trial  before  a 
judge  who  is  not  only  impartial,  but  appears  to  be  impartial.  In 
the  case  of  Rapp  v.  Van  Duseii,  350  F.2d  806,  812  (3  Cir.,  1965) 
the  Court  of  Appeals  for  the  Third  Circuit  said: 

'Tor  the  proper  administration  of  justice  requires  of  a 
judge  not  only  actual  impartiality,  but  also  the  appearance 
of  a  detached  impartiality.  Litigants  are  entitled,  moreover, 
to  a  judge  whose  unconscious  responses  in  the  litigation 
may  be  struck  only  in  the  observing  presence  of  all  parties 
and  their  counsel." 

This  statement  was  quoted  by  the  Tenth  Circuit  in  Texaco,  Inc. 

V.  Chandler,  354  F.2d  655  (10  Cir.  1965).  And  in  Winebrenner 

V.  United  States,  147  F.2d  322  (8  Cir.  1945),  the  Eighth  Circuit 

quoted: 

"There  is  no  right  more  sacred  than  the  right  to  a  fair  trial. 
There  is  no  wrong  more  grievous  than  the  negation  of  that 
right.  An  unfair  trial  adds  a  deadly  pang  to  the  bitterness 
of  defeat." 

The  right  to  a  fair  trial,  before  an  impartial  judge,  is  implicit 
in  the  Fifth  Amendment  to  the  Constitution  of  the  United  States. 
Such  constitutional  guaranty  has  been  denied  to  DePinto. 
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CONCLUSION 

We  respectfully  submit  that  the  judgment  against  DePinto 
must  be  reversed  with  instructions  that  the  trial  Court  grant  his 
motion  for  judgment  made  pursuant  to  Rule  50(b),  Federal 
Rules  of  Civil  Procedure.  The  evidence  does  not  support  a  judg- 
ment against  DePinto  upon  either  the  issue  of  liability  or  the 
issue  of  damages.  If  this  Court  should  take  a  contrary  view,  a 
new  trial  should  be  ordered  upon  any  one  of  the  numerous 
grounds  hereinabove  discussed — a  new  trial  before  a  new  judge. 

In  any  event,  it  is  clear  that  a  judgment  against  DePinto  for 
any  amount  in  excess  of  $80,856  cannot  stand. 

Respectfully  submitted, 

Hhrbhrt  Mallamo 
Evans,  Kitchel  &  Jenckes 

r 

By    Joseph  S.  Jenckes,  Jr. 

Attorneys  for  Appellant  Angus  }. 
DePinto 

Anthony  O.  Jones  and 
Joseph  K.  Brinig 

By    Anthony  O.  Jones 

Attorneys  for  fames  P.  Donohue, 
Trustee  in  Bankruptcy  of  the 
Estate  of  Angus  /.  DePinto. 
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I  certify  that,  in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules  18  and  19  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  those  rules. 

Joseph  S.  Jenckes,  Jr. 
(Appendices  Follow) 


APPENDIX  A 

The  trial  Court  erred  in  the  admissjuii  of  evidence  over  the 
objection  of  appellant,  namely: 

(a)  Evidence: 

Life  Undewriters,  Inc.,  a  management  corporation,  was  organ- 
ized on  June  16,  1952.  DcPinto  owned  stock  in  the  company, 
for  which  he  paid  $2,000.  He  knew  that  its  purjx)se  was  to  sell 
life  insurance.  Objection:  "We  object  to  21,  if  your  Honor 
please,  on  the  ground  that  it  is  wholly  immaterial  and  irrelevant. 
It  has  to  do  with  some  company  other  than  the  one  with  which 
we  are  concerned,  and  has  nothing  to  dcj  witii  the  transaction 
involved  in  this  matter."  (R.T.  183) 

(b)  Evidence: 

On  October  1,  1952,  Life  Underwriters,  Inc.  issued  a  prospectus 
for  the  sale  of  its  stock  to  the  public  in  which  DePinto  was 
listed  as  one  of  its  directors.  For  a  period  of  approximately 
two  years,  DePinto  was  a  member  of  the  Board  of  Directors  of 
Life  Underwriters,  Inc.,  and  presumed  that  his  name  was  being 
used  as  such.  Objecl/o/i:  "Maybe  to  shorten,  if  your  Honor  please, 
I  would  object  to  (Admitted  Facts  numbered)  23,  24  and  25,  for 
the  reason  that  these  facts  could  not  have  any  possible  connection 
with  the  issue  in  this  case,  particularly,  in  view  of  the  fact  that 
we  are  concerned  only  with  the  transaction  that  took  place  on 
October  18,  1957."  (R.T.  181) 

(c)  Evidence: 

"DePinto  attended  a  meeting  of  United  directors  and  share- 
holders which  was  held  on  March  29,  1955.  DePinto  attended 
at  the  request  of  Kelly  and  he  heard  James  Burk  and  Dr.  Harry 
Gumming  at  that  meeting."  Object/on:  "To  which  we  object 
on  the  grounds  that  it  is  wholly  irrelevant  and  could  have  no 
connection  with  October  18,  1957."   (R.T.  186-187) 
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(d)  Evidence: 

Exhibit  4B.  Minutes  of  a  meeting  of  the  Board  of  Directors 
of  United  of  March  29,  1955,  which  include  the  statement  that 
numerous  stockholders  were  present  at  the  meeting  at  the  re- 
quest of  Dr.  Gumming,  and  most  of  the  discussion  was  concerned 
with  the  dissatisfaction  of  the  stockholders.  Objection:  "I  call  your 
attention  to  the  fact,  your  Honor,  that  Dr.  DePinto  was  not  a 
member  of  the  Board  of  Directors  at  that  time.  The  whole 
business  would  be  hearsay  as  far  as  he  is  concerned,  and  it 
wouldn't  prove  or  tend  to  prove  any  issue  in  this  case  involving 
the  transaction  of  October  18,  1957.  For  the  purpose  of  saving 
time  in  the  future  your  Honor,  I  think  you  can  appreciate  that 
our  objections  so  far  have  gone  to  all  of  the  antecedent  material, 
antecedent  to  October  18,  1957,  because  you  have  taken  out  of 
the  case  any  issues  with  respect  to  any  defalcations  or  mis- 
management prior  to  October  18,  1957.  So  that  this  really  has 
nothing  to  do  with  this  case.  *  *  *  Our  objections  would  go 
to  the  fact  that  this  is,  so  far  as  Dr.  DePinto  is  concerned,  pure 
hearsay."  (R.T.  187-191) 

(e)  Evidence: 

DePinto  attended  a  meeting  of  the  Board  of  Directors  of 
United  Security  Life  in  1955,  at  which  Dr.  Harry  Cummings 
appeared.  Dr.  Gumming  complained  about  the  management  of 
United.  The  meeting  was  called  by  Kelly  to  hear  the  complaints 
of  one  James  Burk,  to  the  effect  that  the  company  was  not  being 
administered  properly.  Objection:  "The  Gourt:  Any  objection  to 
this.-*  Mr.  Jenckes:  Yes,  this  has  nothing  to  do  with  this  lawsuit. 
We  are  concerned  with  the  transaction  that  took  place  on  October 
18,  1957  also  a  transaction  involving  United  Security  Life.  A 
lot  of  this  has  to  do  with  another  company."  (R.T.  194-197) 
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(f)  Evidence: 

Exhibit  4G.  Minutes  of  a  meeting  of  the  Board  of  Directors 
of  United  held  on  November  13,  19'J5,  at  which  it  is  stated, 
among  other  things,  that  it  was  agreed  by  the  Directors  that  a 
report  of  the  stockholders  meeting  and  the  progress  of  the  com- 
pany should  be  sent  out  to  ail  stockholders  at  an  early  date,  such 
suggestion  having  been  made  by  Dr.  DcPinto.  Finding  of  Fact 
No.  "sy  "Neither  DePinto  nor  Duhame  attended  the  said  Novem- 
ber 15,  1955  meeting  of  United's  Board  of  Directors."  Ohject'tou: 
"Mr.  Jenckes:  Same  objection.  The  Court:  Overruled.  Mr.  Kohn: 
I  have  no  objection  if  counsel  wants  a  continuing  objection.  The 
Court:  A  standing  objection  on  the  same  grounds  to  any  portion 
of  the  Admitted  Facts  read  in  each  instance.  Satisfactory  .■'  Mr. 
Jenckes:  It  occurred  to  me  I  would  anticipate  if  an  objec  *  *  * 
The  Court:  I  will  read  just  ahead  of  the  reading  that  is  made, 
and  in  each  instance  you  will  be  deemed  to  have  made  an  objec- 
tion on  the  same  grounds  previously  stated,  and  if  I  do  not  speak 
or  in  any  rule,  you  will  understand  that  your  objection  is  over- 
ruled, exception  allowed.  Mr.  Jenckes:  Very  well,  your  Honor." 
*  *  *  "We  object  on  the  grounds  that  it  is  wholly  immaterial 
and  irrelevant  and  has  nothing  to  do  with  the  transaction  of 
October  18,  1957."   (R.T.   199-202) 

(g)  Evidence: 

Exhibit  5F,  being  the  minutes  of  a  meeting  of  the  Board  of 
Directors  of  United  held  on  February  19,  1957,  which  state  that 
Dr.  Angus  DePinto  was  present  in  person.  Admitted  Fact  No. 
87  says:  "Neither  DePinto  nor  Duhame  attended  a  February  19, 
1957  meeting  of  United's  Board  of  Directors."  Objection:  (See 
continuing  objection  R.T.  199.)  "The  same  objection,  if  your 
Honor  please."   (R.T.  203) 
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(h)   Evidence: 

The  minutes  of  United's  Board  of  Directors  state  that  a  meet- 
ing of  United's  directors  was  held  on  June  22,  1956.  Neither 
DePinto  nor  Duhame  attended  the  said  June  22,  1956  meeting 
of  United's  Board  of  Directors.  Objection:  (See  continuing  objec- 
tion R.T.  199-200.)    (R.T.  205) 

(i)   Evidence: 

On  July  18,  1956,  at  a  special  meeting  of  United's  Board  of 
Directors,  Kelly  resigned  as  president  and  a  director  of  United. 
DePinto  signed  a  Waiver  of  Notice  of  said  meeting.  DePinto 
did  not  read  the  minutes  of  the  July  18,  1956  meeting  and  did 
not  know  that  Kelly  had  resigned  as  president  and  director  of 
United.  DePinto  remained  unaware  of  Kelly's  resignation  as  pres- 
ident up  to  and  including  October  18,  1957.  Objection:  (See  con- 
tinuing objection  R.T.  199-200)  (R.T.  206) 

(j)  Evidence: 

DePinto  thought  Kelly  was  president  of  United  up  to  October 
18,  1957.  During  his  tenure  as  a  director  of  United,  DePinto 
never  made  a  telephone  call  to  United's  office  to  obtain  informa- 
tion concerning  United's  financial  condition.  DePinto,  during  his 
tenure  as  a  director  of  United,  did  not  examine  the  report  of  the 
Director  of  Insurance  prepared  for  United  for  the  year  ending 
in  June,  1956.  DePinto,  during  his  tenure  as  director  of  United, 
never  called  at  United's  offices.  It  was  DePinto's  impression  that 
United  earned  a  profit  for  the  year  1955,  whereas  it  actually  sus- 
tained a  loss.  DePinto  did  not  know  whether  United  earned  a 
profit  or  not  in  the  year  1956.  DePinto  did  not  know  who  were 
the  officers  of  United  from  July  18,  1956  to  October  18,  1957. 
DePinto  never  wrote  a  letter  or  sent  a  notice  of  any  kind  to  the 
shareholders  of  United  that  he  did  not  intend  to  actively  par- 
ticipate as  a  director  of  United.  Objection:  (See  continuing  objec- 
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tion  R.T.  199-200)  Also  see  page  207:  "Mr.  Jenckes:  As  I  under- 
stand it,  our  same  objection  goes  to  all  of  this?  The  Court:  Yes 
it  does."   (R.T.  208-209) 

(k)   Evidence: 

Exhibit  83,  Kelly's  federal  income  tax  return  for  the  year  1957, 
showing  that  Kelly  valued  and  paid  income  tax  on  assets  trans- 
ferred to  him  at  the  full  value  to  him  of  $308,000.  Objection: 
"That  would  be  completely  and  wholly  inadmissible.  It  would 
be  wholly  hearsay,  as  far  as  Dr.  DePinto  is  concerned."  (R.T. 
224)  "Same  objection."  (R.T.  329) 

(I)   Evidence: 

Exhibit  16,  constituting  page  61  of  a  report  prepared  by  Mr. 
Guy  L.  Hammett,  Senior  Examiner  for  the  hisurance  Department 
of  Arizona.  Page  61  appears  to  be  a  summary  of  operations  of 
United  for  the  year  ending  December  31,  1957.  Objectiou:  "First 
of  all  Exhibit  No.  16  purports  to  show  certain  things  with  respect 
of  assets  and  liabilities  and  surplus  etc.  of  United  Security  Life 
as  of  December  31,  1957.  It  is  quite  obvious,  your  Honor,  there 
could  have  been  many,  many  changes  that  could  have  occurred 
in  the  assets  or  liabilities  of  that  company  between  October  18, 
1957  and  the  end  of  the  year,  for  which  Dr.  DePinto,  of  course, 
would  not  be  responsible  for  in  any  way,  shape  or  form.  So  that 
first  of  all,  the  evidence  would  be  completely  immaterial  and 
irrelevant.  It  wouldn't  help  out  in  this  case.  It  would  not  prove 
or  disprove  any  material  issue.  *  *  *  Thus,  this  Circuit  and  most 
of  the  other  Circuits  would — which  have  passed  on  the  question, 
have  held  that  the  facts  stated  in  the  document  must  have  been 
within  the  personal  knowledge  and  observation  of  the  recording 
official  or  his  sulwrdinates,  and  that  reports  based  upon  general 
investigations  and  upon  information  gleaned  second-hand  from 
random  sources  must  be  excluded."  Citing  Olender  v.  United 
States,  210  F.2d  795  (9th  Cir.  1954).  (R.T.  239-249,  264) 
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(m)   Evidence: 

At  the  dose  of  business  on  October  17,  1957,  there  was  a 
deficit  in  the  capital  stock  and  surplus  of  United.  The  financial 
statement  of  United  for  the  period  ending  December  31,  1957, 
shows  a  deficit  in  surplus  in  the  amount  of  $352,844.56.  Objec- 
tion: "To  which  we  object  on  the  grounds,  if  your  Honor  please, 
that  this  report  was  made  in  conjunction  with  other  people  and 
was  made  after  discussing  these  matters  with  the  individuals  and 
is  not  necessarily  a  report  or  opinion  predicated  upon  anything 
other  than  hearsay  testimony.  Furthermore,  the  record  discloses 
that  he  didn't  make  a  report  as  of  October  of  1957.  All  of  his 
conclusions  were  with  respect  to  December  31,  1957  and  for 
that  reason  we  object  to  that  testimony."  (R.T.  262-263) 

(n)  Evidence: 

In  addition  to  his  medical  practice,  Dr.  DePinto  has  substantial 
investments.  Objection:  "This  is  immaterial.  *  *  *  Well,  if  your 
Honor  please,  we  reiterate  it  is  wholly  immaterial  and  irrelevant 
to  any  issue  in  this  case."  (R.T.  506-507) 

(o)   Evidence: 

For  two  years.  Dr.  DePinto  let  things  run  the  same  way — the 
signing  of  minutes  of  a  meeting  which  said  you  were  there  when 
you  never  were  there.  Objection:  This  is  highly  immaterial  and 
irrelevant.  (R.T.  511-512) 
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APPENDIX  B 

The  trial  Court  erred  in  rejecting  evidence  offered  by  appellant, 
namely: 

(a)   Evidence: 

Kelly  was  introduced  to  Ballantync  and  Nicsz  by  Croydon  some 
30  days  prior  to  October  18,  1957.  They  presented  to  Kelly  a 
program  for  the  purchase  of  his  stock  and  he  agreed  if  the  plan 
were  feasible  and  acceptable  to  the  Insurance  Commissioner  and 
Sureties  Commissioner,  they  could  probably  get  together.  Kelly 
was  told  that  a  man  from  Montana  intended  to  invest  a  substan- 
tial sum  of  money  in  the  transaction.  This  was  Dr.  Sabo.  Ohjec- 
lioii:  "If  your  Honor  please,  to  the  balance  we  object.  I  think 
your  Honor  has  ruled  on  that  objection.  I  think  that  testimony 
all  becomes  abortive.  It  is  completely  immaterial."  (O.T.  442- 
443;  R.T.  294-295) 

(b)  Evidence: 

A  man  by  the  name  of  Tompane  was  going  to  arrange  for 
approximately  $500,000  worth  of  mortgages  to  be  assigned  over 
to  American,  which  would  put  about  a  c]uarter  of  a  million  dollars 
in  additional  surplus  in  United.  Objection:  "The  same  subjects 
your  Honor  ruled  on."  (O.T.  474;  R.T.  302) 

(c)  Evidence: 

Kelly  knew  Croydon  and  Niesz  and  that,  although  they  weren't 
wealthy,  they  were  responsible  financially.  (O.T.  475;  R.T.  303- 
304) 

(d)  Evidence: 

Mr.  Earl  Glenn,  former  Securities  Commissioner  of  the  State 
of  Arizona,  looked  over  the  agreements  before  they  were  signed. 
"He  passed  it  as  being  regular."  "The  Court:  That  is  the  end 
there."  (O.T.  482;  R.T.  308) 
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(e)  Evidence: 

According  to  Kelly,  the  details  of  the  transaction  (consummated 
on  October  18,  1957)  were  checked  with  the  Director  of  Securi- 
ties and  the  Insurance  Department  of  the  State  of  Arizona.  Niesz 
and  Tompane  went  to  the  Director  of  Securities  and  Croydon  and 
Heineman  went  to  the  Insurance  Department.  Objection:  "The 
rest  IS  objected  to."  (O.T.  434;  R.T.  310) 

(f)  Evidence: 

Kelly  was  told  that  there  was  a  large  investor  in  American  and 
that  he  was  putting  more  money  into  it.  Objection:  "The  next  is 
objected  to,  Sir."  (O.T.  485;  R.T.  311) 

(g)  Evidence: 

At  one  time,  Croydon  and  Heineman  had  Kelly's  shares  of  stock 
sold  to  other  parties  at  a  figure  of  about  $440,000.  An  insurance 
company  that  has  $27,000,000  worth  of  policies  outstanding  has 
value  to  the  corporation  in  excess  of  the  actual  admitted  assets 
contained  on  the  balance  sheet.  The  amount  of  insurance  out- 
standing would  be  a  basic  consideration  in  determining  the  sales 
price  of  insurance  company  stock.  Objection:  "That  is  objected  to, 
completely  immaterial,  and  there  was  no  sale."  (O.T.  498;  R.T. 
316-317) 

(h)   Evidence: 

After  Croydon  and  Heineman  visited  the  Insurance  Commis- 
sioner, Kelly  called  him  and  v/as  told  that  the  plan  as  presented 
would  be  approved.  Objection:  "That  is  objected  to."  (O.T.  517; 
R.T.  321) 

(i)   Evidence: 

During  the  week,  including  October  18,  1957,  the  plans  were 
formulated  and  checked  and  they  went  out  to  the  Insurance  Com- 
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inissioiicr  and   the  Securities  Director.  Objection:  "The  next  is 
objected  to."  (O.T.  5,M;  R.T.  322) 

(j)   Evidence: 

During  the  meetings  of  the  week  of  October,  1957,  which  were 
attended  by  Goss,  Heineman,  Croydon,  Neisz,  Ballantyne  and 
Kelly,  et  al.,  Kelly  was  told  that  mortgages  would  be  forthcoming 
to  American.  Kelly  was  told  by  Niesz,  Ballantyne,  Heineman  and 
Croydon  that  the  mortgages  would  be  coming  through  Mr.  Tom- 
pane  of  Phoenix  Title  &  Trust  Company  and  that  he  was  getting 
them  from  people  who  had  mortgages  in  trust  with  Phoenix  Title. 
Objection:  "The  next  is  objected  to,  Sir."  (O.T.  532-333;  R.T. 
323) 

(k)   Evidence: 

On  October  18,  1957,  United  had  some  $27,000,000  of  insur- 
ance in  force,  of  all  kinds  of  policies;  life,  annuity,  life  insurance, 
and  certain  types  of  life  insurance.  Objection:  "Objected  to,  that 
is  the  same  subject  to  which  your  Honor  sustained  an  objection 
just  a  while  ago."  (O.T.  553-555;  R.T.  324) 

(I)   Evidence: 

Based  upon  his  actuarial  experience,  Croydon  made  an  estimate 
of  the  value  of  Kelly's  stock  in  United.  Based  upon  such  valua- 
tion, he  fixed  an  asking  price  for  Kelly's  stock  somewhere  in  the 
range  of  $600,000.  Croydon's  valuation  was  around  $450,000. 
This  was  in  June  of  1957.  In  negotiating  with  another  company, 
a  sales  price  of  $405,000  for  Kelly's  stock  was  agreed  upon. 
Objection:  "This  testimony  is  immaterial."  (O.T.  927-930;  R.T. 
334,  337) 

(m)   Evidence: 

Exhibit  101.  A  telegram  from  Croydon  to  Landoe,  dated  Octo- 
ber 14,  1957,  and  reading: 
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"PRB032  LB243  (40) 

"L  PFC  3  "50  LONG  PD  =  PHOr.NIX  ARIZ  14  330  PMM=- 
"HJALMER  LANDOE.  ATTY-  19^7  OCT  14  PM  3  56 
"BOZEMAN  MONT: 
"WE  SELL  349,000  ASIC  STOCK  TO  UNITED  FOR 
CASH  BOND  ETC  \X^E  USE  THIS  MONEY  PLUS  51,000 
TO  PURCHASE  40  PERCENT  OF  UNITED  STOCK. 
UNITED  EXCHANGES  349,000  ASIC  STOCK  FOR 
MORTGAGES  WHICH  ARE  ADMITTED  ASSETS 
WITH  AN  OPTION  TO  RE  BUY  STOCK  ON  A 
YEARLY  BASIS  USING  MORTGAGE  INCOME  MORT- 
GAGE HOLDER  WILL  GAIN  2  PERCENT  PLUS  PRES- 
ENT INTEREST  ON  MORTGAGES  IN  FORM  OF 
CAPITAL  GAIN  DUE  TO  OUR  REPURCHASING 
STOCK  AT  INCREASED  PRICE  TO  COVERM  THIS. 
STATEWIDE  BUYS  PROFITS  FROM  ANNUITIES 
FROM  UNITED  FOR  300,000  PAYABLE  AT  RATE 
15,000  PER  YEAR.  MINIMUM  PROFIT  ON  ANNUI- 
TIES 12,000  PER  YEAR  MAXIMUM  55,000  PER  YEAR 
FOR  28  YEARS.  ASIC  GUARANTEES  PAYMENT  BY 
STATEWIDE  BY  SELLING  300,000  STOCK  FOR  300,000 
MORTGAGES  WITH  SAME  OPTION  TO  REPUR- 
CHASE. UNITED  WILL  YIELD  PROFITS  OF  75,000 
PER  ANNUM  BASED  ON  PRESENT  INFORCE.  WE 
WILL  REACTIVATE  SALES  FORCE  AND  SELL  SPE- 
CIAL POLICY  ON  WHICH  WE  CAN  SHOW  A  FIRST 
YEAR  GAIN.  UNITED  HAS  6.6  MILLION  INSURANCE 
PLUS  18.5  MILLION  ANNUITIES.  BEFORE  THE  YEAR 
IS  OUT  WE  WILL  TRADE  ANOTHER  25,000  ASIC 
STOCK  TO  UNITED  FOR  CASH  AND  USE  THIS  CASH 
TO  BUY  TREASURY  STOCK  AT  1.00  PER  SHARE  TO 
INCREASE  ASIC  HOLDING  OF  UNITED  STOCK  AT 
51  PERCENT.  AS  ASIC  STOCK  IS  REDEEMED  FROM 
MORTGAGE  HOLDERS  WE  WILL  CONTINUE  TO 
EXCHANGE  IT  FOR  OTHER  MORTGAGES.  AT  END 
OF  FIVE  YEARS  WE  WILL  HAVE  OPTION  TO  RE- 
DEEM ALL  OUTSTANDING  STOCK  BY  EXCHANG- 
ING  SAME    MORTGAGES   REDUCED    BECAUSE   BY 


Appendix  11 

THrN  ASIC  STOCK  WILL  BE  ADMITTF.D  ASSET  FOR 
UNHTD.  THIS  (ilVES  US  A  FULL  LEGAL  RESERVE 
COMPANY  WITH  ]()0,()()0.  CAPITAL  AND  330,000. 
SURPLUS  WHICH  SURPLUS  MAY  BE  USED  TO  ACTI- 
VATE ALL  OUR  OTHER  LEGAL  RESERVE  COMPA- 
NIES OR  TO  PURCHASE  OTHER  MANAGEMENT 
CONTRACTS  OR  COMPANIES  INCLUDING  BOTH 
LARGE  ONES  SPOKE  OF  PREVIOUSLY.  HOW  SOON 
CAN  WE  EXPECT  PEG.  BEST  REGARDS = 

R  B  CROYDON-" 

Objection:  "Object  to  its  materiality."  (R.T.  344) 

(n)   Evidence: 

On  September  12  and  13,  1957,  Croydon  and  Heineman  met 
with  representatives  of  The  Insurance  Corporation  of  America  in 
Cincinnati.  The  Insurance  Corporation  proposed  to  buy  Kelly's 
stock  in  United.  The  mechanics  were  that  United  would  purchase 
from  Insurance  Corp.  $308,000  worth  of  stock  of  Michigan  Secu- 
rities to  be  paid  for  by  $308,000  of  assets  involved  in  this  case. 
Kelly  was  to  receive  $405,000,  as  the  purchase  price  of  his  stock 
in  United.  InsuranceCorp.  withdrew  from  the  transaction. 
Croydon  then  suggested  to  Niesz  that  they  acquire  Kelly's  stock. 
Croydon  discussed  the  matter  with  Mr.  Bushnell  and  was  advised 
that  Croydon's  proposal  to  have  American  buy  the  Kelly  stock 
could  not  be  done.  Niesz  suggested  to  Croydon  that  they  confer 
with  Mr.  Tompane  for  the  purpose  of  determining  whether 
assets  could  be  made  available  to  American  or  United.  Heineman 
and  Croydon  discussed  the  matter  with  Tompane  and  were  advised 
that  $1,000,000  worth  of  mortgages  could  be  obtained.  It  was 
agreed  that  $650,000  worth  of  mortgages  would  be  sufficient  to 
do  the  job.  Mr.  Toll,  the  Securities  Commissioner,  advised  that  a 
prospectus  would  not  be  required  for  United  to  buy  the  stock  of 
American  or  for  the  acquisition  of  mortgages  through  Mr.  Tom- 
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pane.  These  transactions  would  be  exempt  under  the  Securities 
Act.  On  October  18,  1957,  Croydon  thought  that  mortgages  had 
been  made  available  through  Mr.  Tompane.  Among  the  assets 
transferred  to  American  by  United  Finance  Company  in  the  amount 
of  $86,000  which  Croydon  did  not  believe  would  qualify  as  an 
admitted  asset.  The  status  of  the  McKinley  mortgage  in  the 
amount  of  $33,424.12  was  doubtful.  The  transaction  disclosed 
by  plaintiff's  Exhibit  5H  included  the  purchase  by  Statewide  Ben- 
efit of  United's  future  income  from  annuity  contracts  for  a  pur- 
chase price  of  $300,000.  At  the  time  of  the  transfer  of  the  Amer- 
ican stock  to  United,  the  American  stock  had  value.  Object}o>2: 
"The  next  questions  are  hearsay  and  are  actually  contrary  to  fact. 
They  are  hearsay."  (O.T.  958-974;  R.T.  355-362) 

(o)   Evidence: 

Kelly  had  approximately  40%  of  the  stock  in  United  which 
had  a  value  in  the  neighborhood  of  $450,000.  The  remaining 
60%  of  the  stock  had  a  value  of  $1,120,500.  If  $308,000  in 
assets  were  removed  from  the  company,  it  would  not  follow  that 
the  stock  in  the  company,  100%  of  the  stock,  was  valueless.  This 
would  be  true,  even  though,  under  the  technical  insurance  law, 
the  company  might  be  referred  to  as  "impaired".  (O.T.  1012- 
1013;  R.T.  376) 

(p)   Evidence: 

When  Croydon  went  to  the  meeting  in  the  office  of  Jennings, 
Strouss,  Salmon  &  Trask  on  October  18,  1957,  he  believed  that 
American  had  the  mortgages — that  they  were  committed,  were 
available  and  that  it  was  a  matter  of  mechanics  for  a  physical 
transfer.  Croydon's  belief  in  this  respect  was  based  on  his  conver- 
sation with  Mr.  Niesz  and  Mr.  Tompane.  Mr.  Niesz  had  con- 
ferred with  Mr.  Goss,  who  was  to  take  care  of  the  mechanics. 
(O.T.  1019-1020;  R.T.  377) 
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(q)   Evidence: 

All  impaired  insurance  company  can  have  marketable  value. 
A  company  wIkj  operates  at  a  loss  can  be  sold  for  money.  A  com- 
pany can  have  $6,000,000  worth  of  business  that  people  will  pay 
for.  You  have  $18,000,000  of  annuities  which  have  very  real 
value.  It  is  possible  that  the  value  of  the  stock  of  the  insurance 
company  would  be  greatly  in  excess  of  the  capital  and  surplus. 
(O.T.   1023-1025;  R.T.  379) 

(r)   Evidence: 

Within  a  week  before  the  deal  was  consummated,  Niesz  had 
a  conference  with  Kelly,  Croydon,  Heineman  and  Dunn.  The 
meeting  was  about  October  14.  After  the  meeting,  Niesz  and 
Croydon  went  down  to  see  Mr.  Tompane  at  Phoenix  Title  & 
Trust  Co.,  to  see  whether  or  not  the  assets  were  available  imme- 
diately on  the  mortgage  trade-out  deals.  On  numerous  occasions, 
Tompane  had  told  Niesz  about  the  mortgages  that  would  be  avail- 
able on  a  stock  trade-out  with  an  organization  or  vehicle  of  this 
type.  So,  when  the  situation  arose,  Niesz  went  directly  down  to 
see  Mr.  Tompane.  Croydon  explained  to  Tompane  about  the 
amount  of  assets  and  financing  that  would  be  possible  to  take 
over  United  and  Tompane  agreed  that  it  would  be  a  very  lucra- 
tive situation,  that  he  was  willing  to  cooperate  and  would  fur- 
nish the  assets.  Objection:  "So  that  I  think  this  is  completely  im- 
material. It  is  no  defense  to  them.  It  is  simply  dragged  before  the 
jury  as  an  extraneous,  irrelevant  matter,  a  matter  which  your 
Honor  has  ruled  on  again  and  again  *  *  *."  (O.T.  600-602; 
R.T.  484-487) 

(s)   Evidence: 

Through  the  transaction  of  forming  American  and  acquiring 
United  stock,  Niesz  was  guided,  in  part,  by  some  attorney's  advice. 
Harry  Goss  was  Niesz'  personal  attorney.  Heineman  represented 
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American.  Both  Goss  and  Heineman  knew  that  assets  were  to  be 
taken  out  of  United  and  paid  over  to  Kelly.  Goss  and  Heineman 
told  Niesz  that  the  transaction  was  illegal,  but  with  the  under- 
standing of  the  plan  of  mortgages  which  had  been  discussed  with 
the  Securities  Division  and  the  Insurance  Department,  they  thought 
it  was  proper.  To  satisfy  himself  that  the  mortgages  were  avail- 
able, Niesz  had  endless  meetings  with  Mr.  Tompane,  who  as- 
sured Niesz  that  they  should  go  ahead  with  the  deal  and  he  would 
have  the  mortgages.  Niesz  expected  to  get  the  mortgages  imme- 
diately after  the  transaction.  Tompane  told  Niesz  and  Croydon 
to  go  ahead  with  the  deal  and  he  would  supply  the  mortgages. 
Agreements  were  signed  in  the  office  of  Jennings,  Strouss,  Salmon 
&  Trask  on  October  18,  1937.  By  3:00  P.M.  on  that  day,  assets 
were  delivered  to  Mr.  Kelly.  The  following  Monday  morning, 
Niesz  went  to  see  Tompane.  Niesz  then  found  out  that  Tompane 
had  only  prospective  mortgage  holders,  it  wasn't  a  reality.  He 
didn't  have  them.  He  hoped  to  get  them.  Tompane  had  prospects 
lined  up  that  he  had  talked  to  by  phone  or  was  going  to  talk  to, 
but  at  the  moment,  he  didn't  have  one  red  nickel  of  them.  (O.T. 
659-663;  R.T.  488) 

(t)   Evidence:  ■ 

Niesz  is  46  years  old  and  has  lived  in  Arizona  13  years.  He 
came  to  Arizona  from  Ohio.  He  has  been  in  the  life  insurance 
business  in  Ohio  and  Arizona.  Niesz  organized  the  American 
Security  Insurance  Company  in  1954,  a  benefit  company.  Mr. 
Harry  Goss  represented  Niesz,  as  his  attorney,  at  the  time  Ameri- 
can Security  Insurance  Company  was  organized.  He  retained  Mr. 
Croydon  as  actuary  in  1957.  In  February  of  1937,  Ballantyne : 
became  associated  with  Niesz,  in  the  management  of  American  i 
Security  Insurance  Co.  In  the  middle  of  October,  1937,  Croydon 
told  Niesz  that  Kelly  wanted  to  sell  his  stock  in  United.  Niesz, 
Croydon  and  Ballantyne  had  been  giving  thought  to  setting  up 
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u  management  company  a  considerable  time  before  Niesz  knew 
Kelly's  stock  was  for  sale.  The  price  which  Kelly  was  asking  for 
liis  stock  in  United,  approximately  y//f ,  did  not  appear  to  be 
out  of  line  to  Nicsz.  No  one  at  the  meetings  held  during  the 
week  of  October  18,  1957,  ever  expressed  to  Niesz  the  idea  that 
the  purchase  price  of  the  Kelly  stock  would  be  paid  for  some 
other  way  than  out  of  the  assets  of  United.  It  all  hinged  on  the 
plan  of  the  mortgages  all  the  way  through.  Heineman,  represent- 
ing United  and  American,  prepared  the  minutes  of  the  meetings 
held  on  October  17  and  18,  1957.  On  October  18,  1957,  Niesz, 
Croydon,  Ballantyne  and  Heineman  knew  that  the  mortgages 
were  not  yet  finally  committed.  (O.T.  710-717;  R.T.  488) 

(u)   Evidence: 

Dr.  Sabo  put  $115,000  into  American;  $52,000  on  October  18, 
1957,  $23,000  on  October  28,  1957,  and  approximately  $40,000, 
which  was  used  to  purchase  the  Statewide  Benefit  Insurance  Com- 
pany. Objection:  "This  is  objected  to.  Sir.  This  is  part  and  parcel 
of  the  same  testimony  which  has  been  excluded,  and  this  is  in 
no  way  material."  (O.T.  7.36-738;  R.T.  542) 

(v)   Evidence: 

Dr.  Francis  I.  Sabo  invested  approximately  $115,000  in  Ameri- 
can. Croydon,  Pegram,  Niesz,  Ballantyne  and  Sabo  did  not  intend 
to  loot  United  of  its  liquid  assets  in  order  to  pay  Kelly  for  his 
stock.  Objection:  "If  your  Honor  please,  I  think  we  have  objected 
to  this  testimony  for  several  grounds  *  *  *  Getting  down  to  the 
$in,000,  we  claim  this  is  not  material  because  the  $115,000  was 
not  there  at  the  time  of  this  transaction."  (O.T.  832,  856,  869; 
R.T.  356,  489-492) 

(w)   Evidence: 

Niesz  and  Ballantyne  discussed  with  P.ugene  Tompane  the 
possibility  of  acquiring  the  United  stock.  They  wanted  to  know 
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whether  or  not  Phoenix  Title  &  Trust  Co.  would  be  willing  to 
act  as  trustee  in  holding  bonds  or  mortgages  which  would  be 
considered  as  admitted  assets,  acceptable  to  the  Insurance  De- 
partment. Tompane  advised  Niesz  and  Ballantyne  that  Phoenix 
Title  would  be  willing  to  act  as  trustee.  A  number  of  life  insur- 
ance companies  in  the  state  previously  had  had  a  part  of  their 
financing  obtained  by  way  of  certificates  of  contribution,  gener- 
ally in  the  form  of  cash  or  negotiable  securities.  The  program 
discussed  by  Niesz  and  Ballantyne  involved  certificates  of  con- 
tribution. Niesz  and  Ballantyne  asked  Tompane  whether  or  not 
mortgages  or  other  securities  could  be  made  available  from  any 
source.  Tompane  told  them  that  he  knew  of  one  man  in  particu- 
lar who  sought  a  higher  yield  on  mortgages  held  by  him.  Tom- 
pane discussed  the  matter  with  the  mortgageholder  over  the  tele- 
phone. He  advised  that  he  would  be  interested  in  a  proposition 
if  it  was  acceptable  to  his  attorney.  This  information  was  con- 
veyed by  Tompane  to  Niesz  and  Ballantyne.  Tompane  accompa- 
nied Niesz  and  Ballantyne  to  see  Mr.  Toll,  the  Director  of  Secu- 
rities of  the  Arizona  Corporation  Commission.  It  was  Tompane's 
recollection  that  Toll  advised  him  that  it  would  not  be  necessary 
to  "register  this  as  a  security".  Tompane  discussed  the  matter 
with  Mr.  Bushnell  over  the  telephone  "to  verify  certain  of  the 
statements  that  had  to  be  acceptable  to  the  Commissioner,  etc." 
He  was  advised  "that  it  could  be  worked  out."  Subsequent  to 
October  18,  19''7,  Tompane  had  a  conference  with  representa- 
tives of  American  with  respect  to  the  requirements  with  respect 
to  a  trust  document.  The  person  who  Tompane  had  in  mind  held 
a  mortgage  of  $175,000.  Tompane  called  him  around  the  end 
of  the  year  and  found  that  he  had  died  a  few  days  prior  thereto. 
Objection:  "I  think  that  would  be  objected  to  because  it  is  imma- 
terial. *  *  *  That  is  objected  to.  *  *  *  That  is  objected  to  as 
hearsay.  *  *  *  I  take  it  I  have  an  objection  to  this.-'"  (R.T. 
393-408) 
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(x)   Evidence: 

"It  is  uur  oiler  to  prove  by  tlic  witness,  Richard  Johnson,  that 
lie  knew  Mr.  Croydon  in  the  summer  in  1957;  that  he  knew  his 
reputation  for  ability  and  integrity  as  an  insurance  man  and  an 
actuary,  and  that  he  had  an  excellent  reputation  in  that  respect." 
Object/on:  "That  is  objected  to."   (R.T.   169) 

(y)   Evidence: 

Prior  to  October  18,  1957,  Niesx  and  Ballantyne  each  had  an 
excellent  reputation  for  ability  and  integrity  in  the  insurance 
business.  Objection:  "Objection,  Sir."   (R.T.  477-478) 

(z)   Evidence: 

In  the  summer  of  1957,  Dr.  Sabo  had  an  excellent  reputation 
for  professional  ability  and  integrity.  Pegram  had  an  excellent 
reputation  for  business  ability  and  integrity,  hi  the  summer  of 
1957,  Landoe  had  an  excellent  reputation  for  professional  ability 
and  integrity.  Ob'jeclioii:  "Objection."   (R.T.  "iiyilA) 

(aa)   Evidence: 

At  the  time  of  the  merger  of  United  with  Provident  in  1959, 
it  was  necessary  to  increase  the  surplus  or  reserves  of  Provident. 
Provident  did  not  have  sufficient  reserves  to  take  over  the  busi- 
ness in  force  of  United  and  it  necessitated  Provident  finding  ways 
and  means  to  acquire  additional  assets  to  effect  the  merger.  Provi- 
dent found  persons  who  were  willing  to  assign  to  it  certain  assets 
in  the  form  of  first  mortgages  in  consideration  of  certificates  of 
contribution  and  the  payment  of  certain  interest  on  assets  which 
were  acquired.  This  would  be  considered  a  form  of  loan.  Provi- 
dent issued  certificates  of  contribution  containing  certain  obliga- 
tions to  pay  interest,  etc.  Defendants'  Exhibit  F  (a  form  of  certifi- 
cate of  contribution)  is  a  form  that  is  supplied  by  the  Insurance 
Director's  Office,  Mr.  Bushnell's  office.  Exhibit  E  is  the  trust  agree- 
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ment  that  was  entered  into  between  Provident,  Mrs.  Koozer  and 
Phoenix  Title  &  Trust  Co.  Exhibit  F  discloses  a  contribution  of 
$10,400  in  the  form  of  a  first  mortgage  on  real  estate.  Exhibit  E 
and  Exhibit  F  "go  together  as  a  bundle."  Mr.  Bushnell  approved 
the  merger.  Thereafter,  Provident  carried  on  its  books  as  an  asset 
and  part  of  its  surplus  the  mortgages  which  were  covered  by  the 
certificate  of  contribution.  A  year  or  two  after  the  merger,  Provi- 
dent secured  additional  mortgages  by  way  of  certificates  of  con- 
tribution. The  mortgages  are  carried  on  the  books  of  Provident  as 
an  asset.  Objection:  "Objection  to  this  question,  and  to  this  entire 
line.  *  *  *  I  move  to  strike  his  testimony.  Sir,  as  immaterial." 
(R.T.  527-337) 

(bb)   Evidence: 

Dr.  Sabo  invested  $115,000  in  American.  (O.T.  1094-1095; 
R.T.  543) 

(cc)   Evidence: 

Hammet's  evaluation  of  38,000  shares  of  United  stock  at  zero 
had  nothing  to  do  with  the  going  price  of  the  stock.  Hammet  did 
not  inquire  into  any  recent  sales  of  stock  in  United  as  to  what 
had  been  offered  and  what  had  been  paid.  Hammet's  valuation 
was  not  even  a  computed  formula  set  forth  in  the  Insurance  Code. 
Hammet's  opinion  as  to  the  value  of  the  United  stock  had  nothing 
to  do  with  the  fair  market  value  of  the  stock  whatsoever.  It  had 
nothing  to  do  with  what  somebody  else  was  willing  to  pay  for  it. 
Hammet's  attitude  with  respect  to  the  American  stock  was  the 
same.  He  didn't  take  into  consideration  what  somebody  else  was 
willing  to  pay  for  it.  The  amount  of  insurance  in  force  by  a 
particular  company  would  have  a  bearing  upon  the  value  of  the 
stock.  On  October  18,  1957,  United  had  some  6^/^  million  dollars 
of  insurance  in  force.  If  Hammet  had  placed  a  value  thereon  of 
$20  a  $1,000,  it  still  would  not  have  had  cured  the  impairment. 
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United's  premium  was  roughly  $180,000  per  year.  Ohjcc/ioii: 
"That  is  objected  to  Sir  *  *  *  It  is  the  same  kind  of  vague  testi- 
mony other  people  are  talking  about  that  may  have  some  value, 
hut  it  never  comes  to  the  point  where  it  is  probative  and  cogent 
evidence  for  the  jury  to  consider."   (O.T.  1060-1063;  R.T.  544) 

(dd)   Evidence: 

"113*  During  August  of  1957  Sabo  had  three  discussions 
with  Ballantyne  in  Bozeman,  Montana  about  the  formation 
of  a  holding  or  investment  company  to  acquire  life  insurance 
companies  in  Arizona. 

"114  No  persons  other  than  Sabo  and  Ballantyne  were 
present  at  any  of  the  tlirec  discussions  which  took  place  in 
August  of  1957. 

"115  Pegram  first  talked  with  John  Ballantyne  in  Boze- 
man, Montana  during  August  of  1957.  The  conversation  was 
held  at  the  request  of  Sabo  who  asked  Pegram  to  find  out 
what  the  latter  could  do  about  a  proposal  made  to  Sabo  by 
John  Ballantyne  that  Sabo  invest  in  a  proposed  life  insurance 
management  company  in  Phoenix,  Arizona. 

"116  During  the  August,  1957  conversation  with  Ballan- 
tyne in  Bozeman,  Pegram  was  told  of  a  plan  for  setting  up  a 
holding  or  management  company  for  the  purpose  of  acquir- 
ing interests  in  life  insurance  companies  and  entering  into 
management  contracts  with  beneficial  life  insurance  com- 
panies in  Arizona." 

Objection:  "If  your  Honor  please,  I  think  this  whole  subject 
from  here  on  involves  other  people,  other  defendants.  '  (T.R. 
103-104,  R.T.  518-519) 

(ee)   Evidence: 

"121  After  talking  with  Ballantyne,  Sabo  sent  Pegram, 
his  'closest  and  most  trusted  friend'  and  a  business  associate, 
to  Phoenix  to  investigate   this  possibility  of  an  investment'. 


*Nos.  113,  et  seq.  refer  to  the  numbers  of  the  "Admitted  Facts"  con- 
tained in  the  Pretrial  Order. 
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"122  Pegram  asked  Landoe,  an  attorney  from  Bozeman, 
Montana,  to  come  along  with  him  on  the  early  September, 
1937  trip  to  Phoenix  for  Sabo. 

"123  Landoe  is  a  lawyer  who  practiced  law  in  Bozeman, 
Montana  during  1957.  He  has  practiced  law  in  Montana  for 
33  years,  is  a  graduate  of  the  University  of  Missouri  at 
Kansas  City  where  he  received  an  LL.B.  degree  in  1932,  and 
also  attended  Montana  State  College.  During  his  years  of 
practice  he  has  counseled  and  advised  clients  with  respect 
to  matters  involving  corporate  law. 

"124     Landoe  had  previously  acted  as  Sabo's  attorney. 

"130  During  the  conversations  and  meetings  held  on  or 
about  September  10,  1957  in  Phoenix  between  Pegram, 
Landoe,  Croydon,  Niesz  and  Baliantyne,  the  main  subjects 
discussed  were  the  setting  up  of  a  management  company  to 
manage  and  acquire  life  insurance  companies,  the  amount  of 
capital  needed  to  accomplish  such  an  objective,  the  feasibility 
of  such  a  company,  and  how  such  a  company  would  operate. 

"131  During  his  September  10,  1957  stay  in  Phoenix 
with  Pegram,  Landoe  talked  to  Harry  Goss  and  Eugene 
Tompane  about  the  reputation  and  financial  responsibility 
and  experience  of  Croydon,  Niesz,  and  Baliantyne,  and 
talked  with  each  of  the  latter  three  men  about  the  financial 
responsibility  and  reputation  and  experience  of  the  others. 

"135  After  returning  to  Bozeman,  Montana  after  the 
September  10,  1957  trip  and  meetings  in  Phoenix,  Arizona, 
Pegram  and  Landoe  conveyed  to  Sabo  the  information  which 
they  had  obtained  in  Phoenix  concerning  the  formation  of 
the  investment  or  holding  company  which  was  to  acquire 
and  manage  life  insurance  companies. 

"136  Landoe  and  Pegram  recommended  to  Sabo  that  if 
he  was  interested  in  the  proposal  to  form  an  investment  or 
holding  company  to  acquire  and  m.anage  life  insurance  com- 
panies, he  should  go  to  Phoenix  and  look  into  the  matter 
personally. 

"140  On  the  second  trip  to  Phoenix  on  or  about  Septem- 
ber 27,  1957,  Landoe  again  went  with  Pegram  at  the  request 
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of  Sabo.  Sabo  went  to  F^hocnix  by  himself,  and  Landoe  and 
Pegram  met  him  there. 

"I4l  The  purpose  of  the  second  trip  to  Phoenix, 
Arizona,  made  by  Sabo,  Pegram  and  Landoe,  on  or  about 
September  27,  1957,  was  to  discuss  the  proposal  to  form  a 
holding  company  which  was  to  acquire  and  manage  life 
insurance  companies. 

"143  While  in  Phoenix,  Arizona,  on  or  about  September 
27,  1957,  Sabo,  Pegram,  Landoe,  Croydon,  Niesz  and  Ballan- 
tync  did  discuss  the  formation  of  an  investment  or  holding 
company  to  acquire  and  manage  life  insurance  companies. 

"149  Niesz,  Croydon,  Ballantync,  Goss,  Landoe  and  Peg- 
ram were  the  only  persons  with  whom  Sabo  talked,  while 
in  Phoenix,  about  the  formation  of  an  investment  or  holding 
company  to  acquire  life  insurance  companies  in  Arizona. 

"150  Landoe  talked  only  with  Goss,  Tompane,  Croydon, 
Niesz  and  Ballantyne  concerning  the  reputation,  financial 
stability  and  experience  of  Croydon,  Niesz  and  Ballantyne. 

"155  On  or  about  September  28,  1957,  while  in  Phoenix, 
Arizona,  Sebo  entered  into  a  verbal  preincorporation  agree- 
ment with  and  among  Pegram,  Landoe,  Croydon,  Niesz,  and 
Ballantyne,  to  form  a  corporation  to  be  known  as  American 
Security  Investment  Company. 

"158  At  the  pre-incorporation  meeting  of  American  held 
on  or  about  September  27,  1957,  it  was  stated  by  Sabo  that 
he  had  $115,000.00  to  invest  in  the  holding  company,  and 
that  he  could  acquire  additional  capital. 

"159  Sometime  during  the  meetings  during  the  Septem- 
ber 27,  1957  stay  in  Phoenix,  Sabo  stated  that  he  would  sub- 
scribe to  stock  in  the  investment  or  holding  company  to  be 
formed,  and  would  invest  the  sum  of  $115,000.00  at  about 
the  time  of  the  formation  of  such  company  and  would  make 
arrangements  to  secure  additional  capital  as  it  was  needed. 

"160  It  was  Sabo's  understanding  that  he  was  to  raise 
$115,000.00  to  be  invested  in  American  Security  Investment 
Company  upon  organization." 

Objection:     "The  same  objection."   (T.R.   104-109,  R.T.  520) 
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(ff)   Evidence: 

"178  After  American  Security  Investment  Company  was 
organized,  Sabo  owned  over  fifty  (50)  per  cent  of  the  voting 
stock. 

"188  Sabo  wired  or  telegraphed  $52,000  to  American  on 
October  18,  1957  at  the  request  of  Croydon. 

"189  Prior  to  October  18,  1957,  Landoe  knew  that 
Sabo  planned  to  send  money  to  Phoenix  to  the  credit  of 
American." 

Objeaion:     "The  same  objection."   (T.R.  110-112;  R.T.  520) 
Evidence: 

Exhibit  50 A,  consisting  of  the  Pre- Incorporation  agreement  ex- 
ecuted by  the  incorporators  of  American.  Objection:  "This  is 
objected  to  Sir.  It  is  an  undated  Pre-Incorporation  Agreement. 
*  *  *  It  would  be  very  prejudicial  and  misleading  to  the  jury." 
(R.T.  543-544) 

(gg)   Evidence: 

"266  On  February  7,  1959,  a  merger  agreement  was 
entered  into  between  United  Security  Life  and  Provident 
Securit}'  Life  Insurance  Company.  The  terms  of  that  agree- 
ment provided  that  38,798  shares  of  United  stock  thereto- 
fore held  by  American  Security  Investment  Company  were 
to  be  cancelled,  and  all  rights  therein  relinquished  and  re- 
leased. Subsequently,  in  1959,  the  said  38,798  shares  of 
United  stock  were  delivered  to  Provident  Security  Life  In- 
surance Company  and  cancelled." 

Objection:     "Your  Honor  ruled  on  that  subject  this  morning." 
(T.R.  132;  R.T.  521) 
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APPENDIX  C 

The  trial  Court  erred  in  its  charge  U>  tiic  jury,  namely: 

(a)   Charge: 

"The  particular  acts  or  f)missions  on  the  part  of  the  de- 
fendant DePinto,  which  plaintiffs  allege  occurred  and 
amounted  to  negligence  or  breach  of  fiduciary  duty  are  as 
follows:  Acceptance  of  the  office  of  director  without  in- 
tending to  discharge  the  duties  and  responsibilities  of  direc- 
tor; delegating  or  relinquishing  his  responsibilities  as  a 
director  to  Kelly;  failing  to  attend  directors'  meetings;  failure 
to  examine  minutes,  records  and  transactions  and  dcKuments 
of  the  corporation;  failure  to  keep  himself  advised  by  rea- 
sonable inquiry  as  to  important  transactions  of  the  corpora- 
tion; and  particularly  as  to  the  transactions  in  question 
resulting  in  the  transfer  to  Kelly  of  corporate  assets;  failure 
to  investigate  and  to  require  measures  for  protection  of  the 
corporation  with  respect  to  conditions  and  transactions  poten- 
tially harmful  to  the  corporation  and  stockholders  when  such 
were  brought  to  his  attention  or  of  which  he  should  have 
learned  in  the  exercise  of  reasonable  care  to  assure  that 
adequate  funds,  property,  and  security  be  obtained  by  the 
corporation  in  return  for  the  transfer  to  James  E.  Kelly  of 
substantial  assets  of  United  Security  Life."  (R.T.  570) 

Objection: 

"Now,  with  respect  to  the  instructions,  we  first  except 
and  object  to  the  instruction  with  respect  to  the  contentions 
of  the  plaintiff  in  this  matter,  and  you  referred  to  particular 
acts,  such  as  acceptance  of  office  without  intending  to  per- 
form the  duties  of  the  office  delegating  responsibilities, 
failure  to  keep  advised,  failure  to  investigate,  and  so  forth. 

"It  is  our  position,  if  your  Honor  please,  that  the  charge 
that  was  made  against  the  defendant  as  found  in  Count  6 
and  Count  7  of  Plaintiff's  complaint,  that  in  Count  6  the 
only  charge  is  that  DePinto  caused  United  Security  Life  to 
transfer  $314,794.19,  and  so  forth.  That  is  one  of  the  charges. 
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"Further,  that  he  was  liable  for  breach  of  duty  by  per- 
mitting the  defendant  United  Security  Life  to  enter  into  the 
agreement  for  the  transfer  of  the  assets,  and  in  Count  7  it 
is  charged  that  the  defendant  negligently  transferred  control 
of  United  to  Croydon,  Sabo,  and  so  forth. 

"Under  the  circumstances,  your  Honor,  when  you  charged 
the  jury  that  if  the  dependant  DePinto  was  guilty  of  failing 
to  do  what  you  have  indicated,  or  had  breached  his  duty, 
as  you  have  laid  down,  you  departed  from  the  charges  that 
were  made  against  him  in  the  complaint,  and  under  those 
circumstances,  the  jury  would  be  in  a  position  to  bring  in 
a  verdict  against  him  if  he  found  that  DePinto  was  guilty 
of  some  deriliction  as  the  Court  had  permitted  him  to  do, 
rather  than  as  claimed  in  the  pleadings."  (R.T.  597-598) 

(b)   Charge: 

"However,  any  of  the  following  acts  or  omissions,  if 
determined  by  the  jury  to  have  resulted  from  a  failure  to 
exercise  reasonable  care,  may  be  found  to  constitute  negli- 
gence and  breach  of  fiduciary  duty  chargeable  to  a  director, 
failure  to  attend  directors'  meetings,  failure  to  examine 
minutes  and  transaction  documents  subject  to  a  director's 
approval,  failure  to  make  reasonable  inquiry  as  to  important 
transactions  of  the  corporation,  and  failure  to  act  wtih 
respect  of  conditions  and  transactions  potentially  harmful 
to  the  corporation  and  its  stockholders  when  such  are  brought 
to  the  director's  attention,  or  of  which  he  should  have  learned 
as  a  director  exercising  reasonable  care."  (R.T.  578) 

Objection: 

"Again,  that  matter  was  repeated  by  the  Court  when  you 
advised  the  jury  that  Dr.  DePinto  could  be  held  guilty  of 
negligence  by  failing  to  attend,  by  failing  to  examine  min- 
utes, and  so  forth,  and  these  matters  are  not  really  at  issue 
in  the  case.  The  only  issue  in  the  case  was  whether  or  not 
Dr.  DePinto  was  negligent  in  participating  in  the  election 
of  the  Niesz  group,  and  whether  he  is  guilty  of  negligence 
with  respect  to  these  other  matters  has  nothing  to  do  with 
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whether  oi  not  lie  was  liable  for  the  transactions  occurring 
on  October  18,  1957,  because  his  failure  to  attend  and  ex- 
amine minutes  and  so  forth  could  not  under  any  circum- 
stances have  been  the  proximate  cause. 

"We  feel  by  giving  those  instructions.  Dr.  DePinto  was 
prejudiced."  (R.T.  598-599) 

(c)   Charge: 

"The  law  does  not  permit  a  director  of  a  corporation  to 
remain  silent  and  inactive  when  he  knows  or  in  the  exercise 
of  reasonable  care  by  him,  he  should  know,  that  an  illegal 
transaction,  or  one  potentially  harmful  to  the  corporation 
is  being  attempted  by  officers  or  other  directors  of  the  cor- 
poration. Each  individual  director  must  make  such  efforts 
as  are  required  in  the  exercise  of  reasonable  care,  on  his 
part,  to  prevent  the  consummation  of  such  transactions  unless 
and  until  reasonable  and  adequate  precautions  be  taken 
to  protect  against  loss  by  the  corporation. 

"If  by  negligent  acquiescence,  a  director  permits  corporate 
assets  to  be  diverted  or  transferred  to  the  loss  of  the  corpo- 
ration, such  director  is  liable  to  the  corporation  for  damages 
proximately  resulting  therefrom."  (R.T.  579) 

Objection: 

"You  gave  the  instruction  that  a  director  cannot  remain 
silent  while  an  illegal  transaction  is  being  attempted,  and 
he  must  make  an  effort  to  be  present  at  the  directors'  meet- 
ings, and  he  can  be  held  liable  for  acquiescence  with  respect 
to  acts  taken  at  a  Board  of  Directors'  meeting.  This  we 
believe,  your  Honor,  would  give  the  jury  leeway  to  conclude 
that  Dr.  DePinto  had  ui  some  way  participated  in  or  ac- 
quiesced in  the  resolution  adopted  by  the  Niesz  group,  and 
at  that  time  when  Dr.  DePinto  was  not  a  member  of  the 
board  of  directors,  and  under  those  circumstances  he  could 
not  be  charged  with  the  responsibility  on  the  basis  of  acqui- 
escence. In  other  words,  if  he  wasn't  a  director  at  that  time, 
he  had  no  duty  to  know  what  was  going  on  at  that  meeting 
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and  couldn't  be  charged  with  acquiescence  in  the  meeting 
with  respect  to  which  he  was  not  a  member  of  the  Board." 
(R.T.  600) 

(d)  Charge: 

"A  resignation  specified  therein  to  take  effect  upon  accept- 
ance does  not  become  effective  until  it  is  accepted."  (R.T. 
582) 

Objection: 

""The  Court  instructed  the  jury  with  respect  to  resignations 
and  that  they  would  take  effect  only  upon  the  acceptance 
and  so  forth. 

"There  really  wasn't  any  issue  in  the  case  with  respect 
to  that  matter,  your  Honor,  because  it  was  admitted  that 
Dr.  DePinto's  resignation  was  accepted,  so  there  wasn't 
any  question  of  it  having  taken  place. 

"The  objection  to  the  instruction  is  that  might  leave  some 
doubt  in  the  minds  of  the  jury  as  to  whether  or  not  his 
resignation  had  become  effective."   (R.T.  600) 

(e)  Charge: 

"The  fact  that  a  director  was  not  personally  present  at  a 
particular  directors'  meeting  at  which  a  transaction  later  in 
controversy  was  approved  will  not  in  itself  relieve  the  absent 
director  from  a  director's  responsibility  for  such  transaction. 

"In  this  connection  you  are  instructed: 

"1.  The  absent  director  received  prior  notice  of  the  meet- 
ing as  prescribed  in  the  corporate  by-laws  and  practice,  or 
approved  a  waiver  of  such  notice,  he  will  be  held  responsible 
for  corporate  action  taken  at  the  meeting  unless  within  a 
reasonable  time  after  the  meeting,  he  takes  reasonably  ade- 
quate steps  to  have  his  objection  and  dissent  to  such  action 
specifically  recorded  in  the  minute  records  of  the  corporation. 

"2.  If  an  absent  director  did  not  receive  or  waive  notice 
of  such  meeting,  but  he  actually  knew,  or  by  the  exercise 
of  reasonable  care  should  have  known,  of  corporate  approval 
of  a  contested  transaction,  and  thereafter  the  director  failed 
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to  take  reasonable  prompt  steps  to  protest  the  corporate 
action  and  record  his  objections  and  dissent  thereto  in  the 
minute  records  of  the  corporation,  the  absent  director  would 
have  a  director's  responsibility  for  the  contested  transaction 
even  though  he  did  not  attend  the  meeting,  or  in  the  latter 
instance,  waived  notice  thereof;  that  is,  if  he  had  known 
of  the  transactions  being  conducted  at  a  purported  meeting, 
a  special  meeting  of  directors  of  the  corporation  held  without 
notice  of  the  meeting  as  prescribed  by  corporate  laws  or 
waiver  thereof  by  some  directors  is  illegal,  and  corporate 
action  taken  at  such  meeting  is  invalid  unless  afterward 
ratified.  Corporate  action  taken  by  some  directors  at  such  a 
meeting  thereafter  may  be  ratified  by  the  absence  directors 
at  a  later  legal  meeting,  or  by  subsequent  corporate  transac- 
tions pursuant  to  action  taken  at  the  meeting,  which  is  known 
to  and  approved  by  the  absent  directors. 

"While  a  resolution  at  a  special  directors'  meeting  at 
which  some  directors  did  not  have  timely  notices  is  invalid, 
if  a  director  does  not  object  to  such  resolution  or  action 
taken  pursuant  thereto  within  a  reasonable  time  after  he 
has,  or  in  the  exercise  of  reasonable  care  should  have,  ac- 
quired knowledge  of  corporate  action  taken  pursuant  to 
such  resolution,  the  director's  failure  to  object  to  such  cor- 
porate action  may  be  found  to  be  ratification  of  such  director 
of  the  resolution  taken  at  the  meeting  otherwise  invalid  as 
to  him."  (R.T.  583-584) 

Objection: 

"Then  you  gave  a  couple  of  instructions,  your  Honor, 
which  I  think  possibly  you  may  have  inadvertently  done. 
They  appear  to  be  applicable  to  the  defendant  Duhame 
rather  than  to  the  defendant  DePinto,  because  it  talks  about 
if  he  received  notice,  and  then  if  he  learned  about  it,  and 
doesn't  object  about  what  occurred  at  that  meeting,  why, 
then  he  can  be  held  liable,  a  corporate  action  by  some 
directors  that  an  illegal  meeting  may  be  ratified,  and  there 
could  be  no  such  issue  in  the  case  so  far  as  the  defendant 
DePinto  is  concerned.  There  is  no  showing  of  any  irregular 
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act  that  took  place  by  the  Board  of  Directors  while  he  was 
a  member  of  the  Board,  and  the  instructions,  if  your  Honor 
please,  leave  the  inference  that  Dr.  DePinto  was  in  a  posi- 
tion to  have  ratified  what  occurred  at  the  meeting  on  October 
18,  1957  at  4:15  when  he  was  no  longer  a  member  of  the 
Board  of  Directors  and  was  not  in  a  position  to  either 
repudiate  or  ratify."   (R.T.  600-601) 

(f)   Charge: 

"Although  several  persons  may  be  adjudged  liable  for 
the  whole  of  damages  or  loss  sustained,  actual  recovery 
thereon  is  limited  to  the  total  loss  sustained.  In  other  v/ords, 
only  a  single  actual  recovery  may  be  made  for  any  item  of 
damage.  In  these  circumstances,  if  you  find  defendant 
DePinto  liable,  you  must  not  speculate  or  consider  in  any 
way  what  portion  of  the  total  loss  that  may  ultimately 
actually  be  recovered  from  defendant  DePinto."  (R.T.  587) 

Objection: 

"We  think  that  that  instruction  was  prejudicial  in  the  sense 
that  it  called  the  attention  of  the  jury  to  the  fact  that  the 
Court  feels  that  Dr.  DePinto  might  not  have  to  pay  all  of 
this  loss.  It  is  our  position  that  there  was  nothing  in  the 
record  which  justified  that  instruction,  and  that  by  com- 
menting on  it,  the  Judge  then  brought  to  their  attention 
the  possibility  that  Dr.  DePinto  might  not  have  to  pay  all 
of  this  loss,  and  I  think  the  Court  recognizes  that  if  a 
judgment  were  rendered  against  Dr.  DePinto,  it  is  certainly 
possible  that  he  could  be  held  responsible  or  at  least  his 
property  could  be  subjected  to  the  payment  of  the  whole 
claim. 

"So  under  the  circumstances,  the  jury  might  very  well  go 
out  and  say,  well,  Dr.  DePinto  is  only  going  to  have  to  pay 
maybe  twenty  percent  of  this,  so  what  difference  does  it 
make?  "We  think  that  was  prejudicial,  if  your  Honor  please." 
(R.T.  601-602) 
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The  trial  Court  erred  in  faiiin/^  to  charge  the  jury  in  accordance 
with  the  requested  Instructions  of  appellant,  namely: 

(a)  Defendant  DePinto's  Requested  Instruction  No.  4: 

"You  are  further  instructed  that  even  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  defendant  DePinto  was 
negligent  in  not  making  an  investigation  of  the  backgrounds 
and  reputations  of  Croydon,  Niesz,  Rallantyne,  Pegram, 
Saba  and  Goss  before  participating  in  their  election  to  the 
board  of  directors  of  United  Security  Life,  your  verdict  must 
nevertheless  be  for  the  defendant  DePinto  unless  you  further 
find  by  a  preponderance  of  the  evidence  that  the  backgrounds 
and  reputations  of  such  men  would  justify  the  conclusion  that 
in  all  likelihood  they  would  conduct  the  affairs  of  United  in 
a  wrongful,  irregular  or  negligent  manner.  In  other  words, 
if  you  find  that  at  the  time  Croydon,  Niesz,  Ballantyne, 
Pegram,  Sabo  and  Goss  were  placed  in  control  of  United 
Security  Life  they  were  reputable  business  and  professional 
men,  then  your  verdict  must  be  for  the  defendant  DePinto." 
Salt  River  Valley  Water  User's  Ass'ii.  v.  Cnrtiuiii,  63  P.2d 
639  (Ariz.  1936).  (T.R.  82) 

Objection: 

"If  the  Court  please,  the  defendant  excepts  and  objects  to 
the  charge  of  the  Court  to  the  jury  in  the  following  particu- 
lars, in  failing  to  give  defendant  DePinto's  requested  instruc- 
tion Number  4,  for  the  reason  that  it  is  a  correct  statement 
of  law  applicable  to  the  issues  in  this  case,  and  in  particular, 
it  limits  the  issues  as  they  are  in  effect  limited  by  the  plead- 
ings and  by  the  evidence."  (Tr.  595) 

(b)  Defendant  DePinto's  Requested  Instruction  No.  5: 

"You  are  instructed  that  you  may  not  render  a  verdict 
against  the  defendant  DePinto  merely  because  you  should 
find  that  while  he  was  a  director  of  United  Security  Life  he 
failed  to  give  attention  to  its  affairs.  The  plaintiff  in  this 
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action  is  not  entitled  to  a  verdict  against  defendant  merely 
because  it  appears  that  he  should  have  been  more  active  in 
his  duties  as  a  director  of  United  Security  Life.  And  the 
burden  is  upon  the  plaintiff  of  proving  that  the  performance 
of  the  defendant  DePinto's  duties  as  a  director  of  United 
Security  Life  would  have  avoided  loss  and  v^fhat  loss  it  would 
have  avoided.  In  order  to  be  entitled  to  a  verdict  at  your 
hands  the  defendant  DePinto  is  not  subject  to  the  burden  of 
proving  that  loss,  if  any,  to  United  Security  Life  could  have 
happened  whether  he  had  done  his  duty  or  not."  Barnes  v. 
Andretvs,  298  Fed,  6l4  (D.C.S.D.N.Y.,  1924)    (T.R.  83) 

Objection: 

"Mr.  Jenckes:  The  defendant  DePinto  excepts  and  ob- 
jects to  the  failure  of  the  Court  to  instruct  the  jury  fully  in 
accordance  with  his  instruction  No.  5. 

"I  think  the  record  shows  that  a  part  of  that  instruction 
was  incorporated.  However,  I  do  not  believe  that  the  jury 
was  told  that  plaintiff  in  this  action  is  not  entitled  to  a  ver- 
dict against  the  defendant  merely  because  it  appears  that  he 
should  have  been  more  active  in  his  duties. 

"The  Court:     The  very  words  I  used. 

"Mr.  Jenckes:  The  rest  of  the  instruction,  in  other 
words,  the  second,  third  and  fourth  sentences  I  think  you 
overlooked."  (Tr.  596) 

(c)   Defendant  DePinto's  Requested  Instruction  No.  8: 

"You  are  further  instructed  that  unless  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  loss  to  United  Security 
Life,  if  any,  resulting  from  the  transfer  of  certain  of  its 
assets  to  American  Security  Investment  Company  on  or  about 
October  18,  1957,  was  proximately  caused  by  some  negligent 
act  or  omission  of  the  defendant  DePinto,  then  your  verdict 
must  be  for  such  defendant.  To  constitute  proximate  cause 
such  loss  must  have  been  the  natural  and  probable  conse- 
quence of  the  negligence,  if  any,  of  the  defendant  DePinto, 
and  have  been  of  such  character  as  an  ordinarily  prudent 
person  ought  to  have  foreseen  might  probably  occur  as  the 


A[)(>eiidix  31 

result  of  sudi  iic^li^cncc.  It  is  not  nctcssary  that  the  person 
guilty  of  a  nc^liqcnt  act  or  omission  mi;;ht  have  foreseen  the 
precise  form  of  the  injury;  but  when  it  occurs  it  must  appear 
that  it  was  a  natural  and  probable  consequence  of  his  neqh- 
gencc.  If  tiic  neglif^encc  does  nothing;  more  than  furnish  a 
condition  by  which  the  loss  is  made  possible,  and  that  condi- 
tion causes  a  loss  by  the  subsequent  independent  act  of  third 
persons,  the  two  are  not  concurrent  and  the  existence  of  the 
condition  is  not  the  proximate  cause  of  the  injury.  When  the 
act  of  thirtl  jx'rsons  intervenes,  wliith  is  not  a  consequence 
of  the  first  nct;ligcnt  act  or  omission,  and  which  could  not 
have  been  foreseen  by  the  exercise  of  reasonable  diligence, 
and  without  which  the  injurious  consequence  could  not  have 
happened,  the  first  act  or  omission  is  not  the  proximate  cause 
of  the  injury.  If  the  act  of  third  persons,  which  is  the  imme- 
diate cause  of  loss,  is  such  as  in  the  exercise  of  reasonable 
diligence  would  not  be  anticipated,  and  the  third  persons  are 
not  under  the  control  of  the  one  guilty  of  the  first  act  or 
omission,  the  connection  is  broken  and  the  first  act  or  omis- 
sion is  not  the  proximate  cause  of  the  loss."  Salt  River  Valley 
Water  Users'  Ass'n.  v.  Conanii.  63  P.2d  639  (Ariz.  1936) 
(T.R,  86) 

Objection: 

"Defendant  DePinto  excepts  to  the  failure  of  the  Court  to 
give  his  instruction  Number  8  in  toto.  If  my  recollection  is 
correct,  I  believe  the  Court  failed  to  instruct  to  the  effect  that 
if  the  negligence  does  nothing  more  than  furnish  a  condition 
by  which  the  loss  is  made  possible,  that  condition  causes  a 
loss  by  the  subsequent  independent  act  of  third  persons,  the 
two  are  not  concurrent  and  the  existence  of  the  condition  is 
not  the  proximate  cause  of  the  injury. 

"Further,  we  believe  that  the  Court  failed  to  give  that 
portion  of  the  instruction  reading,  'If  the  act  of  third  per- 
sons, which  is  the  immediate  cause  of  loss,  is  such  as  in  the 
exercise  of  reasonable  diligence  would  not  be  anticipated, 
and  the  third  persons  are  not  under  the  control  of  the  one 
guilty  of  the  first  or  omission,  the  connection  is  broken  and 
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the  first  act  or  omission  is  not  the  proximate  cause  of  the 
loss.' 

"It  is  our  position,  your  Honor,  that  those  portions  that  I 
have  read  of  that  instruction  should  be  given  because  they 
are  specifically  applicable  under  the  evidence,  and  they  are 
a  correct  statement  of  the  law."  (Tr.  596-597) 
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Ai.ni'RT  J.  Dok;,  (Ml  Behalf  of  Himself  and 
All  Other  Shareholders  of  Provident  Secu- 
rity Life  Insurance  Company, 

Plaintijj, 

V. 

Pkc^vidf.nt  security  Lii'i;  Insurance  Com- 
F'ANY,  Uniti'D  Security  Life,  Angus  J. 
DePinto,  Elmer  W.  Duhame,  Francis  I. 
Sabo,  Edwin  B.  Pegram,  and  H  jalmar  B. 
Landoe, 

Defendants. 


No.  Civ.  2974— 
Phx. 

AFFIDAVIT 

OF  BIAS  OR 

PREJUDICE 


State  of  Arizona 
County  of  Maricopa — ss.: 

Angus  P.  DePinto,  being  first  duly  sworn,  deposes  and  says 
that  he  is  one  of  the  defendants  in  the  above-entitled  action  and 
makes  this  Affidavit  pursuant  to  the  provisions  of  28  U.S.C.A., 
§  144;  that  the  Honorable  George  H.  Boldt,  before  whom  this 
matter  is  pending,  has  a  personal  bias  or  prejudice  either  against 
Affiant  or  in  favor  of  Plaintiff;  that  the  facts  and  the  reasons 
for  Affiant's  belief  that  bias  or  prejudice  exists  are  as  follows: 

Upon  the  original  trial  of  this  action  the  jury  rendered  a  spe- 
cial verdict  wherein  it  found  that  Affiant  was  not  guilty  of  negli- 
gence or  breach  of  fiduciary  duty  which  proximately  caused  or 
contributed  to  cause  loss  and  damage  to  United  Security  Life, 
the  predecessor  in  interest  of  Provident  Security  Life  Insurance 
Company.  Plaintiff  moved  that  all  of  the  verdicts  be  set  aside 
and  that  judgment  be  entered  against  Affiant  and  others  in  accord- 
ance with  plaintiff's  Motion  for  a  Directed  Verdict,  which  was 
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made  at  the  close  of  the  testimony.  Judge  Boldt  refused  to  give 
effect  to  the  jury  verdict  and  granted  judgment  for  the  plaintiff 
N.O.V.  He  erroneously  refused  to  recognize  the  verdict  of  the 
jury  as  having  any  binding  effect. 

During  the  trial,  the  defendants  offered  in  evidence  a  Merger 
Agreement  pursuant  to  which  United  Security  Life  had  been 
merged  in  Provident  Security  Life  Insurance  Company  after  the 
filing  of  the  action.  Judge  Boldt  rejected  the  offer  and  held  that 
there  was  no  issue  as  to  the  merger  and  that  any  evidence  with 
respect  thereto  was  irrelevant  and  immaterial.  When  Mr.  Rehn- 
quist,  an  attorney  for  one  of  the  defendants,  attempted  to  pursue 
the  matter,  he  was  charged  by  Judge  Boldt  with  contempt  and 
with  attempting  to  pettifog  deliberately  and  with  malice  afore- 
thought. 

After  entry  of  judgment.  Affiant  filed  a  motion  for  new  trial 
raising  numerous  legal  questions  and  also  pointing  out  specific 
errors  in  the  findings  of  fact  entered  by  Judge  Boldt.  The  Judge 
apparently  gave  little,  if  any,  consideration  to  the  motion,  not- 
withstanding the  fact  that  Finding  No.  19(d)  was  contrary  to 
the  undisputed  evidence. 

After  the  Judgment  was  reversed  by  the  Court  of  Appeals  for 
the  Ninth  Circuit  in  Cause  No.  17114  and  the  case  was  remanded 
to  the  District  Court  for  further  proceedings.  Judge  Boldt  again 
failed  to  give  objective  consideration  to  the  legal  and  factual 
questions  raised  by  Affiant.  At  a  pretrial  conference  held  on  March 
9,  1962,  Judge  Boldt  admonished  attorneys  for  the  defendants 
that  they  should  not  "go  shopping"  for  another  judge;  that  he 
intended  to  stay  with  the  case  until  its  conclusion.  Insofar  as 
known  to  Affiant,  this  warning  was  wholly  unprovoked. 

Affiant  moved  that  Judgment  be  entered  in  his  favor  upon  the 
jury's  verdict  and  in  the  alternative  demanded  a  trial  by  jury  of 
all  of  the  issues  herein.  The  motion  was  summarily  denied.  Not- 
withstanding Affiant's  objections.   Judge   Boldt   entered   supple- 


mental  lindiii^s  of  fact  and  conclusions  of  law  wherein  he  failed 
to  correct  or  modify  his  original  Finding  No.  IS'(d)  which  was 
contrary  to  the  evidence,  in  acklilioii  to  ag.iiii  entering  Judgment 
against  Affiant  in  the  amount  of  $314,794.19,  Judge  Boldt  erro- 
neously elected  to  include  interest  thereon  from  October  18,  1937, 
which  had  the  effect  of  increasing  Affiant's  liability  to  the  extent 
of  approximately  $100,000.  The  second  judgment  was  reversed 
by  the  Court  of  Appeals  in  Cause  No.  18245. 

After  the  remand  of  this  case  to  the  lower  court  following 
the  first  appeal,  Gorsuch  filed  an  action  against  Provident  Secu- 
rity Life  Insurance  Company  for  the  purpose  of  attempting  to 
set  aside  the  merger  of  United  Security  Life  with  Provident.  In 
that  case  Judge  Holdt  denied  a  Motion  For  Summary  Judgment 
filed  on  behalf  of  Provident.  He  then  granted  plaintiff's  Motion 
For  Default  and  Motion  For  Summary  Judgment.  Provident's 
Motion  to  have  the  default  set  aside  was  denied.  The  Court  of 
Appeals  held  that  the  failure  of  Judge  Boldt  to  grant  Provident's 
Motion  to  open  the  default  was  an  abuse  of  discretion.  The  Court 
of  Appeals  also  held  that  Judge  Boldt  had  erred  in  at  least  four 
particulars  in  entering  Judgment  setting  aside  the  merger. 

On  the  24th  day  of  September,  1964,  Affiant's  attorney,  Jos. 
S.  Jenckes,  Jr.,  transmitted  to  Judge  Boldt  a  letter  requesting  that 
he  consent  to  the  transfer  of  this  case  to  another  Judge,  a  copy 
of  such  letter  being  attached  hereto  as  Exhibit  "A",  and  by  refer- 
ence incorporated  herein.  On  October  9,  1964,  Judge  Boldt  wrote 
a  letter  to  Mr.  Jenckes  in  which  he  rejected  such  request,  a  copy 
of  which  letter  is  attached  hereto  as  Exhibit  "B",  and  by  reference 
incorporated  herein. 

On  the  13th  day  of  April,  1964,  attorneys  for  plaintiffs  filed 
herein  a  Motion  For  Summary  Judgment  on  Issue  of  Liability 
Only.  Notwithstanding  the  fact  that  the  granting  of  such  Motion 
will  be  in  derogation  of  and  contrary  to  the  mandate  and  decision 
of  the  Court  of  Appeals  for  the  Ninth  Circuit  [DePhito  i.  Provi- 
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dent  Security  Life  Insurance  Company,  323  F.2d  826),  requiring 
a  new  trial  before  a  jury,  Judge  Boldt  has  issued  a  Memorandum 
dated  November  9,  1964,  a  copy  of  which  is  attached  hereto  as 
Exhibit  "C",  and  by  reference  incorporated  herein,  which  Memo- 
randum discloses  that  Judge  Boldt  intends  to  consider  said  Motion 
For  Summary  Judgment  on  the  merits. 

It  is  Affiant's  belief  that  Judge  Boldt  is  not  able  to  consider  the 
issues  involved  in  this  action  with  an  open  mind.  The  record 
demonstrates  the  inability  of  Judge  Boldt  to  view  the  affairs  of 
United  Security  Life  with  that  degree  of  judicial  detachment  and 
objectivity  which  should  govern  all  actions  of  a  trial  judge. 

Affiant  believes  that  in  the  light  of  Whitaker  v.  McLean  (C.A., 
D.C.)  118  F.2d  596,  and  U.S.  v.  Ritter  (10th  Cir.)  273  F.2d  30, 
this  Affidavit  is  timely  and  within  the  purview  of  28  U.S.C.A., 
§144. 

Angus  J.  DePinto 
Angus  J.  DePinto 

Subscribed  and  sworn  to  before  me  this  20th  day  of  November, 
1964. 

My  commission  expires:  March  4,  1968 

Alice  J.  Fitch 

Notary  Public 
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CERTIFICATl'.  OF  COUNSEL 

Jos.  S.  JnNCKiiS,  Jr.,  counsel   for  An^us  J.  DcPinto,  hereby 
certifies  that  the  foregoing  Affulavit  is  matlc  in  good  faith. 

Jos.  S.  Jenckes,  Jr. 
Jos.  S.  Jenckes,  Jr. 

Copies  of  the  foregoing  mailed 

this  20th  day  of  November,  1964,  to: 

McLani;  &  McLanr,  2101  Connecticut  Ave.,  N.W., 
Washington  8,  D.C.,  Attorneys  for  Plaintiffs; 
O'Connor,  Anderson,  Westover,  Killingsworth 
&  BnsHiiARS,  1000  Central  Towers,  Phoenix, 
Arizona,  Attorneys  for  Elmer  W.  Duhame; 
Elsing  &  Crabj.e,  Bank  of  Arizona  Bldg., 
Phoenix,  Arizona,  Attorneys  for  Provident 
Security  Life  Insurance  Co. ; 
Joseph  B.  Gary,  Esq.,  Suite  1, 
Professional  Bldg.,  Bozeman,  Montana, 
Attorney  for  Hjalmer  B.  Landoe;  and 
Drysdale,  Anderson  &  Sabo,  3l6  First 
National  Bank  Bldg.,  Bozeman,  Montana, 
Attorneys  for  Sabo  and  Pegram 

Jos.  T.  Jenckes,  Jr. 
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Exhibits 

Reporter's  Transcript 

Exhibit  '*39«  Nos. 

Number  Description  Went.         Rec'd.        Rej'd. 

4-B     Minutes  of  Directors  Meeting,  United 

Security  Life,  3-29-55  192  193 

4-G     Minutes  of  Directors  Meeting,  United 

Security  Life,  11-15-55  201  201 

5-F  Minutes  of  Meeting  of  Board  of  Direc- 
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ANGUS  J.    DE  PINTO, 
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JAMES  P.   DONOHUE,    as  Trustee  in  Bankruptcy  of 
the  Estate  of  Angus  J.   DePinto, 

I  ntervenor-Appellant , 
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PROVIDENT  SECURITY  LIFE  INSURANCE  COMPANY, 
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Appellees. 


BRIEF  OF  APPELLEES 


For  convenience  the  appellees  will  use  the  same  designations 
in  referring  to  the  various  transcripts  of  record  and  testimony  as 
did  appellants.  Occasionally  appellant  DePinto  will  be  referred  to  as 
DePinto  for  purposes  of  brevity  as  will  be  the  case  with  respect  to 
Provident  Security  Life  Insurance  Company,   United  Security  Life, 
and  American  Security  Investment  Company  who  may  be  referred  to 
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as  Provident,    United  and  American  respectively. 

JURISDICTION 

This  is  a  stockholders'  derivative  action.   Niesz  v.  Gorsuch, 
9  Cir.,    1961,    295  F.  2d  909.   Jurisdiction  was  vested  in  the  district 
court  under  28  U.S.C.A.   §  1332.   (T.  R.   83).  Judgment  was  entered 
against  DePinto  from  which  he  has  appealed.   28  U.S.C.A.   §  1291 
is  the  authority  for  review  of  such  a  lower  court  judgment. 
STATEMENT  OF  THE  CASE 

Appellees  disagree  with  much  of  appellants'  statement  of  the 
case.  The  reasons  therefor  are  set  forth  in  Appendix  A  should  the 
court  desire  to  examine  them.   The  following  is  appellees'  statement 
of  the  case.  There  is  incorporated  by  reference  herein,   for  purposes 
of  background  information,   the  statements  of  appellees  contained 
in  each  of  their  earlier  briefs  filed  here  in  No.    17114  and  No.    18245. 

1. 
Proceedings  In  Lower  Court. 

Following  the  second  reversal  of  judgment  against  DePinto  in 
the  sum  of  $314,  794.  19,    appellee  Doig  moved  for  partial  summary 
judgment  as  to  liability  only.   The  motion  was  denied.   (T.R.   288). 
Subsequently  a  102  page  pretrial  order  was  prepared,    signed,   and 
filed  on  June  10,    1965.   (T.R.    92-194).   The  trial  court  ruled,    after 


a  motion  seeking  release  therefrom  by  the  Duhame  Estate,   that  the 
stipulations  agreed  to  in  the  pretrial  order  of  March  9,    1960  were 
also  binding  on  the  parties.   (K.T.    30).   DePinto  has  assigned  no  error 
with  respect  to  such  ruling.  And  although  DePinto  objected  to  the 
order  at  the  time  it  was  entered  and  later  included  it  in  his  statement 
of  points,   he  has  not  assigned  as  error  the  ruling  of  the  trial  judge 
in  the  pretrial  order  that  the  pleadings  pass  out  of  the  case  upon  the 
P       entry  of  such  order.   (  T.  R.    194). 

After  the  Duhame  Estate  settled  its  liability  for  the  claimed 
damages  sustained  by  United  prior  to  October  18,    1957,   as  well  as 
other  claimed  damages,   for  the  sum  of  $100,000,   the  trial  court 
proceeded  on  the  following  Monday,   June  14,    1965,   with  respect  to 
DePinto.   Previous  to  that  date,   and  on  June  11,    1965,    Civil  No. 
2974  (this  action)  and  Civil  No.   3062  (S.E.  C.   cause  of  action  against 
Sabo  and  Landoe)  were  consolidated  and  continued  upon  the  request 
of  appellees  and  Landoe  and  Pegram.   The  full  detail  with  respect 
thereto  will  be  found  in  Point  8  herein. 

At  the  close  of  evidence,   DePinto  moved  for  a  directed  verdict. 
(R.T.   551,   T.R.   292).  Such  motion  was  denied.   (T.R.   292).   On 
June  16,    1965,   a  general  verdict  was  returned  against  DePinto  in 
the  sum  of  $314,  794.  19.   (T.  R.   262).   DePinto  moved  for  judgment 
in  accordance  with  his  motion  for  a  directed  verdict,    or  in  the 
alternative,   for  a  new  trial.   (T.  R.   254,  263).   Upon  denial  thereof, 
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this  appeal  was  instituted.   (T.R.   273,  274). 

Following  post  judgment  proceedings,    DePinto  filed  an  action 
seeking  a  permanent  injunction  prohibiting  execution  of  the  judgment 
herein  against  the  marital  community  property  of  himself  and  his 
spouse.   Angus  J.   and  Margaret  F.   DePinto  v.   Provident  Security 
Life  Insurance  Company,    Civil  No.   5609,   U.S.   District  Court,   Phx. 
The  appeal  from  the  entry  of  summary  judgment  against  defendants 
is  pending  here.   Angus  J.   DePinto  and  Margaret  F.    DePinto  v. 
Provident  Security  Life  Insurance  Company  and  Albert  J.   Doig, 
No.   20308. 

On  August  18,    1965,   DePinto  and  his  spouse  filed  a  petition 
I        for  an  arrangement  pursuant  to  Chapter  XI  of  the  Bankruptcy  Act. 
(See  Exh.   D  attached  to  Petition  for  Writ  of  Mandamus  here  in  No. 
20460).   Sworn  schedules  were  filed  showing  total  community  debts 
of  $2,  113,  931.93  and  total  community  assets  of  $754,  109.44.  (See 
Exh.  E  attached  to  Pet.   in  No.    20460).  On  March  10,    1966,   DePinto 
and  his  spouse  filed  a  voluntary  consent  to  be  adjudicated  bankrupt, 
and  James  P.   Donohue  was  appointed  trustee  in  bankruptcy.   (See 
Petition  of  James  P.   Donohue  to  intervene  here).   This  court  granted 
the  said  petition  of  the  trustee  in  bankruptcy  on  June  15,    1966. 
The  opening  brief  of  the  trustee  in  bankruptcy  and  DePinto  was 
timely  filed. 
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2. 

The  Facts. 

DePinto  is  an  educated  man  having  received  his  undergraduate 
and  medical  school  degrees  at  the  University  of  Chicago,   (R.T.    181). 
He  began  the  practice  of  medicine  in  Phoenix,   Arizona  in  1937.   (R.T. 
181).  During  his  career,   DePinto  not  only  practiced  medicine,   but 
also  successfully  managed  his  own  assets  and  property.      (R.T.    181). 
The  investments  which  he  managed  were  substantial  and  required 
his  attention  and  time.   (R.T.   507).  Among  these  investments  were 
stores  which  he  owned.   (R.T.    507). 

In  1947  DePinto  met  James  E.  Kelly.   (R.T.    182).  Subsequent 
to  1947,   DePinto  and  his  wife  became  very  friendly  with  Kelly  and 
the  latter's  wife,   occupied  summer  homes  next  to  each  other  in 
Carlsbad,    California  from  1948  until  about  1960,    entertained  each 
other  in  their  respective  homes.  (R.T.    182-183).     During  that  period, 
DePinto  made  several  trips  to  Carlsbad,   California  with  Kelly  via 
either  airplane  or  automobile.   (R.T.    183).   The  friendship  of  DePinto 
and  Kelly  endured  until  about  1959  or  1960.   (R.T.    183). 

In  1952  DePinto  worked  with  and  assisted  Kelly  in  promoting 
a  corporation  known  as  Life  Underwriters,   Inc.   as  shown  below. 
On  June  16,    1952  Life  Underwriters,   Inc.,   a  management  corporation, 
was  formed.   (R.T.    183).   DePinto  understood  that  the  purpose  of 
Life  Underwriters,   Inc.  was  to  sell  life  insurance  and  to  take  over 
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smaller  companies.   (R.T.    183).   DePinto  owned  stock  in  Life 
Underwriters,   Inc.   for  which  he  paid  $2,  000,    (R.T.    183).   Kelly 
was  the  President  and  a  director  of  Life  Underwriters,   Inc., 
and  DePinto  was  a  director.   (R.T.    183,  184-185).    Prior  to 
October  1,    1952,   Kelly  discussed  with  DePinto  business  affairs 
of  Life  Underwriters,    Inc.   (R.T.    183-184).   On  October  1,    1952, 
Life  Underwriters,   Inc.   issued  a  prospectus  for  the  sale  of  its 
stock  to  the  public  in  which  it  was  stated  that  DePinto  was  a 
director.  (R.T.    184).   DePinto  knew  that  his  name  was  being  used 
as  a  director  of  Life  Underwriters,   Inc.   (R.T.    185). 

About  a  month  and  a  half  later,    on  November  21,    1952, 
United  Security  Life  was  formed.  (R.T.    185).   Kelly  held  office 
as  a  director  and  officer  of  United  at  its  inception  and  remained 
in  such  capacities  until  July  of  1956.   (R.T.    185).   DePinto  knew  in 
late  November  or  early  December  of  1952  of  the  corporate  existence 
of  United.   (R.T.    185).    Prior  to  December  15,    1952,   United 
prepared  a  prospectus  for  the  sale  of  its  stock  to  the  public.   (R.T. 
185).  That  prospectus  of  United      stated  under  the  heading  "Relationship 
with  Life  Underwriters,  Inc.  "  that  Life  Underwriters,   Inc.    "is 
the  exclusive  operating  management  and  sales  agent  for  United 
Security."  (R.T.    185-186).   The  prospectus  also  stated  under  the 
same  heading  that  DePinto  was  a  director  of  Life  Underwriters,   Inc. 
(R.T,    186).  DePinto  presumed  that  Kelly  was  using  DePinto's  name 


in  a  prospectus  issued  by  United.   (R.  T.    186). 

Thereafter  United  engaged  in  the  dual  activities  of  selling 
life  insurance  mainly  to  members  of  the  armed  services  and  selling 
its  common  stock  to  the  public.   (R.T.    186).   Kelly  estimated  that 
between  twentyfive  and  forty  persons  sold  the  stock  of  United  to 
the  public.   (R.T.    186). 

On  March  29,    1955,   a  meeting  of  United's  directors  and 
shareholders  was  held  at  which  a  Dr.   Harry  Gumming  or  James 
Burke  complained  about  the  management  of  United  under  Kelly. 
(R.T.    186).   DePinto  attended  this  meeting  on  March  29,    1955, 
and  saw  and  heard  James  Burke  and  Dr.  Harry  Gumming  at  that 
meeting.  (R.T.    187).  On  direct  examination  by  his  own  counsel, 
DePinto  first  testified  that  James  Burke  was  merely  complaining 
because  he  (Burke)  had  been  promised  a  share  in  United  and  that 
Kelly  had  not  fulfilled  such  promise,   and  that  the  meeting  ended 
on  a  happy  vein.   (R.T.   499-500),   He  also  testified  that  Kelly  had 
been  given  a  vote  of  confidence.   (R.T.   500).   Later,    on  cross- 
examination,    he  admitted  that  among  the  charges  which  had  been 
made  at  the  March  29,    1955  meeting  was  that  the  shareholders 
were  in  danger  of  losing  their  money.   (R.T.   504-505).   DePinto 
also  admitted  that  the  charges  were  serious,   and  was  unable  to 
find  any  reference  in  the  minutes  of  the  meeting  to  any  vote  of 
confidence  having  been  given  Kelly.   (R.T.   504-505).    In  1960, 
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five  years  closer  to  the  March  29,    1955  meeting,    DePinto  testified 
that  the  gist  of  Burke's  complaints  was  "that  things  were  not  going 
properly  with  the  company  and  that  they  were  not  being  admistered 
properly,   and  that  these  stockholders  were  in  danger  of  losing 
their  money.  "  (R.T.    196). 

On  October  14,    1955,   about  seven  and  a  half  montliB  after  the 
March  29th  meeting,   DePinto  became  a  director  of  United.   (R.T.    197). 
At  the  time  DePinto  became  a  director  of  United  he  never  intended 
to  be  an  active  member  of  the  board  of  directors.   (R.T.    197).  At  the 
time  he  became  a  director  of  United,   DePinto  had  had  previous 
experience  as  a  member  of  the  board  of  directors  of  the  Phoenix 
Country  Club  whose  monthly  meetings  he  attended  regularly.   (R.T. 
197).  In  becoming  a  director  of  United,   DePinto  responded  to  a 
request  from  Kelly  that  DePinto  permit  Kelly  to  "use"  DePinto  as  a 
member  of  United's  board  of  directors.   (R.T.    198).  In  agreeing  to 
become  a  director  of  United,   DePinto  allowed  Kelly  the  privilege 
of  DePinto's  name.   (R.T.    198).  At  the  time  he  became  a  director 
of  United  DePinto  knew  that  United  was  selling  life  insurance  to 
members  of  the  armed  forces  at  government  depots.  (R.T.    199). 

While  a  director  of  United,   DePinto  signed  minutes  of  the 
directors'  meeting  of  November  15,    1955  stating  that  he  was  present 
in  person  and  participated  in  the  meeting  whereas  in  fact  he  did  not 
attend  such  meeting.   (R.T.   200-203).  DePinto  also  signed  minutes 


and  a  waiver  of  notice  for  a  directors'  meeting  of  United's  board 
of  directors  for  June  22,    1956  without  reading  the  minutes.  (R.  T. 
205-206).   DePinto  also  signed  a  waiver  of  notice  of  a  meeting  of 
United's  board  of  directors  for  July  18,    1956,   and  did  not  read  the 
minutes  of  said  meeting  referred  to  in  the  waiver.   (R.T.   206), 
At  the  meeting  of  July  18,    1956,   Kelly  resigned  as  President  and 
a  director  of  United,   but  DePinto  did  not  know  that  Kelly  had 
resigned.   (R.T.  206-207).   DePinto  remained  unaware  of  Kelly's 
resignation  as  President  of  United  to  and  including  October  18,    1957. 
(R.T.   207).   The  minutes  of  United's  board  of  directors  for  July 
18,    1956  set  forth  the  resignation  of  Kelly  as  President  and  a 
director  of  United.   (R.T.   206).   DePinto  signed  the  minutes  of  United's 
board  of  directors'  meeting  for  February  19,    1957  stating  that  he 
was  present  whereas  in  fact  he  did  not  attend  the  said  meeting.   (R.T. 
203-204).  DePinto  thought  that  Kelly  was  President  of  United  up  to 
October  18,    1957,    and  did  not  know  that  Kelly  had  resigned.   (R.T. 
208). 

DePinto  never,   during  his  tenure  as  a  director  of  United,    made 
a  telephone  call  to  United's  offices  to  obtain  information  concerning 
United's  financial  condition.   (R.T.   208).   DePinto,   during  his  teniu-e 
as  a  director  of  United,   did  not  examine  the  report  of  the  Director 
of  Insurance  prepared  for  United  for  the  year  ending  in  June,    1956. 
(R.T.   209).  DePinto,   during  his  tenure  as  a  director  of  United,   never 


called  at  United's  offices.   (R.T.   209).  It  was  DePinto's  impression 
that  United  earned  a  profit  for  the  year  1955  whereas  it  actually 
sustained  a  loss.   (R.T.   209).   DePinto  did  not  know  whether  United 
earned  a  profit  or  sustained  a  loss  for  the  year  1956.   (R.T,    209). 
DePinto  did  not  know  whether  United  earned  a  profit  or  sustained  a 
loss     for  the  year  1957  up  to  October  18,    1957.   (R.T.    209).   DePinto 
did  not  know  who  were  the  officers  of  United  from  July  18,    1956, 
to  October  18,    1957.   DePinto  never  wrote  a  letter  or  sent  a  notice 
of  any  kind  to  the  shareholders  of  United  that  he  did  not  intend  to 
actively  participate  as  a  director  of  United.   (R.T.   209). 

It  was  in  the  context  of  the  foregoing  facts  that  Kelly  decided 
to  sell  his  stock  interest  in  United  sometime  in  the  latter  part  of 
1956  or  early  1957.   (R.T.   209).  Kelly  owned  sufficient  stock  in 
United  to  give  him  control  thereof.  (R.T.   209). 

About  four  or  five  days  prior  to  October  18,    1957,   Kelly 
suggested  to  DePinto,    in  a  telephone  conversation,    that  DePinto 
resign  as  a  director  of  United  in  view  of  the  imminent  sale  of 
Kelly's  stock  in  United.  (R.T.   210).  In  the  same  telephone  conversation, 
Kelly  told  DePinto  that  the  purchasers  were  buying  Kelly's  part 
of  United,    his  stock,   and  therefore  perhaps  control  of  the  company. 
(R.T.   210).   DePinto  knew  at  some  point  in  this  conversation  with 
Kelly  on  the  telephone,   four  or  five  days  before  October  18,    1957, 
that  the  control  of  United  was  to  be  taken  over  by  a  new  board  of 
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directors.   (K.T.    210).   DePinto  did  not,    however,    know  the  names 
of  the  new  board  of  directors  of  United.   (R.T.    210).   DePinto  did 
not  ask  Kelly  for  the  names  of  the  individuals  who  were  to  buy  Kelly's 
stock  in  United.   (R.T.   211).   DePinto  did  not  ask  Kelly  who  the  new 
directors  of  United  would  be  after  Kelly's  stock  was  sold.    (K.T.    211). 
When  asked  to  state  what  steps,   if  any,   he  took  to  ascertain  whether 
the  people  to  whom  Kelly  proposed  to  sell  his  stock  were  qualified 
to  manage  a  life  insurance  corporation,    DePinto  replied,  "absolutely 
none.  "  (R.T.   211).   DePinto  took  no  steps  to  ascertain  whether  the 
persons  to  whom  Kelly  was  selling  the  stock  were  financially  responsible 
persons.   (R.T.   211).   DePinto  did  not  know  and  never  met  the  purchasers 
of  Kelly's  stock  before  or  on  October  18,    1957,    or  thereafter,   until 
February  23,    1960.    (R.T.    211). 

On  October  17,    1957,   at  4:45  p.m.,   articles  of  incorporation 
were  filed  for  American  Security  Investment  Company.   (R.T.   210). 
The  articles  were  filed  with  the  Corporation  Commission  of  the  State 
of  Arizona.   (R.T.   210).  On  October  18,    1957,   Kelly  entered  into  a 
written  agreement  of  sale  with  American  whereunder  he  sold  35,  149.89 
shares  of  United  stock  to  American  for  $325,  136.48.   (R.T.    212). 
The  incorporators  of  American  were  Sabo,   Pegram,   Landoe,   Croydon, 
Niesz,   and  Ballantyne  who  were  also  directors  of  American.   (R.T. 
210).  On  October  18,    1957,   United  transferred  the  following  assets 
to  American: 
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Mortgage  loan,    H.    M.    McKinley  $31,851.21 

Interest  accrued  on  McKinley  mtg.  1,  572.91 

Mortgage  loan,    F.  H.    &  L.   Newville  10,816.67 

Interest  accrued  on  Newville  mtg.  57.68 

Clark  County,    Nev.    #  1  bonds  8,855.60 

Interest  accrued  on  Clark  C.   bonds  84.24 

North  English,   Iowa  Coop.  Tel.   bonds  7,345.25 

Interest  accrued  on  North  Eng.   bonds  85.09 

Certificate  of  Deposit  No.  6398,  Union  Bk.  50,000.00 
Certificate  of  Deposit  No.  6399,  Union  Bk.  50,  000.  00 
Certificate  of  Deposit  No.   25,   Bk.   of  D.  1,012.50 

Certificate  of  Deposit  No.   4,   Bk.   of  D.  1,000.00 

Promissory  notes.    United  Finance  Co.  86,000.00 

Interest  accrued  on  United  Fin.   notes  1,  626.88 

Check  No.  6806  issued  to  American  Sec.  13,588.91 
Check  No.  6807  issued  to  American  Sec.  9,  059.  28 
Check  No.  6808  issued  to  American  Sec.  10,043.78 
Cash  6,  794.  19 

Total  $314,794.19 

(R.T.   213.   O.T. 237-239). 
On  the  same  day,   October  18,    1957,   the  above  assets  were  trans- 
ferred by  American  to  Kelly.   (R.T.   214).  On  October  18,    1957, 
United  received  30,  800  shares  of  the  Class  A  non-voting  common 
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stock  of  American  Security  Investment  Company.   (R.T,   214). 
No  other  property  or  money  or  assets  of  any  kind  were  trans- 
ferred by  American  to  United  on  October  18,    1957,   and  the 
minutes  of  American  for  October  18,    1957,   at  3:30  p.m.  state 
that  such  shares  were  issued  for  the  assets  above  excluding 
the  $6,  794.  19  and  totaling  $308,  000.   (R.T.   215).   On  October 
18,    1957,   American  did  not  have  a  permit  from  the  Securities 
Division  of  the  Arizona  Corporation  Commission  authorizing 
the  issuance  of  30,  800  shares  of  its  non-voting  common  stock 
to  United.   (R.T.   215).   The  minutes  of  American's  board  of  directors 
for  3:30  p.m.   on  October  18,    1957  state  that  the  stock  in  United 
to  be  purchased  by  it  from  Kelly  was  to  be  paid  for  by  delivering 
to  Kelly  the  assets  described  above  with  the  exception  of  the 
$6,794.19  in  cash.   (R.T.    216).   The  minutes  of  United 's  board  of 
directors  for  October  18,    1957,   at  4:00  p.m.   state  that  DePinto 
was  present,    show  that  the  directors  of  American;  Sabo,   Pegram, 
Croydon,   Ballantyne  and  Niesz,   were  installed  as  directors  by 
DePinto,   Nina  Dunn,   and  J.  L.   Jenkins,    (R.T.   217,    T.  R.    120), 
and  show  that  DePinto  signed  the  minutes  under  the  word 
"Approved.  "  (R.T.    217,   T.  R.    120).   The  minutes  of  United 's  board 
of  directors  for  October  18,    1957,   at  4:15  p.m.   state  that  the 
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resignation  of  DePinto  is  accepted  and  that  a  resolution  is 
adopted  transferring  the  $308,000  in  assets  to  American  for 
the  30,  800  shares  of  the  latter's  common  non-voting  stock. 
(R.T.   217,   T.R.    123-126).   No  signatures  of  anyone  appear 
on  the  October  18,    1957  minutes  of  United's  board  of  directors 
for  4:15  p.m.   (R.T.   515.   T.R.    126,   Exh.   5-H).   DePinto's 
resignation  as  a  director   of  United  Security  Life  was  accepted 
at  "about  4:15  p.m.".  'R.T.   518).     The  signature  of  the 
Secretary  of  United  Security  Life  does  not  appear  on  the  minutes 
of  United  for  October  18,    1957,   at  4:15  p.m. 

Prior  to  the  sale  of  Kelly's  stock  to  American  on  October 
18,    1957,   both  Kelly  and  Croydon,   the  latter  being  one  of  the 
directors  of  American  after  its  formation,   knew  that  Kelly  was 
to  be  paid  with  $308,000  in  assets  of  United  as  described  above 
excepting  the  $6,  794.  19  in  cash.   (R.T.   331,382).  Kelly  knew 
that  he  was  to  receive  those  specific  assets  of  United's  about 
a  week  or  ten  days  before  October  18,    1957  when  the  transfer 
actually  occurred.   (R.T.    331). 

Kelly,   the  seller  of  the  stock  in  United  to  American,    consulted 
with  tax  counsel  in  preparing  his  1957  federal  income  tax  return 
reporting  the  amount  received  from  American.  He  consulted 
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with  Frank  Campbell,   a  leading  tax  attorney  in  Phoenix,   Arizona, 
and  reported  on  his  federal  income  tax  return  for  1957  that  the 
assets  described  above,   with  the  exception  of  the  $6,  794,  19  which 
he  did  not  receive,    had  a  fair  market  value  of  $308,000,   (R.  T.    307, 
329-330).   The  Insurance  Department  of  Arizona,   after  a  two  and 
one  half  month  examination  and  audit  conducted  by  a  Senior  Examiner 
and  his  assistant,   placed  a  fair  market  value  of  $308,  000  on  the 
assets,    exclusive  of  the  $6,  794.  19  in  cash,    transferred  from  United 
to  American  on  October  18,    1957  when  it  concluded  that  United's 
deficit  had  been  increased  by  $308,  000  as  a  result  of  the  loss  of  such 
assets.   (R.T.   263-265,   Exh.    16  at  p.   61).  American,   the  purchaser 
of  the  $308,  000  in  assets,    reflected  that  the  fair  market  value  of 
such  assets  was  $308,  000  on  October  18,    1957  when  it  entered 
such  amount  on  its  books  and  records  as  the  corporation's  cost 
thereof.  (Exh.   52).   The  fair  market  value  of  the  assets  transferred 
from  United  to  American  on  October  18,    1957  was  $314,  794.  19. 

The  30,  800  shares  of  American's  class  A  non-voting  common 
stock,   the  corporation  which  had  been  formed  at  4:45  p.m.   on 
October  17,    1957,   had  no  fair  market  value  according  to  the 
Insurance  Department  of  Arizona  since  it  found  that  United's  deficit 
increased  by  $308,  000  as  a  result  of  the  October  18,    1957 
transfer  of  the  $308,  000  in  assets  in  return  for  the  30,  800  shares  . 
(R.T,   264-265,   Exh.    16).   Croydon,   a  director  of  American,   and 

-15- 


one  of  the  perpetrators  of  the  looting  of  United  who  received  a 
$13,  588.91  commission  from  Kelly  therefor,    received  some  of 
the  American  common  stock  for  services  rendered  in  1957  in 
connection  with  the  formation  of  the  company,   and  he  placed  no 
value  on  the  American  stock  in  his  federal  income  tax  return. 
(R.T.   366).  American  was  in  a  deficit  condition  on  October  18, 
1957.   (Exh.   52).   Croydon  stated  that  the  American  stock  had  no 
value  unless  the  two  management  contracts  it  owned  had  value. 
(R.T.   364,  367).   The  Insurance  Department  of  Arizona  placed  no 
value  on  the  two  management  contracts  of  American  when  in  its 
examination  and  audit  for  the  year  ending  1957,   it  concluded  that 
United's  deficit  increased  by  $308,  000  as  a  result  of  the  transfer 
of  assets  to  United  in  return  for  the  30,  800  shares  of  American's 
class  A  non-voting  common  stock.   (R.T.   264-265,   Exh.    16  at  p.   61). 
The  30,  800  shares  of  American's  class  A  non-voting  common  stock 
transferred  or  issued  to  United  by  American  on  October  18,    1957 
had  no  fair  market  value. 

United  was  in  a  deficit  condition  on  October  17,    1957,    the 
day  before  the  transfer  of  $314,  794.  19  of  its  assets  to  American 
and  then  to  Kelly.   (R.T.   263-265,374,   Exh.   16  at  p.   61).   Both 
the  Insurance  Department  of  Arizona  in  its  1958  audit  of  the  year 
ending  December  31,    1957,   and  Croydon  so  determined.   (R.T.    263, 
264,  374,   Exh.    16  at  p.   61). 
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ARGUMENT 

Even  if  the  judgment  here  is  affirmed,   the  judgment  creditor 
may  collect  less  than  thirty-five  cents  on  the  dollar.  This  is  because 
the  DePinto  marital  community  is  hopelessly  insolvent  with  total 
liabilities  of  $2,  113,  931.  93  and  total  assets  of  only  $754,  109.  44. 
Thus,   it  is  the  trustee  in  bankruptcy  who  is  the  real  party  in  interest 
here.  He  is,   by  this  appeal,    seeking  to  create  a  fund,   at  the  expense 
of  the  judgment  creditor  here,   for  general  creditors  who  extended 
credit  years  after  the  entry  of  the  1960  and  1962  judgment  herein. 
Therefore,   in  the  following  argument,   when  appellee  refers  to 
"appellants,  "  the  term  encompasses  both  DePinto  and  the  trustee  in 
bankruptcy. 

General  Response  To  Appellants '  Liability  Arguments. 

Each  of  the  appellants'  contentions  respecting  proximate 
cause,   liability,    rejected  or  admitted  evidence,   and  claimed 
error  relating  to  instructions,    rests  on  the  assumption  that  DePinto 
was  required  to  defend  and  was  charged  with  only  one  act  of 
negligence  or  breach  of  fiduciary  duty  -  that  of  electing  the  out- 
siders to  United 's  board  of  directors.  Thus,   they  say  that  the  "only 
issue  in  this  case  was  the  question  of  whether  or  not  the  transfer  of 
assets  from  United  to  American  on  October  18,    1957  was  proximately 
caused  by  the  negligence  of  DePinto  in  participating  in  the  election  of  the 
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Niesz  group  to  the  Board  of  Directors  of  United.  "  This  point  is 
reached  by  ignoring  the  pretrial  order  which  contains  a  long  list 
of  other  acts  of  negligence,    interpreting  the  connplaint  in  inter- 
vention narrowly,   ignoring  the  amended  complaint  filed  by  appellee, 
ignoring  the  notice  received  in  1960  at  the  trial  and  again  in  1962 
of  the  several  claims  being  made  against  him,   and  reverting  to 
a  theory  of  nice  pleading  which  is  wholly  foreign  to  both  the 
spirit  and  the  substance  of  the  Federal  Rules  of  Civil  Procedure. 

What  this  case  actually  involved  is  set  forth  in  several  pages 
of  the  pretrial  order  listing  many  acts  of  DePinto's  negligence  and 
breach  of  fiduciary  which  were  claimed  to  have  proximately  caused 
the  loss  to  United  of  $314,  794,  19  on  October  18,    1957.   (T.  R.    141- 
146,    148-149,    150-156).  Many  of  these  particular  acts  or  omissions 
were  set  forth  in  the  testimony  of  DePinto  at  the  1960  trial  (O.T. 
1201-1230),    were  referred  to  in  the  1960  findings  of  fact  and  conclusions 
of  law  (O.T.   331-353),   and  again  in  great  detail  in  the  1962 
supplemental  findings  of  fact  and  conclusions  of  law  ordered  by  this 
court.  (O.T.    1712-1745).   Thus,    the  district  judge  instructed  the 
jury  at  the  close  of  the  evidence  as  follows: 

"The  particular  acts  or  omissions  on  the  part  of  the  defendant 
DePinto,   which  plaintiffs  allege  occurred  and  amounted  to 
negligence  or  breach  of  fiduciary  duty  are  as  follows: 
Acceptance  of  the  office  of  director  without  intending  to 
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discharge  the  duties  and  responsibilities  of  director;  delegating 
or  relinquishing  his  responsibilities  as  a  director  to  Kelly; 
failing  to  attend  directors'  meetings;  failure  to  examine  minutes, 
records  and  transactions  and  documents  of  the  corporation; 
failure  to  keep  himself  advised  by  reasonable  inquiry  as  to 
important  transactions  of  the  corporation,   and  particularly  as 
to  the  transactions  in  question  resulting  in  the  transfer  to 
Kelly  of  corporate  assets;  failure  to  investigate  and  to  require 
measures  for  protection  of  the  corporation  with  respect  to 
conditions  and  transactions  potentially  harmful  to  the  corporation 
and  stockholders  when  such  were  brought  to  his  attention  or 
of  which  he  should  have  learned  in  the  exercise  of  reasonable 
care,   and  failure  to  exercise  reasonable  care  to  assure  that 
adequate  funds,   property,   and  security  be  obtained  by  the 
corporation  in  return  for  the  transfer  to  James  E.   Kelly  of 
substantial  assets  of  United  Security  Life. 

"The  defendant  DePinto  denies  each  and  all  of  the  plaintiff's 
allegations  in  every  particular.   This  places  the  burden  of  proof 
upon  the  plaintiffs  to  establish  by  a  fair  preponderance  of  the 
evidence  the  material  allegations  of  their  claim  against  DePinto 
that  are  denied  by  him. 

"The  essential  issues  of  the  case  are: 
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"  1.     Is  defendant  U  ePinto  chargeable  with  negligent  breach 

of  fiduciary  duty  in  any  one  or  more  of  the  particulars  asserted 

by  plaintiffs?  If  so, 

"  2.     Did  such  negligent  breach  of  fiduciary  duty  of  defendant 

D  ePinto  proximately  contribute  to  causing  financial  loss  and 

damage  to  United  Security  Life,   a  corporation?  If  so, 

"  3.     What  was  the  amount  of  such  loss  and  damage  to  United 

Security  Life?   "(R.T.   570-571).  (Underscoring  supplied) 

Thereafter,   the  district  judge  instructed  the  jury  at  length  with  res- 
pect to  the  law  applicable  to  the  various  acts  of  claimed  negligence. 

For  example,   he  instructed  the  jury  that  a  particular  director 
w  ho  delegates  his  duties  and  responsibilities  to  another  and  negligently 
fails  to  take  part  in  the  management  of  the  corporation  is  liable  for 
the  misconduct  or  negligence  of  those  to  w  hom  he  delegated  his 
responsibilities  which  was  the  proximate  cause  of  loss  to  the  corporation. 
(R.T.   581).  This  was  the  rule  set  forth  in  Supplemental  Conclusion 
of  Law  No.   5  filed  by  the  district  judge  on  March  28,    1962.   (O.  T. 
1734). 

In  short,   the  jury  was  given  many  acts  of  negligence  or  breach 
of  fiduciary  duty  claimed  by  appellee  to  have  been  committed  by 
DePinto,   and  it  was  their  job  to  decide  if  they  had  been  committed, 
and  if  so,   did  any  proximately  cause  loss  to  United,   and  if  so,   what 
was  the  amount  of  that  loss? 


\  Therefore,   appellants  appeal  and  argument  is  fatally  defective 

when  they  say  there  is  no  proximate  cause  between  one  of  these  acts 
of  negligence  -  the  election  of  outsiders  to  United 's  board  -  and  the 
loss  of  $314,  794.  19  of  United's  assets  to  Kelly.    There  were  several 
other  acts  of  negligence  and  breach  of  fiduciary  duty  submitted  to  the 
jury,   and  appellants  cannot  overcome  the  jury's  finding  of  proximate 
cause  between  one  or  more  of  those  acts  and  the  $314,  794.  19  loss 
to  Unitedly  arguing  there  is  no  proximate  cause,   assuming  they  are 
correct,   between  the  negligent  act  of  electing  the  outsiders  to  United's 
board  and  the  loss. 

For  example,    there  is  no  dispute  at  all  that  DePinto  delegated 
his  duties  as  a  director  to  Kelly,   and  that  Kelly  robbed  United  of 
$314,  794,  19  of  its  assets.   That  is, the  proximate  cause  between  Kelly's 
acts  and  the  loss  is  patently  clear.  Also,   there  is  no  argument  res- 
pecting the  conclusion  that  Kelly  was  negligent  and  improper  in  his 
conduct  toward  United.   Therefore,   the  law  makes  DePinto  liable  for 
Kelly's  negligence  or  misconduct.   (See  a  full  statement  of  the  law  at 
O.T.    1734).   Consequently,   how  does  an  alleged  lack  of  proximate 
cause  between  DePinto's  negligent  act  in  electing  the  Niesz  board 
and  the  $314,  794.  19  loss  toLhited  prevent  the  jury  from  holding  him 
liable  under  the  above  claim  of  having  delegated  his  duties  to  Kelly? 
The  same  applies  to  each  of  the  other  acts  of  claimed  negligence 
about  which  the  trial  court  instructed  the  jury,   and  about  which  DePinto 
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has  said  nothing  in  his  opening  brief  because  of  his  contention  that 
the  only  question  was  whether  the  loss  was  proximately  caused  by 
his  negligence  in  electing  the  Niesz  board. 

A  cursory  reading  of  the  first  five  points  of  appellants'  brief 
shows  that  their  request  for  a  directed  verdict  and  a  new  trial, 
with  the  exception  of  the  damages  contentions  relating  to  the  new 
trial  request,    is  grounded  on  their  view  that  the  only  issue  which 
could  have  gone  to  the  jury  was  the  limited  issue  of  whether  one  act 
of  DePinto's  negligence  -  electing  the  Niesz  board  -  was  the  proximate 
cause  of  United's  loss  on  October  18,    1957.  Thus,   they  have  not 
even  attempted  to  show  there  is  no  substantial  evidence  to  support 
the  jury's  verdict  with  respect  to  the  other  acts  of  negligence  and 
breach  of  fiduciary  duty  submitted  to  it.  What  is  the  basis  of  this 
view  of  the  case? 

Originally  DePinto  objected  to  the  pretrial  order  provision 
that  "as  a  result  of  this  pretrial  order  the  pleadings  pass  out  of  the 
case.  "  (T.R.    194).   This  was  because  he  insisted  that  plaintiff  could 
only  make  the  claim  againsthimas  DeHnto  stated  it.   (R.T.    122-123). 
However,   he  has  not  assigned  as  error  that  ruling  of  the  district 
court,   and  has  presented  no  argument  citing  any  authority  in  support 
of  his  position.  Instead  he  has  made  an  oblique  attack  on  the  pretrial 
order  by  referring  to  the  very  pleadings  which  the  pretrial  order 
stated  passed  out  of  the  case,   and  arguing  therefrom  that  the  complaint 


in  intervention  only  may  be  referred  to,    that  since  DePinto  resigned 
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from  United's  board  the    Count   VI      therein  could  not  apply  because 
DePinto  could  not  therefore  have  "caused"  or"permitted  "  United  to 
transfer  its  assets  to  American,   and  that  since  Count  VII  of  the 
complaint  in  intervention  alleges  that  DePinto  negligently  transferred 
the  control  of  United,   the  only  issue  wliich  the  jury  was  permitted 
to  hear  was  whether  the  transfer  of  assets  from  United  to  American 
on  October  18,    1957  was  proximately  caused  by  negligence  of  DePinto 
in  participating  in  the  election  of  the  Niesz  group  to  United's  board 
of  directors.   (Br.   28).  Thus,   he  says  any  evidence  admitted  with 
regard  to  the  other  acts  of  negligence  or  rejected  with  respect  to  his 
sole  issue,   any  instructions  rejected  with  regard  to  his  sole  issue, 
any  instructions  given  regarding  the  other  acts  of  negligence,   constitute 
error.  And  finally  appellants  argue  that  proximate  cause  was  not 
possible  with  respect  to  the  issue  as  they  framed  it,   and  therefore  they 
were  entitled  to  a  directed  verdict.  That  is  their  case  in  Points  1 
through  5  except  for  the  damages  issue. 

Appellees    iwiy  DePinto  had  notice  of  appellee's  claims  of 
several  acts  of  negligence  as  far  back  as  1960,   that  the  pretrial  order 
cannot  be  indirectly  attacked  as  appellants  are  doing,   that  the 
philosophy  of  narrowly  construing  a  pleading  and  then  finding  that 
any  variance  between  that  contraction  and  the  proof  is  fatal  to  the 
pleader  and  prejudice  to  the  defendant  if  allowed  has  not  been  accepted 
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in  me  itfueiai    cuuiih  lui    neai  ly  nan  a.  century  cinu  uericiiniy  nut 
since  the  adoption  of  the  federal  rules,   that  assuming  DePinto's 
resignation  was  in  fact  accepted  before  the  assets  of  United  were 
taken  it  does  not  follow  that  his  negligence  and  breach  of  fiduciary 
duty  up  to  the  point  when  the  resignation  was  accepted  did  not 
"cause"  United  to  transfer  its  assets  or  "permit"  United  to  enter 
into  an  agreement  whereby  its  assets  were  transferred  for  worthless 
stock,   that  Rule  8  requires  a  short  plain  statement  of  the  claim 
and  therefore  the  federal  courts  do  not  narrowly  limit  the  issues 
to  a  jury  as  DePinto  claims,   that  Rule  16  negates  the  contention 
appellants  are  making,   and  that  the  modern  philosophy  of  pleading 
is  that  they  do  little  more  than  indicate  generally  the  type  of 
litigation  that  is  involved.   2  Moore,    Federal  Practice  §  8.03  at 
1607.  Appellants  have  failed  to  assign  as  error  the  entry  of  the 
pretrial  order  with  its  provisions  concerning  the  pleadings,   and 
have  failed  to  argue  with  respect  thereto.   Thus,    they  have  abandoned 
such  a  point. 

Appellees,   in  the  following  material,   answer  appellant  's 
request  for  a  directed  verdict,   and  then  his  arguments  concerning 
a  new  trial.   Before  reaching  the  new  trial  arguments,   appellee 
advances  the  constitutional  argument  that  a  directed  verdict  cannot 
be  granted  after  a  jury  verdict  has  been  returned  for  the  plaintiff. 
Should   the  court  have  a  question  with  respect  thereto,   it  may 
wish  to  read  that  contention  first.    (  See  page  52,    infra. ) 

-24- 


1. 

Appellants  Have  Not  Carried  Their  Burden  Of  Showing 
That  The  Jury  Verdict  Is  Not  Supported  By  Any  Substantial 

Evidence. 

Although  appellant  DePinto  stipulated  in  the  pretrial  order  of 

March  9,    1960  that  there  were  "no  material  issues  of  any  material 

1 
fact  as  to  him",     he  contended  during  both  the  first  and  second 

appeals  of  his  to  this  court  that  he  had  been  deprived  of  his  right 
under  the  Seventh  Amendment  to  have  the  issue  of  his  liability  sub- 
mitted to  a  jury.   This  court  gave  him  the  jury  trial  he  sought  by 

2 
so  ordering,   and  reversing  and  remanding  for  a  new  trial.     Shortly 

thereafter,   appellee  filed  a  motion  for  summary  judgment  on  the 
issue  of  liability  only.   On  November  9,    1964,   U.S.  District  Judge 
George  H.   Boldt  directed  all  counsel  of  record  to  file  their  respective 
memoranda  supporting  or  opposing  the  said  motion  by  certain  specified 
dates,   and  set  the  said  motion  for  a  hearing  on  December  2,    1964. 
On  November  20,    1964  DePinto  filed  an  affidavit  of  bias  and  prejudice 
in  which  he  alleged: 

"On  the  13th  day  of  April,    1964,   attorneys  for  plaintiffs 
filed  herein  a  Motion  For  Summary  Judgment  on  Issue  of 


1.  O.T.   261. 

2.  DePinto  v.   Provident  Security  Life  Insurance  Company,    9  Cir. , 
1963,    323  F.2d  826. 
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Liability  Only.   Notwithstanding  the  fact  that  the  granting 
of  such  Motion  will  be  in  derogation  of  and  contrary  to  the 
mandate  and  decision  of  the  Court  of  Appeals  for  the  Ninth 
Circuit  (DePinto  v.   Provident  Security  Life  Insurance  Company, 
323  F,  2d  826),    requiring  a  new  trial  before  a  jury.    Judge 
Boldt  has  issued  a  Memorandum  dated  November  9,    1964, 
a  copy  of  whiich  is  attached  hereto  as  Exhibit  "C",   and  by 
reference  incorporated  herein,   which  Memorandum  discloses 
that  Judge  Boldt  intends  to  consider  said  Motion  For  Summary 
Judgment  on  the  merits.  "  (T.R.   66,67). 

Thus,   the  very  prospect  of  a  ruling  by  the  trial  court  on  the 
issue  of  DePinto's  liability,    rather  than  a  submission  to  a  jury,   was 
so  horrendous  to  DePinto  that  he  made  the  serious  charge  that 
Judge  Boldt  was  biased  and  prejudiced,   and  assigned  as  one  of  the 
reasons  in  support  thereof  the  fact  that  Judge  Boldt  intended  to 
consider  the  motion  for  summary  judgment.   The  motion  for  summary 
judgment  was  denied  by  Judge  Boldt  on  March  5,    1965.   (T.R.   288). 

Later,   in  the  pretrial  order  which  was  entered  on  June  10, 
1965,   DePinto  contended  that  the  issues  of  his  negligence,   breach 
of  fiduciary  duties,   proximate  cause  and  the  amount  of  loss  to  United 
were  "issues  of  fact  to  be  determined  by  the  jury  herein.  "  (T.R.    161). 

Nevertheless,   and  despite  his  prior  insistence  upon  the  sub- 
mission of  such  issues  to  the  jury,   now  that  DePinto  has  had  a  jury 
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'        trial  and  the  general  verdict  returned  was  adverse  to  him,    he 

seeks  to  overcome  that  adverse  jury  verdict  by  contending  that 

the  district  court  erred  in  having  submitted  such  issues  to  the 

jury  for  determination.  In  so  contending,   at  this  point,    that  he 

got  a  jury  trial  but  should  not  have,    DePinto,    after  eight  years  of 

litigation,    has  come  full  circle  -  back  to  the  point  of  beginning. 

The  appellants'  contentions  that  the  trial  court  erred  in  denying 
DePinto's  motion  for  a  directed  verdict  at  the  close  of  all  of  the 
evidence  (Specification  of  Error  No.    1),   and  in  failing  to  grant  his 
motion  for  judgment  in  accordance  with  his  motion  for  a  directed 
verdict  (Specification  of  Error  No.    10),    present  the  sole  question 
of  whether  there  was  any  evidence  to  support  the  verdict  of  the  jury. 
(Appellants'  Questions  1  and  2).  In  order  to  determine  whether  or 
not  appellants  have  carried  their  burden  herein  of  proving  their 
contention  that  there  is  no  evidence  in  the  record  to  support  the 
verdict,   it  is  first  necessary  to  review  the  rules  respecting  the 
scope  of  review  of  a  jury  verdict  and  the  test  to  be  applied  on  such 
review. 

a. 
Scope  Of  Review  Of  Jury  Verdict. 

In  the  leading  case  of  Tennant  v.   Peoria  &  P.   U_.   R^.   Co. , 
321  U.S.   29,  35  (1944),   the  scope  of  review  of  jury  cases  is 
stated  to  be: 
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"It  is  not  the  function  of  a  court  to  search  the  record 
for  conflicting  circumstantial  evidence  in  order  to  take  the 
case  away  from  the  jury  on  a  theory  that  the  proof  gives 
equal  support  to  inconsistent  and  uncertain  inferences.   The 
focal  point  of  judicial  review  is  the  reasonableness  of  the 
particular  inference  or  conclusion  drawn  by  the  jury.   It  is 
the  jury,   not  the  court,   which  is  the  fact-finding  body.   It 
weighs  the  contradictory  evidence  and  inferences,    judges  the 
credibility  of  witnesses,    receives  expert  instructions,   and 
draws  the  ultimate  conclusions  as  to  facts.   The  very  essence 
of  its  function  is  to  select  from  among  conflicting  inferences 
and  conclusions  that  which  it  considers  most  reasonable. 
Washington  &  Georgetown  R.   Co.   v.   McDade,    135  U.S.   554, 
571,572;  Tiller  v.  Atlantic  Coast  Line  R.   Co.,    supra;  Bailey 
V.   Central  Vermont  Ry.,    319  U.S.    350,353,354.   That  con- 
clusion,  whether  it  relates  to  negligence,    causation  or  any 
other  factual  matter,   cannot  be  ignored.   Courts  are  not  free 
to  reweigh  the  evidence  and  set  aside  the  jury  verdict  merely 
because  the  jury  could  have  drawn  different  inferences  or 

conclusions  or  because  judges  feel  that  other  results  are  more 

3 
reasonable.  " 


3.     Reaffirmed  in  Scintilles  V.  Inter-Caribbean  Corp. ,    361  U.S.    107, 
110,   and  Gallick  V.  Baltimore  &  Ohio  R.   Co.,    372  U.S.    108,114-115. 
Cited  with  approval  by  this  court  in  Southern  Pacific  Company  v. 
Heavingham,    9  Cir. ,    1956,    236  F.  2d  406,  409,   and  by  the  Supreme 


Thus,   once  a  jury  has  made  ultimate  findings  respecting 

liability  and  loss,   the  defendant  is  not  free  to  relitigate  the  factual 

dispute  in  the  appellate  court.   Lavender  v.   Kurn,    1946,    327  U.S. 

645,  652.  To  do  so  would  constitute  a  denial  of  plaintiff's  rights 

under  that  clause  of  the  Seventh  Amendment  which  provides  that: 

"...  no  fact  tried  by  a  jury,    shall  be  otherwise  re-examined  in 

any  Court  of  the  United  States,    than  according  to  the  rules  of  the 

common  law.  "  In  this  respect  the  instant  appeal  differs  from  the 

earlier  two  appeals  in  which  appellant  contended  that  he  was  en- 

4 
titled  to  a  trial  de  novo  in  this  court,  and  thus  asked  the  court    to 

review  the  evidence  and  draw  its  own  conclusions  therefrom  respect- 
ing the  liability  of  DePinto.   Review  in  the  instant  appeal,   being  an 
appeal  from  a  general  verdict  of  a  jury,  is  limited  to  the  questions 
of  whether  or  not  the  trial  court  erred,   as  a  matter  of  law,   res- 
pecting its  rulings  on  defendant's  motions  for  a  directed  verdict, 
for  judgment  notwithstanding  the  verdict,   and  for  a  new  trial. 


Court  of  Arizona  in  Apache  Ry.   Co.  v.  Shumway,    1945,    62  Ariz. 
359,    158  P.  2d  142,  150,   wherein  it  was  concluded:"The  only  remain- 
ing question  is  as  to  proximate  cause. .  .   The  decision  of  the  Supreme 
Court  of  the  United  States  in  Tennant  v.   Peoria  &  P.U.  R.   Co.,    321 
U.S.   29,   64  S.   Ct.   409,   411,    88  L.   Ed.   520,    holds  that  the  jury 
finding  forecloses  all  questions  as  to  this.  All  that  is  required  in 
negligence  cases  is  for  the  plaintiff  to  present  probative  facts  from 
which  negligence  and  the  causal  relation  may  be  reasonably  inferred..  .  ' 
4.     Opening  brief  of  appellant  DePinto  in  No.    17114  at  35. 


29- 


b. 

Standard  To  Be  Applied  On  Review  Of  Jury  Verdict. 

Inquiry  upon  review  of  a  jury  verdict  is  focused  initially  and 
primarily  upon  the  question  of  whether  there  is  a  reasonable  basis 
in  the  record  for  the  ultimate  findings  of  fact  made  by  the  jury.   Not 
only  is  appellate  review  of  the  jury's  verdict  limited  to  such  inquiry, 
but  as  stated  in  Lavender  v.  Kurn,   supra,    it  is'bnly  where  there  is 
a  complete  absence  of  probative  facts  to  support  the  conclusion 
(verdict)  reached  does  a  reversible  error  appear.  "  Therein  the 
Supreme  Court  of  the  United  States  stated: 

"It  is  no  answer  to  say  that  the  jury's  verdict  involved 
speculation  and  conjecture.  Whenever  facts  are  in  dispute 
or  the  evidence  is  such  that  fair  minded  men  may  draw  different 
inferences,   a  measure  of  speculation  and  conjecture  is  required 
on  the  part  of  those  whose  duty  it  is  to  settle  the  dispute  by 
choosing  what  seems  to  them  to  be  the  most  reasonable 
inference.   Only  where  there  is  a  complete  absence  of  probative 
facts  to  support  the  conclusion  reached  does  a  reversible  error 
appear.   But  where,   as  here,   there  is  an  evidentiary  basis  for 
the  jury's  verdict,   the  jury  is  free  to  discard  or  disbelieve 
whatever  facts  are  inconsistent  with  its  conclusions.  And  the 
appellate  court's  function  is  exhausted  when  that  evidentiary 
basis  becomes  apparent,   it  being  immaterial  that  the  court 
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might  draw  a  contrary  inference  or  feel  that  another  conclusion 

is  more  reasonable.  "  (Underscoring  supplied) 

The  language  of  the  Supreme  Court  in  the  foregoing  sentence 

which  was  partially  underscored,   and  which  succinctly  states  the 

ultimate  test  on  review  of  a  jury  verdict,   was  quoted  with  approval 

by  this  court  in  Sherwood  &  Roberts -Kennewick,   Inc.   v.  _St.   Paul 

F_&L  M_.   Ins.   Co.,    9  Cir. ,    1963,    322  F.  2d  70,77,    n.    8.   Stated  in 

another  way,   the  same  "total  lack  of  evidence  test"  was  said,   in 

Lyons  V.  Gilliland,    9  Cir. ,    1962,    303  F.  2d  452,  453,   to  be  that  the 

finding  of  the  jury  is  binding  "unless  there  is  no  substantial  evidence, 

whether  contradicted  or  not,   to  support  the  jury  verdict".   (The 

emphasis  on  the  word  "no"  was  placed  there  by  the  court).  The 

standard  has  also  been  stated  by  this  court  as  an  inquiry  into  "whether 

there  is  any  or  sufficient  evidence  to  sustain  a  verdict.  "  United  States 

5 
v.  Oliver,    9  Cir. ,    1932,    59  F.  2d  53,  55.    Although  it  has  been  stated 

in  various  ways,    "the  rule  is  clear  that  on  appeal  from  a  judgment 

based  upon  a  jury's  verdict  the  verdict  and  judgment  based  thereon 

will  be  sustained  if  there  is  substantial  evidence  in  the  record  in 

support  thereof.  "  Richfield  Oil  Corporation  v.   Karseal  Corporation, 


5.     See  further  Lumbra  V.   United  States,    1934,    290  U.S.   551,553: 
"...  The  question  presented  is  whether  there  is  any  evidence  upon 
which  a  verdict  for  petitioner  might  properly  be  found.  .  .  "  (Under- 
scoring supplied);  Quebedoux  v.   Hammons,    9  Cir.,    1927,    22  F.  2d 
530,  532:   "...  The  rule  is  too  well  settled  to  require  citation  of 
authority  that,    if  there  is  any  substantial  evidence  to  sustain  the 
allegations  of  the  complaint,   a  peremptory  instruction  to  find  for  the 
defendant  should  be  refused.  .  .  "  (Underscoring  supplied). 


9  Cir. ,    1959,    271  F.  2d  709,  712.  See   also,    Flintkote  Company  v. 
Lysfiord.    9  Cir.,    1957,    246  F.  2d  368,374,375.  Arizona  follows 
the  "substantial  evidence"  rule.   Casey  v.   Beaudry  Motor  Company, 
83  Ariz.   6,    315  P.  2d  662,  665-666. 

In  considering  the  question  of  whether  there  is  any  substantial 
evidence  in  the  record  in  support  of  the  jury's  verdict,  the  following 
general  rules  are  applicable: 

1.  It  is  assumed  that  all  evidence  before  the  jury  was  properly 

admitted.   Flintkote  Company  v.   Lysfjord,   9  Cir. ,    1957,    246  F.  2d  368, 

377;  Salt  River  Valley  Water  Users'  Ass'n  v.   Barry,    1926,    31  Ariz. 

6 
51,    250  P.    356,  360. 

2.  All  facts  which  plaintiff's  evidence  tends  to  prove  must  be 
assumed  to  have  been  established,   and  all  inferences  fairly  deductible 
from  such  facts  must  be  drawn  in  his  favor.  Lumbra  v.   United  States, 
1934,   290  U.S.   551,  553;  Gunning  v.   Cooley,    1930,    281  U.S.    90.94; 
Sherwood  &  Roberts -Kennewick,   Inc.   v.   St.   Paul  F.    &  M.   Ins.   Co. , 

9  Cir.,    1963,    322  F.  2d  70,75;  Richfield  Oil  Corporation  v.   Karseal 

Corporation,    9  Cir.,    1959,    271  F.   2d  709,  712;  United  States  v.   Bemis, 

6^     Since  "...   the  competency  of  evidence  is  not  properly  triable  upon 
a  motion  for  an  instructed  verdict. .  .  "  City  of  Phoenix  v.   Brown,    1960, 
88  Ariz.   60,    352  P.  2d  754,  757,    for  the  reason  that  a  motion  for  an 
instructed  verdict  goes  only  to  the  sufficiency  of  the  evidence  and 
presupposes  that  all  evidence  was  admitted  by  the  court  was  competent, 
relevant  and  material.    Salt  River  Valley  Water  Users'  Ass'n  v. 
B*rry,    1926,    31  Ariz.   51,    250  P.   356,360,   appellants'  contention 
that  there  is  no  competent  evidence  to  support  the  jury's  verdict 
respecting  damages  is  not  well  taken.   (See  appellants'  brief  at  p.    15). 
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9  Cir.,    1939,    107  F.  2d  894,897;  Figueroa  v.   Majors,    1959,    85 
Ariz.   345,  346,    338  P.  2d  803,  804;  Golfinoe  v.   Southern  Pacific 
Company,    1959,    86  Ariz.    315,    345  P.  2d  780,  781;  City  of  Phoenix 
V.   Brown.    1960,    88  Ariz.    60,    352  P.  2d  754,  757. 

3.  A  motion  for  directed  verdict  may  only  be  granted  when 
a  verdict  the  other  way  would  have  to  be  set  aside  by  the  court. 
Gunning  v.    Cooley,    1930,    281  U.S.    90,    94-95;  Galloway  v.   United 
States,    1943,    319  U.S.   372,    395-396;  Standard  Accident  Ins.   Co.   of 
Detroit,   Mich.  v.  Winget,    9  Cir.,    1952,    197  F.  2d  97,  100;  Golfinos 
v.   Southern  Pacific  Company,    1959.    86  Ariz.   315,    345  P.  2d  780, 
781. 

4.  Where  the  evidence  on  material  facts  is  conflicting,   or 
where  on  undisputed  facts  reasonable  men  may  differ  as  to  the 
inferences  and  conclusions  to  be  drawn  from  the  evidence  or  where 
different  conclusions  might  reasonably  be  reached  by  different  minds, 
the  jury  verdict  will  be  affirmed.  Gunning  v.   Cooley,    1930,    281  U.S. 
90,  94;  Wong  v.  Swier,    9  Cir.,    1959,    267  F.  2d  749,  752;  Figueroa 
V.  Majors.    1959.    85  Ariz.   345.346.    338  P.  2d  803.804;  Golfinos 
V.  Southern  Pacific  Company,    1959,   86  Ariz.   315,    345  P.  2d  780,  781. 

5.  The  question  of  negligence  and  proximate  cause  is  one  of 
fact  to  be  submitted  to  the  jury,   and  it  is  only  where  the  evidence, 
even  though  it  be  uncontradicted,   is  such  that  all  reasonable  men 
must  draw  the  same  conclusions  from  it  that  the  question  becomes  one 

-33- 


of  law  for  the  court.  Gunning  v.  Cooley,  1930.  281  U.S.  90,  94; 
Wong  V.  Swier.  9  Cir. .  1959,  267  F.  2d  749,752,754;  Figueroa 
V.   Majors,    1959,   85  Ariz.   345,346,    338  P,  2d  803,  804. 

6.  Where  inconsistent  inferences  may  be  drawn  from  the 
evidence,   it  is  for  the  jury  to  determine  which  of  the  inferences 
shall  be  drawn,   Tennant  v.   Peoria  &  P.  U.  R.   Co.,    1944,    321  U.S. 
29,  35;  Gunning  v.   Cooley,    1930,    281  U.S.   90,  94;  Wong  v.   Swier, 

9  Cir.,    1959,  267  F.  2d  749,  754;  Figueroa  v.   Majors,    1959,    85  Ariz. 
345,346,    338  P.  2d  803,  804. 

7.  "It  is  not  without  significance  in  the  appeal  that  the  judge, 
who  heard  the  testimony  and  was  in  a  position  to  observe  the 
demeanor  of  the  witnesses,   not  only  declined  to  direct  a  verdict, 
but  denied  as  well  a  motion  for  a  new  trial.  "  Phoenix  Blue  Diamond 
Express  v.  Mendez,    9  Cir.,    1939,    103  F.  2d  66,  69. 

8.  "It  is  well  established  that  the  verdict  must  stand  unless 
appellant  can  show  there  is  no  substantial  evidence  to  support  it 
considering  the  evidence  in  the  light  most  favorable  to  appellees,   and 
clothing  it  with  all  reasonable  inferences  to  be  deduced  therefrom.  .  .  " 
Gulf  Oil  Corporation  v.  Griffith,    5  Cir.  ,    1964,    330  F.  2d  729,  731. 

In  addition  to  the  foregoing  rules,    it  is  submitted  that,    in 
deciding  whether  error  had  been  committed  in  denying  appellant 
DePinto's  motion  for  a  directed  verdict,    this  court  should  give  some 
weight  to  the  fact  that  the  ruling  on  that  motion  was  made  by  the 


same  trial  judge  who  had  been  reversed  by  this  court  for  not  having 
submitted  the  question  concerning  breach  of  fiduciary  duty,   as  well 
as  negligence,   to  a  jury.     DePinto  v.   Provident  Security  Life  Insur- 
ance Company,    323  F.  2d  826. 

c. 
Appellants  Have  Not  Attempted  To  Show  That  The 
Jury's  Verdict  Is  Not  Supported  By  Any  Substantial 

Evidence. 
The  evidence  of  record,   briefly  summarized  in  appellees' 
statement  of  facts,    supra,   is  more  than  sufficient  to  support  the 
jury's  verdict.     That  is  most  likely  the  reason  why  appellants  have 
not  attempted  to  show,   as  they  must  in  order  to  prevail  herein, 
that  there  is  no  substantial  evidence  to  support  the  jury  verdict. 

Instead  of  attempting  to  show  that  there  is  n£  substantial  evidence 
in  the  record  to  support  the  jury  verdict,   appellants  simply  make  the 
statement  of  preference  and  conclusion  that  "the  verdict  rendered  in 
the  lower  Court  has  no  support  in  the  evidence"  (Br.   27),   and  have 
then  reasserted  the  argument  advanced  during  the  first  appeal  herein 

(No.    17114)  in  support  of  the  request  which  DePinto  then  made  that  this 

7 
court  review  the  evidence  and  "consider  the  case  de  novo".     In  electing 

to  stand  on  that  original  argument,   appellants  have  overlooked  the 


7.     Opening  Brief  of  Appellant  DePinto,   No.    17114,   at  p.   35. 
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effect  of  a  jury  verdict  and  the  foregoing  rules  governing  the  review 
of  a  jury  verdict. 

d. 
The  Issue  Of  Proximate  Cause  Was  Not  One  Of  Law 
But  Of  Fact  For  The  Jury. 

Appellants'  contention  that  DePinto  was  entitled  to  a  directed 
verdict  at  the  close  of  the  evidence  disregards  the  well-established 
rule  that  where  the  evidence  on  material  facts  is  conflicting,    or 
where  on  undisputed  facts  reasonable  men  may  differ  as  to  the  inferences 
and  conclusions  to  be  drawn  from  the  evidence  or  where  different 
conclusions  might  reasonably  be  reached  by  different  minds,    the 
question  is  not  one  of  law  but  of  fact  for  the  jury.  Gunning  v.   Cooley, 
1930,    281  U.S.   90,  94;  Wong  V.   Swier,    9  Cir. ,    1959,    267  F.  2d  749, 
752;  Figueroa  v.   Majors,    1959,   85  Ariz.    345,    346,    338  P.  2d  803,    804; 
Golfinos  V.  Southern  Pacific  Company,    1959,    86  Ariz.   315,    345  P.  2d 
780,  781. 

Thus,   even  if  it  is  assumed  for  argument's  sake,   that,   as 
contended  by  appellants,   the  facts  are  "undisputed",   the  issue  of 
proximate  cause  did  not  become  a  question  of  law;  it  was  properly 
submitted  by  the  trial  judge  to  the  jury  for  determination  because 
on  such  "undisputed"  facts  it  was  possible  that  reasonable  men  might 
differ  as  to  the  inferences  and  conclusions  they  would  draw  from  such 
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evidence  respecting  proximate  cause,   and  it  was  possible  that 
different  conclusions  might  reasonably  be  reached  by  different 
minds  respecting  proximate  cause.  Surely  when  Judge  Boldt  sub- 
mitted the  issue  of  proximate  cause  to  the  jury,    he  was  giving 
DePinto  the  benefit  of  any  and  all  doubt  respecting  that  issue 
in  view  of  the  evidence  here. 

The  issue  of  proximate  cause  was  properly  submitted  to  the 
jury,   and  therefore  Point  1  of  appellants'  brief  in  regard  to  the 
claimed  lack  of  proximate  cause  is  without  merit.  It  was  an 
issue  for  the  jury,   and  not  for  the  parties  on  appeal. 

e. 
Appellants  Have  Conceded  That  The  Verdict  Is 
Supported  By  Evidence  With  Respect  To  Whether 
Several  Of  The  Claimed  Acts  Of  Negligence  And 
Breach  Of  Fiduciary  Duty  Proximately  Caused 
Loss  To  United. 

As  shown  earlier  under  the  designation  General  Response  To 
Appellants'  Arguments  About  Liability,   DePinto  has  directed 
argument  with  respect  to  whether  the  jury  verdict  is  supported 
by  any  substantial     evidence  only  to  one  of  the  eight  acts  or  claims 
of  negligence  and  breach  of  fiduciary  duty  which  were  submitted  to 
the  jury  -  his  negligence  in  electing  the  Niesz  group  to  United 's 
board  of  directors.   Therefore,   with  respect  to  the  other  acts  and 


breaches  of  fiduciary  duty,   appellants  have  conceded  that  there 
is  substantial  evidence  to  support  the  verdict.   In  view  of  the 
evidence,   undisputed  by  DePinto  at  any  time  during  the  last  eight 
years,   with  regard  to  Kelly's  negligence  and  misconduct  and 
DePinto's  delegation  of  his  duties  to  Kelly,    it  is  apparent  why 
DePinto  has  not  bothered  to  argue  with  respect  to  the  other 
acts  of  negligence. 

f. 

Assuming  The  Only  Issue  Were  Whether  DePinto's 
Negligent  Act  In  Electing  Outsiders  To  United 's 
Board  Was _A  Proximate  Cause  Of  United's  Loss  Of 
$314,  794.  19,   Appellants  Were  Not  Entitled  To  A 
Directed  Verdict  On  The  Issue  Of  Whether  Such 
Transfer  Of  Control  Was  A  Proximate  Cause  Of  Loss. 

The  substance  of  appellants'  position  in  seeking  a  directed 
verdict  is  that,   as  a  matter  of  law,   there  can  be  no  causal  connection 
between  DePinto's  negligent  transfer  of  control  to  the  Niesz  group 
and  the  loss  to  United.   They  appear,   at  page  17,    to  concede  that 
DePinto  was  negligent,   but  at  page  23  seem  to  argue  that  there 
could  be  no  negligence  because  there  is  no  duty  to  determine  what 
the  outsiders  propose  to  do  with  the  corporation  once  they  obtain 
control.     Assuming  first  that  they  have  conceded  negligence  in 
regard  to  the  transfer  of  control,   the  question  is  whether  appellants' 


view  of  the  law  is  correct  and  whether  they  have  applied  law  to 
undisputed  facts  or  merely  facts  they  contend  are  undisputed. 

The  key'Vact^Vipon  which  DePinto's  legal  argument  is  based, 
is  that  he  resigned  prior  to  the  time  when  the  corporate  resolution 
was  adopted  at  the  4:15  p.m.   directors'  meeting  of  United.   Upon 
that  platform,   he  then  constructs  his  entire  argument  that  he  can 
only  be  held  vicariously  liable  for  what  the  Niesz  group  did,   and 
that  there  can  be  no  proximate  cause  shown  between  his  act  of 
transferring  control  and  their  act  of  adopting  a  resolution  taking 
United's  assets.   However,   it  is  only  DePintataview  that  it  is 
"undisputed"  that  he  resigned  prior  to  the  time  when  the  resolution 
was  adopted  at  the  4:15  p.m.   meeting  of  United's  board  on  October 
18,    1957.  As  shown  more    fully  in  Point  4  herein,  infra,   this  con- 
tention is  based  on  DePinto's  theory  that  he  resigned  before  the 
said  resolution  transferring  assets  was  adopted  because  the  paragraph 
preceding  such  resolution  refers  to  the  acceptance  of  his  resignation. 
It  was  stipulated  that  DePinto  resigned  "about  4:15  p.m.  ",   but 
there  was  no  stipulation  that  he  resigned  prior  to  the  time  when 
the  resolution  transferring  assets  was  adopted.   The  reason,    of  course, 
was  that  the  4:15  p.m.   minutes  were  unsigned  by  anyone.   (Exh.    5-H). 
Also,   since  DePinto  testified  in  response  to  a  question  from  his 
own  counsel  that  he  did  not  sign  the  4:00  p.m.   minutes  of  October 
18,    1957  until  October  19,    1957,   the  question  of  when  the  respective 
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resolutions  were  actually  adopted  was  an  open  one.   A  jury  is  not 
required  to  accept  DePinto's  version  of  how  the  unsigned  minutes 
of  4:15  p.m.   must  be  interpreted.   He  has  not  shown  any  evidence 
that  compelled  the  jury  to  find  that  he  had  resigned  a  second  or  tw  o 
before  the  resolution  transferring  the  assets  was  adopted,   assuming 
they  even  thought  it  was  significant  in  view  of  some  of  the  other 
issues  of  negligence  which  were  before  them. 

Assuming  however  for  the  sake  of  argument  that  DePinto's 
resignation  was  accepted  a  second  or  two  before  the  Board  of 
Directors's  adoption  of  the  resolution  transferring  assets  occurred, 
the  case  law  cited  by  appellants  does  not  sustain  his  contention  that 
there  cannot  in  such  a  case  be  proximate  cause  as  a  matter  of  law 
between  his  prior  act  of  turning  over  control  to  outsiders  and  the 
taking  of  assets  by  such  outsiders.  If  that  were  true,   then  as  a 
matter  of  law,   there  could  not  be  liability  imposed  on  those  who 
negligently  transfer  control  to  outsiders  who  loot  a  corporation  after 
resignations  have  been  accepted  from  the  transferors. 

First,    Insuranshares  Corporation  v.   Northern  Fiscal  Corp. , 
35  F.   Supp  22,    certainly  held  that  there  was  no  proximate  cause 
problem  between  the  act  of  transferring  control  and  the  subsequent 
acts  of  the  outsiders  in  looting  a  corporation.   The  court  ruled  that : 
"...   the  owners  of  control  are  under  a  duty  not  to  transfer 

it  to  outsiders  if  the  circumstances  surrounding  the  proposed 


transfer  are  such  as  to  awaken  suspicion  and  put  a 
reasonable  man  on  his  guard  -  unless  a  reasonably 
adequate  investigation  discloses  such  facts  as  would 
convince  a  reasonable  person  that  no  fraud  is  intended 
or  likely  to  result.   Thus,    whatever  the  extent  of  the 
primary  duty  may  be,    circumstances  may  be  sufficient 
to  call  into  being  the  duty  of  active  vigilance  and  inquiry. 
If,   after  such  investigation,   the  sellers  are  deceived 
by  false  representation,   there  might  not  be  liability, 
but  if  the  circumstances  put  the  seller  on  notice  and  if 
no  adequate  investigation  is  made  and  harm  follows, 
then  liability  also  follows.  " 

Appellants'  next  case,   at  page  17,   Barnes  v.  Andrews,    298 
F.   614,   does  not  support  his  argument.   The  reason  is  that  the 
causal  relationship  in  issue  therein  was  between  the  defendant 
director's  errors  in  business  judgment  and  the  business  failure 
of  the  corporation;  had  this  been  a  case  of  an  illegal  loan.the  court 
pointed  out,  it  would  be  a  fair  inference  that  a  protest  would  have 
stopped  the  loan  and  that  the  director's  neglect  caused  the  loss. 
Here  the  loss  to  United  was  not  due  to  a  business  failure.   Rather 
the  loss  of  United  was  closer  to  a  situation  involving  an  illegal  loan 
which  Judge  Hand  in  Barnes,    supra,  said  presented    a  fair  inference 
that  a  director's  failure  to  do  his  full  duty  caused  the  loss. 
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Appellants' citation  of  Michelson  v.   Penny,    2  Cir. ,    1943, 
135  F.2d  409,   at  page  22  of  their  brief,    is  equally  devoid  of 
support  for  their  contention  that  there  can  be  no  proximate  cause, 
as  a  matter  of  law,   between  the  transfer  of  control  and  subsequent 
loss  caused  by  the  outsiders.  The  language  quoted  by  appellants 
from  the  case  pertain*   to    causal  relationship  between  a  director's 
violation  of  a  provision  of  the  Banking  Act  requiring  directors  to 
own  stock  and  the  loss  complained,   which  requires  the  application 
of  the  standard  of  strict  liability.   Appellants  did  not  point  out  that 
in  Michelson,    supra,   the  court  did  find  a  causal  relationship  between 
Penney's  nonfeasance  (complete  neglect  of  duty  as  a  bank  director) 
and  the  loss  to  the  bank. 

Neither  Benson  v.   Braun,    1956,    155N.Y.S.   2d  622,   nor 
Angelus  Securities  Corp.   v.   Ball,    1937,    20  C.A.   2d  423,    67  P.  2d 
152,    nor  Pritchard  v.   Myers,    1938,    174  Md.   66,    197  A.   620,   involved 
any  issue  of  proximate  cause.  These  cases  are  discussed  at  pages 
80,  83,  84  and  91  of  appellee's  brief  here  in  No.    17114.   It  should 
be  noted  that  Angelus  Securities,   supra,   actually  held  that  directors 
can  be  held  liable  for  the  acts  of  other  directors  where  they  "were 
negligent  in  supervising  the  corporate  business"  or  "were  negligent 
in  the  appointment  of  the  wrongdoers.  " 

The  Briggs  v.   Spaulding,    1891,    141  U.S.    132.    case,   cited 
at  page  20  of  appellants'  brief,    which  like  all  of  the  cases  cited  by 
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them  in  support  of  the  proximate  cause  contention,    was  not  a 
jury  case,   and  was  based  on  a  conclusion  by  the  court  that  the 
factual  evidence  in  the  record  did  not  establish  the  negligence 
of  the  directors.  Appellants  have  conceded  the  decision  did  not 
turn  on  a  finding  or  ruling  of  lack  of  proximate  cause  at  page 
21  of  their  brief. 

The  last  case  cited  by  appellants,   at  pages  18  and  19  of  their 
brief,   Minnis  v.   Sharpe,1932,   203  N.  C.    110,    164  S.E.   625,   stated 
only  that  plaintiffs  had  failed  to  carry  their  burden  of  proof. 
There  the  director  resigned  in  January  of  1927  and  the  loss  occurred 
after  November  27,    1927.   Thus,   the  case  is  hardly  "directly  in 
point"  with  the  assumed  facts  submitted  by  appellants  to  the  effect 
that  DePinto  resigned  one  or  two  seconds  before  the  loss  occurred. 
The  case  was  based  on  an  absence  of  evidence  showing  a  causal 
connection.  If  appellants  are  suggesting  that  there  must  be  actual 
proof  of  a  causal  relation,   by  their  citation  to  Minnis,   supra, 
between  DePinto's  negligence  and  the  loss  to  United,   they  are  in 
error.   The  rule  is  otherwise,   as  most  recently  reaffirmed  in 
Robledo  v.   Kopp,    1966,    99  Ariz.   367,   409  P.  2d  288,  291: 

"...   In  Apache  Railway  Company  v.   Shumway,   62  Ariz. 

359,    158  P.  2d  142,    159A.L.R.   857,   we  held: 

I  ♦  *  *  AH  that  is  required  in  negligence  cases 
is  for  the  plaintiff  to  present  probative  facts  from 


w  hich  negligence  and  the  causal  relation  may  be 
reasonably  inferred.  ' 
The  cases  cited  by  appellant  do  not  support  the  principle 
that,   as  a  matter  of  law,    there  is  no  causal  connection  between 
the  act  of  transferring  control  to  outsiders  and  the  subsequent 
loss  to  the  corporation  caused  by  the  acts  of  such  outsiders.   The 
instructions  which  were  given  to  the  jury,   and  to  which  no  exception 
was  taken  by  DePinto,   are  also  to  the  contrary.   That  instruction 
stated: 

"  Resignation  of  a  director  will  not  relieve  a  director 
of  liability  for  corporate  loss  or  damage  proximately  caused 
or  contributed  to  by  the  resignation  itself  when  a  director 
knows,    or  in  the  exercise  of  reasonable  care  should  know, 
that  the  interests  of  the  corporation  will  be  endangered  by 
the  resignation  or  will  result  in  transfer  of  control  of  the 
corporation  to  others  who  are  intending  to  approve  and  put 
in  effect  corporate  transactions  which  the  resigning  director 
knew,   or  in  the  exercise  of  reasonable  care  should  have 
known,   would  result  in  loss  or  damage  to  the  corporation.  " 
(R.T.   582). 

Assuming  that  appellants  have  argued,   at  page  23  or  else- 
where in  Point  1  of  their  brief,    that  there  can  be  no  negligence,   as 
a  matter  of  law,    where  a  director  turns  control  over  to  outsiders, 
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the  Insuranshares  doctrine  is  to  the  contrary.   So  is  the  foregoing 
instruction  to  which  DePinto  did  not  object.  The  law  is  that  where 
the  circumstances  are  such  as  to  put  the  transferor  on  notice  and 
if  no  adequate  investigation  is  made  and  harm  follows,    then  liability 
follows.   Here  the  jury  was  certainly  entitled  to  conclude  as  they 
did.   DePinto's  friend  Kelly  was  selling  about  38%  of  the  stock  in 
a  corporation  having  a  deficit  the  day  before  the  sale  for  the  sum 
of  about  $325,  000.   DePinto,   as  a  director, should  have  known  that 
United  was  in  a  deficit  condition,   and  therefore  the  circumstances 
were  such  that  a  reasonable  man  would  have  been  put  on  notice.  It 
is  no  answer  for  DePinto  to  say  he  did  not  know  because  that  is 
to  elevate  nonfeasance  as  a  defense  to  a  negligence  action  founded 
on  nonfeasance.   Kelly  and  Croydon  and  a  group  of  lawyers,   as  well 
as  the  outsiders,   all  knew  before  October  18,    1957  that  United's 
assets  were  to  be  used  to  pay  Kelly  for  his  stock.   The  only  man  who 
did  not  know  was  DePinto  who  did  absolutely  nothing,   and  has  used 
that  nonfeasance  as  an  answer  to  the  charges  of  negligence  and  breach 
of  fiduciary  duty.   The  jury  did  not  agree  with  him,   and  he  is  now 
foreclosed  from  arguing  the  evidence  again. 

The  argument  he  makes  that  there  is  a  presumption  that  the 
outsiders  who  took  United's  liquid  assets  had  good  reputations 
is  irrelevant  as  shown  in  Point  2  hereof  .     If  DePinto's  arguments 
concerning  the  good  reputations  of  those  who  robbed  United  of  its 


assets  had  vitality,    the  court  in  Insuranehares.   supra,    would 
not  have  said  the  investigation  must  disclose  such  facts  as  would 
convince  a  reasonable  person  that  no  fraud  is  intended  or  likely 
to  result.   Here  any  investigation  of  a  sale  for  $325,  000  of  38% 
of  the  stock  of  United,    a  corporation  having  a  deficit  the  day  before 
the  sale,   would  put  any  reasonable  director  on  notice. 

Appellants*  contention  that,   as  a  matter  of  law,    there  could 
be  no  proximate  cause  between  the  transfer  by  DePinto  of  control 
of  United  to  outsiders  and  the  acts  of  the  latter  causing  loss  to  United, 
is  without  merit. 

g- 

There  Is  Evidence  In  The  Record  To  Support  The 

Jury's  Verdict  Respecting  Damages. 

Appellants  contend,   at  page  24  of  their  brief,   that  there  was 
no  competent  evidence  that  United's  assets  were  worth  $314,  794, 19. 
Not  only  does  the  foregoing  Statement  of  Facts  demonstrate  that  such 
a  contention  is  unfounded,   but  the  competency  of  the  evidence  admitted 
respecting  such  issue  is  irrelevant  to  the  only  question  when  deciding 
whether  a  trial  court  erred  in  denying  a  motion  for  a  directed 
verdict  -  whether  there  is  any  evidence  in  the  record  to  support  the 
jury's  verdict  respecting  damages.  In  considering  that  question 
it  is  assumed  that  all  the  evidence  which  was  before  the  jury  had 
been  properly  admitted.   Flintkote  Company  v,   Lysfjord,    9  Cir. ,    1957, 


246  F.  2d  368,    377;  Salt  River  Water  Users'  Ass'n  v.   Berry,    1926, 
31  Ariz.   51,    250  P.   356,    360.  The  competency  of  evidence  is  not 
at  issue  upon  a  motion  for  directed  verdict  or  the  review  of  the 
denial  thereof  for  the  reason  that  a  motion  for  a  directed  verdict 
goes  only  to  the  sufficiency  of  the  evidence  and  presupposes  that 
all  of  the  evidence  admitted  by  the  court  was  competent,    relevant 
and  material.    City  of  Phoenix  v.    Brown,    1960,    88  Ariz.    60,    352 
P.  2d  754.    757;  Salt  River  Water  Users'  Ass'n  v.   Berry,    supra. 
At  pages  24  through  26  appellants  claim  that  the  evidence 
"discloses  that   such  assets  were  not  worth  that  amount.  "  However, 
that  statement  is  not  an  argument  that  there  is  no  evidence  to  support 
the  jury's  verdict  on  damages.   It  is  nothing  more  than  arguing  the 
evidence  on  the  theory  that  this  appeal  is  a  trial  de  novo.   Appellants 
are  simply  disagreeing  with  the  conclusions  drawn  from  the  evidence 
by  the  jury,   and  that  contention  is  not  available  to  them  on  an  appeal 
from  the  denial  of  a  motion  for  a  directed  verdict.   Thus,   although 
their  Specification  of  Error  No.    1  states  there  was  no  evidence  from 
which  the  jury's  verdict  could  be  sustained  except  through  conjecture 
and  speculation,    they  have  submitted  no  argument  that  there  is  no 
evidence.   Furthermore,   as  the  Supreme  Court  of  the  United  States 
held  in  Lavender  v.   Kurn,    1946,    327  U.S.    645,    652,  in  regard  to 
directed  verdicts:  "it  is  no  answer  to  say  that  the  jury's  verdict 
involved  speculation  and  conjecture.  "  The  Supreme  Court  went  on  to 
say  it  is  "only  where  there  is  a  complete  absence  of  probative     facts 


to  support  the  conclusion  reached  reached  does  a  reversible  error 
appear.  "  Consequently,   appellants'  assignment  of  error  itself  is 
deficient.  Since  that  is  so,   and  there  has  been  no  argument  that  there 
is  no  evidence  to  support  the  jury  verdict  on  damages,    the  appellants' 
assignment  of  error  with  respect  thereto  should  be  dismissed. 

Assuming  arguendo  that  appellants  had  presented  argument 
on  the  question  of  whether  there  was  evidence  to  support  the  jury's 
verdict,   or  that  the  specification  of  error  presents  it  adequately, 
the  contention  is  incorrect.  First,   it  wholly  ignores  the  nature  of 
such  assets   which  were  $166,  498.  66  of  cash,    $60,  668.  65  in 
mortgages,   bonds  and  accrued  interest,    and  $87,  626.88  in  a 
promissory  note  and  accrued  interest.   (Appellants'  Br.   54).  Second, 
since  few  taxpayers  ever  pay  more  federal  income  tax  than  is 
necessary,   it  is  significant  that  Kelly,   after  consulting  with  tax 
counsel,   filed  a  federal  income  tax  return  reporting  $308,  000  of 
the  assets  (he  did  not  receive  the  final  $6,  794.  19  taken  by 
American  )     as    having  a  fair  market  value  of  $308,  000.   (See  State- 
ment of  Facts).   Third,   the  Insurance  Department  of  Arizona  valued 
them  at  the  $308,  000  after  a  three  and  a  half  month  examination  and 
audit.  (See  Statement  of  Facts).  Fourth,    the  purchaser  American 
reported  its  cost  at  $308,  000  in  its  books  and  records.   (See  Statement 
of  Facts).   And  fifth,   DePinto  stipulated  to  the  $308,  000  in  assets  in 
the  pretrial  order  of  March,    1960,   made  no  reservation  therein 
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that  such  amounts  did  not  represent  fair  market  value,   and  added 
therein  that  as  to  him  there  were  no  issues  of  any  material 
fact.       (O.T.   237,238,240-242,261).   Thus,   it  appears  that  DePinto's 
concern     about  the  fair  market  value  of  cash  in  the  amount  of 
$166,498.66  and  notes,    mortgages  and  bonds  for  the  remainder  of 
the  $314,  794.  19  are  of  recent  vintage  particularly  in  view  of  his 
failure  to  put  any  testimony  evidence  in  the  record  to  the  effect  that 
such  assets  were  worth  less  than  $314,  794.  19.   Possibly  his  problem 
was  that  on  the  one  hand  he  was  attempting  to  pump  value  into  the 
United  stock  in  his  vain  effort  to  persuade  someone  that  its  value 
several  months  before  October  18,    1957  was  high  while  on  the  other 
hand  he  wanted  to  argue  that  the  assets  taken  on  October  18,    1957 
were  not  worth  $314,  794.  19.  In  any  event,    if  he  had  evidence  that 
the  bonds,    mortgages  and  notes  were  not  worth  $314,  794.  19  along 
with  the  $166,498.66  in  cash,   it  would  have  been  an  easy  matter  to 
place  such  evidence  before  the  jury.  Instead  he  chose  not  to  do  so, 
and  now  wishes  to  reargue  the  case  in  the  court  of  appeals. 

DePinto's  suggestion,   at  page  25  of  his  brief,    that  because  the 
witness  Hammett  testified  United  was  in  a  deficit  condition  due 
partly  to  the  $86,  000  promissory  note  which  was  not  an  admitted  asset, 
it  follows  that  United  could  not  have  been  damaged  to  the  extent  of 
the  full  $314,  794.  19,   is  an  erroneous  and  inaccurate  contention. 
The  fair  market  value  of  an  asset  and  its  status  as  an  admitted  asset 


are  not  the  same  thing.  A  life  insurance  company  could  own  an  oil  well 
worth  $500,  000,    but  it  would  not  be  an  admitted  asset  because 
of  insurance  law.   It  would  not  follow  that  directors  who  took  the 
oil  well  could  successfully  argue,   as  DePinto  attempts,    that  the 
corporation  was  not  damaged  because  it  was  not  an  admitted  asset. 

Appellants' contention  that  some  of  the  assets  had  a  value 
to  Kelly  they  would  have  had  to  no  one  else  is  specious.   Their 
value  to  someone  else  would  depend  on  Kelly's  ability  (financial) 
to  pay  them.   Clearly  he  would  have  been  the  first  person  to  reduce 
their  value  assuming  they  are  the  kind  of  assets  which  DePinto 
now  argues  they  are. 

Also,   appellants' argument  that  it  would  have  been  an  utter 
impossibility  for  the  jury  to  have  arrived  at  the  value  of  the 
American  stock  is  wrong.   The  foregoing  Statement  of  Facts  shows 
the  several  bases  upon  which  the  jury  could  find  there  was  no  value 
to  the  American  stock.  As  shown  there,    the  Insurance  Department  aidit, 
Croydon,   and  the  books  and  records  of  American  all  show  that  the 
stock  was  without  any  value.   Further,    Croydon  testified  that  the 
American  stock  would  "probably  not  be  worthless _if^ those  mortgages 
were  in  there."  (R.T.    371).   Since  those  mortgages  were  not  in 
there,    he  testified  the  American  stock  had  no  value.   He  also  testified 
that  the  United  stock  had  no  value  after  the  $308,  000  was  taken  from 
United.   (R.T.   367,373).   Thus,   the  only  value  the  American  stock 
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could  have,   if  any,    had  to  be  found  in  the  other  assets  and  liabilities. 
The  books  and  records  of  American,    in  evidence  here,   along  with 
the  testimony  of  Croydon,   show  that  the  liabilities  of  American  ex- 
ceeded its  assets.  (R.T.   364-368,   Exh.    52,53).  These  facts,   along 
with  the  sudden  birth  of  American  at  4:45  p.  m.   on  October  17,    1957, 
the  day  before  its  stock  was  sold  to  United    with  nothing  more  in  its 
coffers  than  the  promise  of  $75,  000  by  Sabo,   shows  there  was  no 
value  to  the  American  stock,   and  that  Croydon  had  good  reason  to 
give  it  no  value  on  his  federal  income  tax  return. 

How  the  appellants  can  say,    in  the  face  of  the  foregoing 
evidence,   if  they  did  so  argue,    that  there  is  no  evidence  to  support 
the  jury's  verdict  with  respect  to  damages, is  a  matter  for  the  court 
to  determine.  It  is  true  that  the  jury  reached  a  conclusion  different 
than  the  one  the  appellants  are  advancing  here.   But  a  divergence  of 
views  between  the  losing  party  and  the  jury  which  rendered  a  verdict 
against  him  does  not  support  a  conclusion  that  no  reasonable  man  could 
infer  from  the  evidence  before  the  jury  that  the  damages  were 
$314,  794.  19.  What  appellants  are  doing,   at  pages  24  and  25  of  their 
brief,   is  presenting  argument  on  the  evidence  which  they  view  to 
be  most  favorable  to  their  position  as  if  the  matter  of  damages  were 
now  before  the  jury  or  here  on  a  trial  de  novo.  But  the  evidence  of 
record  to  which  they  refer  was  before  the  jury,   and  it  drew  different 
inferences  and  conclusions.   It  is  too  late  for  appellants  to  argue  the 


evidence.   They  are  required  to  show  that  there  is  no  evidence  to 
support  the  jury's  verdict  as  to  damages.  They  have  not  attempted 
to  do  so. 

h. 
The  Seventh  Amendment  Prohibits  The  Entry  Of  A 
Directed  Verdict  Once  A  Common  Law  Issue  Is 
Tried  To  A  Jury  And  The  Jury  Returns  A  Verdict 

For  Plaintiff. 

This  court  held  in  DePinto  v.    Provident  Security  Life  Insurance 
Company,    9Cir.,    1963,    323  F.  2d  826,    that  in  a  stockholders' 
derivative  action  it  is  necessary,   in  order  to  determine  whether 
parties  are  entitled  to  a  Seventh  Amendment  jury  trial,   to  ascertain 
whether  any  of  the  claims  asserted  on  behalf  of  the  corporation  are 
of  a  kind  which,   if  asserted  by  the  corporation,   would  be  cognizable 
in  a  suit  at  common  law.   The  court  then  held  that  where,   as  here, 
a  claim  of  breach  of  fiduciary  duty  is  predicated  on  underlying  conduct, 
such  as  negligence,   which  is  actionable  in  a  direct  suit  at  common 
law,   the  issue  of  whether  there  has  been  such  a  breach  is  a  jury 
question.   Thus,   the  court  ruled  that  this  case  involved  a  common  law 
issue  to  be  tried  to  a  jury. 

The  Seventh  Amendment  states: 

"No  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 

court  of  the  United  States  than  according  to  the  rules  of  the 


common  law.  " 
According  to  Crim  v.   Handley.    94  U.S.   652,    657,    once  a  common 
law  issue  was  tried  to  a  jury,    the  appellate  court's  jurisdiction  was 
limited  to  finding  of  errors  of  law  in  the  proceedings  and  the  award 
of  a  venire  facias  de  novo,   or  new  trial.   There  was  no  provision 
at  common  law  for  dismissal  of  such  a  case  once  a  jury  had  returned 
a  verdict  for  a  plaintiff. 

Rule  50  (b).   Federal  Rules  of  Civil  Procedure,    cannot  change 
or  supersede  the  Seventh  Amendment. 

Therefore,   an  appellate  court  is  without  power  to  order  the 
entry  of  a  directed  verdict  on  behalf  of  the  appellants. 

Conclusion  Regarding  Appellants'  Appeal  From  The 
Denial  Of  Their  Motion  For  A  Directed  Verdict. 

For  each  and  all  of  the  foregoing  reasons,   the  appellants  are 
not  entitled  to  have  the  district  judge  reversed  for  denying  their 
motion  for  a  directed  verdict.    They,   in  addition,   should  not  receive 
consideration  on  an  appeal  therefrom  having  insisted  for  eight 
years  that  they  were  entitled  to  a  jury  trial  and  that  the  district 
court  had  no  power  to  grant  partial  summary  judgment  because 
there  were  issues,    including  proximate  cause,   which  had  to  be 
submitted  to  the  jury.   The  trial  judge  was  even  told  that  this  court 
had  ordered  him  to  submit  it  to  a  jury  regardless  of  any  motion 
for  partial  summary  judgment  or  otherwise.   He  did.  DePinto  lost. 


2. 

Appellants  Are  Not  Entitled  To  A  New  Trial  Since 
The  Admissions  Of  Fact  Contained  In  The  Pretrial 
Order  And  Exhibits  Were  All  Material  To  The  Issues    Of 
De Pinto's  Negligence  And  Breach  Of  Fiduciary  Duty. 

Appellant  DePinto  objected  to  the  admission  in  evidence  of 
certain  of  the  stipulated  facts  set  forth  in  the  pretrial  orders 
as  well  as  certain  exhibits  whose  competence  had  been  conceded 
in  the  pretrial  order.   Before  responding  to  the  merits  of  such 
objections,   it  is  noted  that  appellants  have  not  complied  with 
Rule  18  (d)  of  the  Rules  of  this  court  which  requires  that:  "...  When 
the  error  alleged  is  to  the  admission  or  rejection  of  evidence  the 
specification  shall  quote  the  grounds  urged  at  the  trial  court  and 
the  full  substance  of  the  evidence  admitted  or  rejected,   and  refer 
to  the  page  number  in  the  printed  or  typewritten  transcript  where 
the  same  may  be  found.  "  Insofar  as  the  application  of  this  portion 
of    Rule  18  (d)  is  concerned,    this  court,    in  Queen  Insurance  Company 
Of  America  v.   Larson,    9  Cir. ,    1955,    225  F.  2d  46,  50,   said: 

"...   This  specification  does  not,   as  required  by  our  Rule 
18,   quote  the  full  substance  of  the  testimony  said  to  have  been 
erroneously  admitted.   Hence  we  are  not  required  to  consider 
this  specification. .  .  "  (Underscoring  supplied). 
The  rule  applies  also  where  the  specification  of  error  relates  to  the 


rejection  of  evidence.  See  Matsuo  Yoshida  v.  Liberty  Mutual 
Insurance  Co.,  9  Cir. ,  1957,  240  F.  2d  824,  829,  wherein  this 
court  stated: 

"...  appellants  are  precluded  from  raising  the  issue 

because  of  their  failure  to  set  forth  the  full  substance  of 

the  rejected  evidence  in  their  appeal  brief,   as  required 

by  Rule  18,    subd.    2  (d)  of  this  Court  ..." 
See  further,    Tatum  V.   Tatum,    9  Cir. ,    1957,    241  F.  2d  401,  406; 
Elkins  V.   United  States,    9  Cir.,    1959,    266  F.  2d  588,  595;  and 
Naval  V.   United  States,    9  Cir.,    1960,   278  F.  2d  611,  614. 

Appellants  have  not  quoted  the  full  substance  of  the  admitted 
or  rejected  evidence  to  which  their  specifications  of  error  and  points 
2  and  3  of  their  opening  brief  are  directed.   Nor  have  they  otherwise 
stated  the  "full  substance"  of  such  admitted  or  rejected  evidence. 
Appellants'  paraphrasing  of  such  evidence  in  each  instance  contains 
significant  omissions.   Compare  for  example  the  appellants*  statement 
of  the  "full  substance"  of  Mr.  Tompane's  testimony  (appellants' 
Brief,   Appendix,   pp.   15-16)  with  the  testimony  of  Tompane  submitted 
on  an  offer  of  proof.   (R.T.   393-408).   When  that  testimony  is  read, 
it  is  seen  that  appellants'  statement  is  extremely  misleading  since 
Mr.   Tompane  actually  testified  he  had  never  told  anyone  that  he 
had  a  commitment  for  mortgages  or  any  other  securities,   and  that 
without  such  mortgages,   the  "plan"  could  not  be  oon6ummated.(R.  T.  407) 


What  appellants  have  done  here,   as  they  have  throughout  their 
brief,   is  argue  the  evidence  most  favorable  to  their  position  just 
as  though  this  were  not  an  appeal  from   a  jury  verdict  and  as  if 
they  were  entitled  here  to  a  trial  de  novo. 

The  court  is  not  required  to  consider  appellants'  specifications 
of  error  respecting  the  admission  of  evidence  or  the  rejection  of 
evidence  because  they  have  failed  to  comply  with  the  provisions 
of  Rule  18  (d)  of  this  court's  rules.   However,    should  the  court  con- 
sider the  specifications  of  error  concerning  admission  of  evidence, 
the  following  is  offered  for  the  court's  consideration. 

The  objections  of  appellants  to  the  admission  of  certain  evidence 
stipulated  as  fact  and  contained  in  exhibits  whose  competency  was 
conceded ,   with  the  exception  of  their  objections  concerning  damages, 
is  premised  on  their  view  of  the  case  to  the  effect  that  "the  only  issue 
in  this  case  was  the  question  of  whether  or  not  the  transfer  of  assets 
from  United  to  American  on  October  18,    1957  was  proximately  caused 
by  the  negligence  of  DePinto  in  participating  in_the  election  of  the 
Niesz  group  to  the  Board  of  Directors  of  United.  "  (Br.   28).    This 
is  consistent  with  their  view  that  none  other  of  the  many  acts  of 
negligence  and  breach  of  fiduciary  duty  set  forth  in  the  pretrial  order 
and  given  to  the  jury  in  the  trial  court's  instructions  were  proper 
issues  in  this  case.   Thus,   they  contend  that  the  evidence  of  DePinto's 
continuing  negligence  over  a  period  of  years,   the  delegation  of  his 
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duties  to  Kelly  during  the  entire  period  of  his  directorship  in 

United,    his  role  with  Kelly  as  one  of  the  promoters  of  Life  Underwriters, 

Inc.   showing  his  long  association  with  Kelly,    his  failure  to  perform 

any  of  his  duties  as  a  director  for  several  years,    his  signature 

to  minutes  without  reading  them,   his  signature  to  minutes  stating 

he  was  there  when  he  was  not,   his  lack  of  knowledge  of  who  the 

corporate  officers  were  for  fifteen  months  before  the  loss  of  October 

18,    1957  occured,   all  of  which  showed  the  conditions  under  which 

Kelly  was  able  to  arrange  with  impunity  for  the  transaction  of 

October  18,    1957  without  fear  of  detection  or  objection  by  DePinto, 

are  prejudicial  to  him  before  the  jury.   However,   the  only  issue  in 

the  case  was  not,   as  appellants  wish,   whether  DePinto  was  liable 

for  the  one  act  of  negligence  which  they  focus  on.   The  claims  of 

negligent  conduct  and  breach  of  fiduciary  duty  proximately  causing 

the  loss  of  October  18,    1957  were  fully  set  forth  in  the  pretrial 

order,   and  many  of  such  claims  were  presented  to  the  jury  by  the 

district  court.   (T.R.    141-146,151-156,    R.T.    570-571).   DePinto 

has  actually  conceded  that  such  objections  have  no  validity  because 

he  did  not  assign  as  error  the  ruling  of  the  trial  court,   which  he 

originally  objected  to,    that  the  pleadings  pass  out  of  the  case  with 

the  entry  of  the  pretrial  order.   He  is  making  an  indirect  attack  on  that 

ruling  despite      the  considerable  body  of  procedural  law  which 

refutes  his  theory  that  the  pleadings  must  be  narrowly  construed  and 


any  variance  therefrom  is  prejudice  to  him  even  though  he  has 
been  on  notice  of  the  specific  acts  of  negligence  since  1960  when 
the  case  was  first  tried,   when  he  rests  his  objections  to  certain 
evidence  on  the  theory  that  the  only  issue  in  the  case  is  as  he  sees 
it.  DePinto  is  basing  his  appeal  here  on  a  theory  of  pleading  which 
has  not  been  accepted  by  the  federal  courts  since  before  the  federal 
rules  were  adopted  in  1938.   Appellants'quarrel  here  is  not  with 
the  jury  verdict  based  on  the  several  claims  of  negligence  and  breach 
of  fiduciary  duty  but  with  the  Ftederal  Rules  of  Civil  Procedure  and 
the  philosophy  of  modern  notice  pleading  rather  than  nice  pleading. 

The  evidence  which  appellants  object  to  is  relevant  and 
material  to  several  of  the  claims  made  against  him  which  were 
submitted  to  the  jury.llEit"  suggestion  that    it     was   not  is  somewhat 
like  arguing  that  the  failure  of  a  bank  president  to  lock  the  vault 
night  after  night  for  two  years  is  not  relevant  to  the  issue  of  his 
negligence  in  leaving  the  vault  open  on  the  night  when  an  employee 
finally  yields  to  temptation  and  empties  the  contents  of  the  vault. 
Such  evidence  was  relevant  and  material  to  the  issues  of  whether 
DePinto  breached  his  fiduciary  duty  and  was  negligent  and  whether 
such  breach  or  negligence  was  the  proximate  cause  of  financial  loss 
to  United.   It  is  merely  DePinto's  opinion  that  his  derelictions  of 
duty  for  two  years  prior  to  and  including  October  18,    1957  were 
not  related  or  material  to  the  looting  by  Kelly  and  American  on 


October  18,    1957.   The  ruling  that  such  evidence  was  relevant  and 
material  is  correct.  Appellants'  objection  that  such  evidence  may 
have  prejudiced  DePinto  is  beside  the  point.   The  prejudice  resulted 
from  the  facts  themselves,   and  when  facts  are  relevant  and  material 
the  fact  that  a  defendant  may  be  prejudiced  by  them  is  not  a  ground 
upon  which  they  can  be  rejected.  A  defendant  must  show  the  evidence 
is  neither  material  or  relevant.   Prejudice  is  not  enough. 

With  respect  to  appellants'  objections  as  to  certain  evidence 
concerning  damages,   it  is  noted  first  that  they  contend  that  the 
page  from  the  report  of  the  Insurance  Department  of  the  state  of 
Arizona  was  inadmissable  as  hearsay.   The  said  page  of  the  report 
was  admissable  under  the  exception  to  the  hearsay  rule  provided 
by  the  Federal  Business  Records  Act,   28  U.S.C.A.   §  1732,   enacted 
in  1958.   LaPorte  v.   United  States,    9  Cir. ,    1962,    300  F.  2d  878,  880; 
Wilson  v.   United  States,   8  Cir.,    1965,    352  F.  2d  889,890;  United 
States  V.  Re,    2  Cir. ,    1964,    336  F.  2d  306,  313;  United  States  v.   New 
York  Foreign  Trade  Zone  Operators,    2  Cir. ,    1962,    304  F.  2d  792. 
The  second  paragraph  of  section  1732  expressly  provides  that  any 
lack  of  personal  knowledge  on  the  part  of  the  maker  may  be  shown 
to  affect  the  weight  to  be  given  to  the  report  "but  such  circumstances 
shall  not  affect  its  admissability",   and  thus  refutes  appellants' 
argument  based  upon  the  language  cited  by  him  from  Olender  v.   United 
v.   United  States,    9  Cir.,    1954,    210  F.  2d  795.   Furthermore,    even 

-59- 


the  basis  of  appellants'  objection  is  invalid.   The  recording  official 
who  made  and  prepared  the  report  is  the  same  man  who  conducted 
the  examination  and  audit,    who  looked  at  the  books  and  records 
which  served  as  much  of  the  basis  of  his  report  (in  evidence  here), 
and  who  did  not  glean  his  information  second  hand.   (R.T.    252-267). 

Appellants  further  contend  that  with  respect  to  the  federal 
income  tax  return  of  Kelly  for  the  year  1957,   Exhibit  83,   and  the 
testimony  of  Kelly  with  respect  thereto,    that  DePinto  was  unable  to 
cross-examine  Kelly  and  the  income  tax  return  was  hearsay.   However, 
Kelly  was  cross-examined  at  great  length,at  the  trial  when  the 
exhibit  was  admitted  into  evidence, by  DePinto.   (O.T.   480-517,  556, 
5  57).    Kelly  was  examined  at  great  length  with  respect  to  the  relevant 
portions  of  the  said  return  showing  he  had  reported  the  assets 
received  from  United  by  way  of  American  at  the  $308,000.   (O.T.   456- 
462).    DePinto  had  a  full  opportunity  to  cross-examine  Kelly  with 
respect  to  both  the  return  itself  and  his  testimony  relating  thereto. 
Now  that  he  was  not  available  and  his  testimony  was  offered  by  DePinto 
on  such  ground  at  the  last  trial  in  June  of  1965,   appellants  cannot 
complain  when  it  is  not  possible  to  cross-examine  him.  His 
testimony  was  offered  by  DePinto  at  the  trial,   and  he  must  live  with 
the  fact  that  he  was  not  available  in  1965  for  cross-examination. 
The  return  is  of  course  not  hearsay  since  it  was  admitted  after 
testimony  from  the  man  who  filed  the  return  and  signed  it.  It  is 


also  noted  for  the  court  that  the  tax  attorney  who  prepared  the 
return  of  Kelly,    Mr.   Frank  Campbell,    maintains  a  law  office  less 
than  a  block  from  the  courtroom  in  which  this  case  was  tried. 
Furthermore,  appellants'  characterization  of  Exhibit  83  as  being 
"incompetent"  is  suprising  and  unwarranted  since  (1)  it  is  a 
certified  copy  of  the  original  return  provided  by  the  District 
Director  of  Internal  Revenue  in  Phoenix,   Arizona  with  whom  it  was 
filed,   and  (2)  such  a  characterization  contradicts  DePinto's 
stipulation  in  the  pretrial  order  regarding  the  authenticity  of  the 
exhibit.   (T.R.   92,  97), 

Similarly  it  is  difficult  to  understand  the  basis  of  appellants' 
statement,   at  page  30  of  their  brief,   that  Hammett's  testimony 
respecting  the  financial  condition  of  United  on  October  17,    1957 
and  December  31,    1957,   and  the  effect  of  the  October  18,    1957 
transaction,   was  "hearsay  and  not  supported  by  a  proper  foundation". 
It  was  established,    through  Hammett's  prior  recorded  testimony, 
that  Hammett  was  a  Senior  Examiner  of  the  Insurance  Department 
of  the  State  of  Arizona  (R.T.   261),   that  he  had  conducted  two 
prior  examinations  of  United  (R.T.   257),   that  he  and  an  assistant 
had  conducted  the  examination  over  a  three  and  a  half  month  period 
working  eight  hours  a  day  for  five  days  of  each  week  (R.T.   258), 
that  he  had  examined  United 's  books  and  records  (all  of  which  in 
themselves  constituted  entries  made  in  the  regular  course  of  business 


and  thus  fall  outside  the  hearsay  rule)  and  made  an  official  report 
thereon  containing  the  necessary  or  incidental  statements  of 
financial  condition  (R.T.    257-259).  Since  Hammett's  report  itself 
is  admissable  under  the  exception  to  the  hearsay  rule  provided 
by  28  U.S.  C.A.   §  1732,   his  testimony  respecting  its  preparation 
and  the  contents  of  the  report  is  equally  admissable  particularly 
since  such  testimony  was  originally  subject  to  cross-examination 
by  DePinto.   (O.  T.    1059-1081,  1083).   Also,    such  objections  now 
are  extremely  surprising  since  they  were  not  made  at  the  trial, 
and  are  made  after  it  was  agreed  by  DePinto's  counsel  that  because 
Mr.   Hammett,   who  was  in  court  and  under  subpoena  by  appellee, 
was  suffering  from  terminal  cancer,  he  could  therefore,  for  purposes 
of  the  trial  below  ,    be  considered  as  beyond  the  reach  of  process. 
(R.T.    247,  251). 

Finally,   the  argument  presented  by  appellants  in  the  middle 
of  page  30  of  their  brief  concerning  what  the  value  of  the  $308,  000 
in  assets  should  be  is  not  related  to  the  question  at  hand  of  whether 
or  not  Kelly's  return  was  admissable.  Instead  appellants  are  again 
arguing  the  evidence  most  favorable  to  their  position  just  as  if 
there  were  no  jury  verdict  and  they  were  here  on  a  trial  de  novo. 
The  argument  is  one  which  DePinto  could  have  made  and  may  have 
made  to  the  jury,   but  it  does  not  bear  on  the  issue  of  whether  the 
return  was  admissable. 
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For  the  foregoing  reasons  appellants  are  not  entitled  to  a  new 
trial  on  the  ground  that  evidence  was  erroneously  admitted  by  the 
district  judge. 

3. 
Appellants  Are  Not  Entitled  To  A  New  Trial  Since 
The  Evidence  Rejected  Was  Neither  Relevant  Nor 
Material  To  Any  Of  The  Issues  In  The  Instant  Case . 

As  noted  in  Point  2  herein  the  court  is  not  required  to  consider 
appellants'  specifications  of  error  regarding  the  rejection  of  evidence 
because  of  their  failure  to  comply  with  Rule  18  (d).   Should  the  court, 
however,    consider  such  specifications,    it  is  submitted  that  each  is 
without  merit. 

The  rejected  evidence  to  which  the  specifications  of  error  are 
directed,   whether  it  took  the  form  of  testimony,   admission  of  fact, 
or  exhibits,   falls  into  several  general  categories.  They  are:  (a)  the 
"plan"  respecting  the  procurement  of  mortgages  for  either  American 
or  United,   (b)  the  "reputation"  of  the  Niesz  group  (the  looters)  for 
integrity,   (c)  the  attempted  but  unsuccessful  prior  effort  to  sell 
Kelly's  stock  to  Insurance  Corporation  of  America,    and  (d)  the 
"investment"  by  Dr.   Sabo  in  American.   The  following  response  will 
be  to  each  of  the  categories  rather  than  to  each  specific  item. 

The  "plan"  which  allegedly  envisioned  a  gift  by  some  owner  of 


mortgages  to  American,    was  finally  and  forever  shown  to  be 
nothing  but  a  figment  of  DePinto's  imagination  when  the  trial 
court  questioned  Mr.   Tompane.   (R.T.   363,407-408).  On  the 
offer  of  proof  by  DePinto,   Tompane,    the  person  who  was  said  to  have 
stated    he  would  supply  mortgages  to  American,   testified  that 
an  essential  element  of  the  "plan"  was  the  existence  of  the 
mortgages,   and  that  he  had  never  told  anyone  prior  to  October 
18,    1957  that  he  had  a  commitment  from  anyone  for  the  mortgages 
necessary  for  such  a  "plan.  "  (R.T.   407-408).   Furthermore, 
DePinto  placed  into  evidence  testimony  of  Croydon  that  the  persons 
who,    he  claimed,   would  put  mortgages  into  American,    would 
take  stock  back  for  such  mortgages,   and  thus  there  would  not  be 
any  gift  to  the  capital  structure  of  American.   (R.T.    372).   Further, 
how  would  or  could  mortgages  put  into  American,   for  which  the 
transferors  would  receive  stock  in  American,    replace  the  $314,  794.  19 
in  assets  of  United  which  had  been  taken  by  American  and  Kelly 
on  October  18,    1957?  The  "plan",   according  to  Tompane,    was  non- 
existent,  but  even  if  it  had  existed  would  not  have  repaired  the 
damage  to  United.  As  the  trial  court  found,    in  its  Supplemental 
Finding  of  Fact  No.    30  in  1962: 

"  Not  only  is  it  inherently  improbable  that  anyone  would 
contribute  $314,  794.  19  gratis  to  United,   but  the  testimony 
of  Croydon,   who  was  claimed  to  have  authored  the  plan,   was 
that  such  mortgages  would  never  get  to  United  Security  Life. 


"...  Assuming  that  some  individual  or  corporation  could 
have  been  induced  to  give  $314,  794.  19  in  mortgages  to 
United  or  even  to  American,    it  would  still  be  grossly 
negligent  for  those  having  a  fiduciary  duty  to  United  to 
permit  or  cause  the  $314,  794.  19  transfer  until  other  assets 
were  in  hand.  "  (O.T.    1730-1731). 
In  short,   DePinto  claims  the  district  judge  should  be  reversed 
for  rejecting  evidence  concerning  a  "plan"  which  was  never  carried 
out,    which  never  existed  except  in  the  minds  of  looters  who  were 
looking  for  excuses  after  having  been  caught,    which  was  denied 
by  the  person  who  was  said  to  have  committed  such  mortgages, 
which  would  not  have  repaired  the  $314,  794.  19  loss  to  United  on 
October  18,    1957,   and  about  which  the  appellant  DePinto  knew 
nothing  at  or  prior  to  the  loss  on  October  18,    1957.   Such  evidence 
is  neither  relevant  nor  material  to  the  issues  of  whether  DePinto 
delegated  all  of  his  duties  to  Kelly  and  is  therefore  responsible 
for  Kelly's  negligence,   whether  DePinto  failed  to  require  measures 
for  the  protection  of  United  on  and  before  the  October  18,    1957 
transaction,   whether  DePinto  failed  to  exercise  reasonable  care  to 
assure  that  adequate  funds  be  obtained  for  United  in  exchange  for 
its  transfer  of  its  cash  and  other  liquid  assets,   whether  DePinto 
failed  to  keep  himself  advised  as  to  the  important  transaction  of 
October  18,    1957,   and  whether  DePinto's  failure  to  discharge  his 


duties  as  a  director  for  two  years  prior  to  October  18,    1957 
caused  the  conditions  which  permitted  Kelly  to  rob  United  of 
its  assets.   The  relevance  which  DePinto  urges  is  based  on  his 
theory  that  the  only  issue  he  was  required  to  defend  was  whether 
DePinto  negligently  elected  the  Niesz  group  to  United's  board 
of  directors,   and  the  further  contention  that  these  men  of  integrity 
were  simply  engaged  in  a  "plan".  In  states  such  as  New  York  and 
California,   these  men  of  integrity  would  have  been  indicted  and 
prosecuted  for  their  "plan",   and  it  would  never  have  occurred 
to  DePinto  that  he  should  urge  such  a  "plan"  upon  a  jury  in  a 
civil  case  as  a  defense  to  negligence  and  breach  of  fiduciary 
duty  on  his  part. 

Actually  the  evidence  respecting  the  "plan"  takes  on  an  Alice 
in  Wonderland  aura  when  it  is  viewed  from  a  distance.   Yet  this 
is  what  DePinto  claimed  was  material  and  relevant.   The  heart  of 
this  argument  by  DePinto  and  several  others  in  this  appeal  is  that 
his  sole  duty  as  a  director  of  United  with  respect  to  the  loss  of 
October  18,    1957  was  to  either  conduct  an  investigation  of  the  reputation 
and  plan  of  each  of  the  Niesz  group  or  show  that, had  he  conducted 
an  investigation,    he  would  have  found  they  had  a  "plan.  "  The  fact 
is  that  had  he  conducted  an  investigation  of  the  plan,    he  would  have 
found  that  under  the  "plan".    United  was  going  to  lose  $314,  794.  19. 
What  he  wanted  to  do  at  the  trial  court  was  defend  one  lawsuit  whereas 


plaintiff,    the  district  court,    the  jury,    and  the  pretrial  order  were 
all  involved  in  trying  a  different  lawsuit.   DePinto  asks  for  a  reversal 
and  new  trial  so  he  can  defend  the  lawsuit  he  would  have  prosecuted 
had  his  efforts  to  do  so  succeeded  when  he  prepared  the  complaint 
for  Provident  which  was  rejected  as  not  being  bona  fide  by  the  trial 
court.  Now  that  he  has  failed  in  the  latter  attempt  to  control  the 
conduct  of  and  extent  of  plaintiff's  case  against  him,    he  is  now  appeal- 
ing for  the  same  result  by  shifting  the  level  of  his  arguments  to  those 
of  the  days  of  nice  pleading  in  the  courts. 

The  argument    appellants  made  at  pages  34  and  35  of  their 
brief  with  regard  to  the  rejected  evidence  concerning  the  "reputation"  of 
the  outsiders  who  took  United's  assets  demonstrates    the  irrelevancy 
and  immateriality  of  such  evidence.  It  is  contended  there  that  if 
DePinto  had  made  an  investigation  of  all  of  the  facts  and  circumstances 
surrounding  the  transaction  of  October  18,    1957,   he  would  presumably 
have  learned  of  those  facts  and  circumstances  (the  rejected  evidence) 
which,   he  contends,   discloses  "that  the  Niesz  group  did  not  loot 
United  and  had  no  intention  of  looting  it.  "  By  limiting  his  argument 
to  the  rejected  evidence,   DePinto  has  thus  excluded  the  evidence  of 
record  which  shows  that  the  Niesz  group  did  loot  United  openly, 
brazenly  and  intentionally.  None  of  the  rejected  evidence  can  overcome 
the  established  fact  that  they  did  loot  United.  Nor  can  the  rejected 
testimony  overcome  the  fact  that  their  intention,    as  manifested  in 


the  evidence  of  record, was  to  loot  United.  See  e.g.  Exhibit  58 
(Agreement  with  Kelly),   Exhibit  5-H  (Minutes  of  United),   Exhibit 
50-N  (Minutes  of  American),   and  the  testimony  of  both  Kelly  and 
Croydon  that  each  knew  several  days  before  October  18,    1957 
that  the  $308,  000  in  assets  of  United  were  to  be  used  to  pay  Kelly 
for  his  stock  in  United  (R.T.   331,  382),   as  well  as  the  testimony 
of  Croydon  that  merely  putting  the  American  stock  into  United 
could  not  satisfy  the  Insurance  Department,   and  that  no  mortgages 
or  other  assets  were  ever  placed  in  United  to  take  the  place  of  the 
assets  removed  on  October  18,    1957  to  pay  Kelly.   (R.T,   382). 
Also,   Tom  pane's  testimony  that  he  never  committed  any  mortgages 
to  such  group  before  or  on  October  18,    1957  provided  evicferce  of  the 
intention  to  rob  United  of  its  assets.   (R.T.   407-408).   However, 
even  if  the  rejected  evidence  could  somehow  overcome  the  above 
evidence  of  record  which  shows  the  intention  of  the  Niesz  group, 
DePinto  has  not  shown  that  such  intention  is  relevant  or  material 
to  any  issue  in  this  case.   What  he  proposes  to  prove  thereby  is  the 
good  faith"  of  those  who  took  United's  assets.   But  there  is  no  issue 
of  fraud  either  with  respect  to  DePinto  or  those  who  took  the  assets. 
Thus,   even  if  this  case  were  viewed  as  one  which  involved,   as  DePinto 
contends,   only  the  issue  of  his  "vicarious  liability"  for  the  acts 
of  the  Niesz  group,    the"good  faith"   of  such  group  would  be  irrelevant 
and  immaterial.   In  short,   under  DePinto's  vicarious  liability  theory. 


the  test  is  whether  the  Niesz  group  would  be  entitled  to  defend  the 
charges  of  negligence  and  breach  of  fiduciary  duty  causing  loss  to 
United  on  the  ground  that  they  acted  in  "good  faith".    Since  it  could  not, 
it  is  not  available  to  DePinto  even  if  the  basis  of  his  liability  here 
were,   as  he  claims,   the  concept  of  vicarious  liability. 

DePinto's  liability  here  stems  from  his  own  acts  of  negligence 
as  set  forth  in  the  pleadings  and  then  in  the  pretrial  order  and  then 
in  the  instructions  to  the  jury.   Thus,    the  good  faith  of  those  who 
took  the  assets,   assuming  they  could  be  found  to  have  acted  in  good 
faith,   is  not  a  defense  to  his  acts  of  negligence.   DePinto  has  not 
established  the  materiality  or  relevancy  of  such  rejected  evidence  to 
the  issues  respecting  his  own  negligence. 

The  district  court  also  properly  refused  to  admit  the  testimony 
of  Kelly  concerning  what  he  was  asking  for  his  stock  several  months 
before  he  finally  raided  United 's  assets.   Since  the  attempted  sale 
to  the  Insurance  Corporation  of  America  was  never  consummated 
testimony  with  regard  thereto  is  in  no  way  probative  of  the  fair 
market  value  of  Kelly's  stock  in  United  at  any  point  in  time  let  alone 
on  October  18,    1957,   assuming  the  value  of  such  stock,   prior  to 
the  transfer  of  $314,  794.  19  on  October  18,    1957,    would  have  any 
bearing  at  all  on  the  value  of  the  American  stock  after  the  $314,  794.  19 
was  taken. 

The  exclusion  of  testimony  that  Sabo  was  to  make  an  investment 


of  $1 15,  000  in  American,    referred  to  at  page  36  of  appellants' 
brief  under  the  subtitle  "Evidence  As  To  Damages",    was  properly 
rejected  because  such  evidence  was  not  offered  to  prove  the  value 
of  American  stock  or  otherwise  directed  to  the  damages  issue. 
DePinto  told  the  trial  court  that:  "this  testimony  goes  to  the  matter 
of  good  faith  on  the  part  of  these  directors.  "  (R.  T.   356,  357). 
When,   at  a  later  point  in  the  trial,   an  offer  of  the  same  evidence 
was  made,   the  trial  court  asked  DePinto  if  he  wished  to  enlarge 
the  purposes  for  which  it  was  offered,   but  DePinto  failed  to  add 
any  further  reasons  why  it  was  offered.   (R.  T.    541-5,  541-6,  541-7). 
Furthermore,   a  reading  of  DePinto's  argument  in  the  third 
sentence  of  the  second  paragraph  at  page  30  shows  that  he  studiously 
avoids  any  statement  that  such  evidence  was  offered  on  the  issue 
of  damages.   He  is  asking  that  the  district  judge  be  reversed  for  not 
having  ruled  on  the  proffered  evidence  as  admissable  on  the  damages 
issue  when  he  (DePinto)  offered  it  to  prove  the  good  faith  of  the 
Niesz  group. 

Appellants  also  object  to  the  rejection  of  admitted  fact  No. 
188  stating  that  $52,  000  was  sent  to  American  by  Sabo  on  October 
18,    1957.  First,   there  is  nothing  in  the  record  to  show  why  this 
fact  was  offered.   (R.T.   520).   However,    since  the  $52,000  was  part 
of  the  above  $115,000  (Br.  App.   p.    15)  and  the  $115,000  was  offered 
to  prove  the  good  faith  of  the  Niesz  group,   presumably  it  was 


offered  to  prove  good  faith,   and  was  therefore  just  as  irrelevant 
as  the  $115,000  item.   Furthermore,    the  evidence  of  record  (Exh, 
52  and  53)  already  showed  that  Sabo  had  transferred  the  $52,  000 
to  American  on  October  18,    1957.   The  court  below  ruled  that  such 
ledgers  could  be  shown  to  the  jury  or  sent  in  if  desired.   (R.T.    604). 
Therefore,   DePinto  was  not  prejudiced  even  if  the  court  below 
had  erroneously  rejected  the  testimony  concerning  the  $52,  000 
from  the  prior  recorded  testimony.   Next,   standing  by  itself,   the 
$52,  000  transfer  of  funds  from  Sabo  to  American  proves  nothing  in- 
sofar as  the  value  of  American  stock  is  concerned,  (R.T.   492). 

Next,   at  page  36,   appellants  object  to  the  rejection  of 
testimony  of  Croydon  which  they  characterize  as  "bearing  on  the 
value  of  United  stock.  "  A  reading  of  such  testimony  shows  that  it 
does  not  prove  or  tend  to  prove  the  value  of  the  loss  realized  by 
United  when  its  assets  were  taken  or  the  value  of  the  American  stock. 
What  has  the  value  of  the  United  stock,   prior  to  the  loss  of  its 
assets,    got  to  do  with  the  value  of  the  American  stock?  Clearly 
such  proffered  testimony  was  neither  material  ncr  relevant .   The 
only  testimony  which  could  be  deemed  relevant  or  material,   if 
anything  could,   would  be  the  value  of  the  United  stock  after  the  loss 
on  October  18,    1959,   and  on  that  count  DePinto's  own  witness  Mr. 
Croydon  testified: 

"  Q.     Now,  I  understand  you  to  say  that  at  the  end  of 


October  18,    1957,    the  38,000  shares  of  United  Security  Life 

stock  would  have  no  value? 
A.  Without  the  mortgages,   they  would  have  no  value, 

"THE  COURT:    You  didn't  have  them  on  that  day,    did  you, 

at  the  end? 

THE  WITNESS:    No,    sir.    "    (R.  T.    373). 
In  light  of  this  testimony  by  Mr.   Croydon,    DePinto  could  not  put 
on  evidence  through  the  same  witness  which  would  impeach  him 
or  attempt  to  show  value  when  his  witness  testified  there  was  none. 

The  offer  of  the  Hammett  testimony  regarding  value  of  United 
stock  was  properly  excluded  because  it  violated  the  previous  ruling 
that  all  of  a  witness'  testimony  should  come  in  at  one  time  in  order 
not  to  confuse  the  jury  (R.  T.  265,  267,  273,  544),   did  not  prove  any  issue 
in  the  case,   and  was  testimony  of  a  witness  which  DePinto  objected 
to  himself.   (R.T.   544-545).  Also,   what  is  the  relationship  between 
the  value  of  the  United  stock,   prior  to  or  after  October  18,    1957, 
and  the  value  of  the  assets  lost  by  United  or  the  value  of  the  American 
stock?  It  is  no  defense  for  a  director  of  General  Motors,   who  permits 
its  assets  to  be  transferred  to  a  newly  formed  corporation  negligently, 
after  which  the  assets  are  distributed  to  38%  of  General  Motors' 
stockholders,   to  contend  that  the  damage  must  be  reduced  by  the 
value  of  the  General  Motors  stock  turned  over  to  the  new  corporation 
by  such  shareholders  in  exchange  for  the  assets.    Minority  shareholders 


have  not  been  permitted  to  do  such  a  thing  in  this  country  for 
nearly  three  quarters  of  a  century,   and  the  cases   have  stopped 
talking  about  the  matter  since  the  rule  is  so  well  recognized. 
The  only  entity  entitled  to  a  corporation's  assets,   until  two- 
thirds  of  the  shareholders  have  approved  a  liquidation,    is  the 
corporation  itself.  If  a  liquidation  is  voted,   the  creditors  and 
policyholders  must  be  paid  first,   and,  Ji^there  is  anything  left, 
it  goes  to  the  shareholders.   No  minority  shareholder  group  can 
defeat  this  rule  by  doing  it  anyway  and  then  arguing  that  the 
damages  against  them  must  be  reduced  by  the  value  of  their 
stock.   They  can  have  their  stock  back  after  they  replace  the  cash 
and  corporate  assets^as  the  directors  liable  for  United 's  loss 
are  welcome  to  the  38%  of  the  United  stock(which  appellants  say 
had  value  even  though  all  of  United 's  assets  were  taken  from 
it),   but  not  a  reduction  in  the  recovery  against  them. 

The  district  court  also  properly  excluded  the  testimony  of 
Gregory  saying  that  Provident  had  obtained  loans  in  1959  and 
issued  certificates  of  contribution  therefor.  (R.T.   529).   How 
could  a  loan  to  a  successor  life  insurance  corporation,   several 
years  after  1957,   prove  anything  other  than  that  the  outsiders 
had  a  "plan"  to  borrow  money  to  replace  the  lost  assets?    If 
the  evidence  of  such  a  nature  relates  to  the  damages  sustained 
by  United  in  1957,   the  district  court  was  unable  to  find  it. 


4. 

The  District  Court  Did  Not  Err  In  Its  Instructions 
To  The  Jury. 


Again  the  appellants'  contention     respecting  alleged  error 
in  the  giving  of  instructions  to  the  jury  follows  from  their  view 
that  the  only  issue  is  as  they  see  it  on  the  theory  that  the  complaint 
in  intervention  may  only  be  looked  to, and  must  be  narrowly  construed, 
and  is  controlling  over  the  pretrial  order  rather  than  vice  versa. 
That  is,   they  are  again  attacking  the  validity  of  the  pretrial   order,    the 
notice  concept  of  pleading,   and  the  Federal  Rules  of  Civil  Procedure 
without  having  assigned  as  error  the  ruling  of  the  district  court 
with  respect  to  the  pleadings  passing  out  of  the  case. 

The  instructions  which  appellants  object  to  at  page  37  of  their 
brief  were  warranted  by  reason  of  plaintiff's  contentions  in  the  pretrial 
order  which  presented  a  series  of  acts  of  negligence  and  breach  of 
fiduciary  duty  and  the  superseding  of  the  pleadings  by  that  pretrial 
order.   Based  on  the  three  issues  presented  to  the  jury  in  the 
form  of  questions  concerning  negligence,   proximate  cause,   and  the 
amount  of  damages,   plaintiff  was  entitled  to  have  the  jury  instructed 
as  to  the  several  acts  of  negligence  as  well  as  the  several  acts  of  breach 
of  fiduciary  duty  which  he  claimed  proximately  caused  the  loss 
of  October  18,    1957,   and  the  jury  was  entitled  to  determine  whether 
any  of  such  acts  or  all  of  them  were  the  proximate  cause  or  causes 


of  the  October  18,    1957  loss.   UePinto  did  not  have  the  right  to 
have  a  corporation's  claims  of  breach  of  fiduciary  duty  and 
negligence  tried  as  though  there  were  only  one  single  act  of 
negligence  or  breach  of  fiduciary  duty  when  the  plaintiff  had  set 
forth  numerous  such  acts.  It  is  appellants'  opinion  only  that  those 
claimed  acts  of  negligence  and  breach  of  fiduciary  duty,   other  than 
the  act  of  electing  the  looters  to  the  board,    cannot  be  heard  by  the 
jury.   There  is  no  procedural  or  substantive  law  which  agrees 
with  them,   and  they  have  cited  none.   There  is  not  a  case  citation 
found  in  their  argument  on  evidence  admitted  or  rejected.   The 
reason  is  that  all  of  those  arguments  rest  on  their  assumption  that 
the  only  case  DePinto  was  required  to  defend  was  the  case  he  preferred 
to  defend.   And  the  reason  DePinto  adopted  such  an  assumption 
was  that  he  had  no  defense  to  the  other  acts  of  negligence  and  breach 
of  fiduciary  duty  in  view  of  the  facts  which  he  had  admitted  prior 
to  the  preparation  of  the  pretrial  order  in  response  to  requests 
for  admissions  of  fact.  That  is,   appellants'  theory  of  the  case  is 
required  because  of  the  undisputed  facts  which  were  contained  in 
the  pretrial  order  and  read  to  the  jury.   The  thrust  of  their  argument 
here  is  that  instructions  concerning  many  of  those  facts  read  to 
the  jury  were  improper  because  they  do  not  coincide   with  their  view 
of  plaintiff's  case.   What  they  are  attempting  to  do  is  control  the  presenta- 
tion of  plaintiff's  claims  indirectly  without  having  directly  assigned  as 


error  the  setting  forth  of  plaintiff's  claims  in  detail  in  the  pretrial 
order  and  the  district  court's  ruling  that  the  pleadings  passed  out 
of  the  case  upon  entry  thereof.   DePinto  is  not  living  with  that  order 
here,   and  yet  he  has  not  appealed  from  it.  Worst  of  all  much  of  his 
premise  rests  upon  an  argument  from  the  evidence  that  "there  was 
no  evidence  introduced  to  support  the  allegation  of  Count  VV,'  a 
count  in  one  of  the  pleadings  which  passed  out  of  the  case  upon  the 
entry  of  the  pretrial  order.  Does  DePinto  know  that  the  jury  agreed 
with  him?  Furthermore,    his  argument  rests  on  his  interpretation  of  Count 
VI's    words  "caused"  and  "permitted".     He  says  none  of  the  evidence 
shows  DePinto  breached  his  fiduciary  duty  by  causing  or  permitting 
the  transfer  of  United's  assets  on  October  18,    1957.   The  evidence 
shows  that  his  breach  of  fiduciary  duty  in  several  respects  did  cause 
such  assets  to  be  transferred,  and  did  permit  such  transfer. 

All  of  page  38  of  appellants'  brief  is  a  reiteration  of  the  same 
arguments  that  the  instructions  miastated  plaintiff's  claims  to  the 
jury  because  such  claims  are  limited  to  a  pleading  (the  complaint 
in  intervention  only)  which  pleading  must  be  narrowly  interpreted  as 
DePinto  reads  it. 

Appellants  contend  at  page  39  of  their  brief  that  the  instruction 
set  forth  therein  "is  highly  prejudicial  to  defendant  for  the  reason 
that  there  is  not  a  scintilla  of  evidence  that  he  knew  that  the  Niesz 
group  intended  to  perpetrate  an  illegal  transaction,   nor  is  there  any 


evidence  w  hatever  to  support  the  conclusion  that  he  was  aware  of 
any  suspicious  circumstances  which  would  have  required  an  investigation 
on  his  part.  "  However,   appellants  overlook  the  entire  language  of 
the  instruction  that  a  director  cannot  remain  silent  and  inactive  when 
"in  the  exercise  of  reasonable  care  by  him,   he  should  know,    that  an 
illegal  transaction,    or  one  potentially  harnnful  to  the  corporation  is 
being  attempted  by  officers  or  other  directors  of  the  corporation.  " 
In  that  light  the  instruction  was  proper. 

Appellants'  objections  to  the  instruction  concerning  the  liability 
of  a  director  who  delegates  his  duties  to  another  stems  also  from  his 
view  that  such  was  not  an  issue  here.   The  suggestion  that  such 
instruction  was  an  attempt  to  hold  him  liable  for  the  acts  of  the  Niesz 
group  is  incorrect.   The  record  shows  DePinto  delegated  his  duties 
to  his  friend  Kelly  and  was  no  more  than  a  figurehead  or  dummy 
director,   and  is  therefore  liable  for  the  negligence  and  misconduct 
of  Kelly  about  which  there  is  no  dispute. 

The  appellants'  objections,   at  page  41,   are  directed  to  the  in- 
struction respecting  when  a  resignation  of  a  director  becomes  effective, 
and  are  based  on  his  view  of  the  evidence  that  there  was  no  issue    with 
regard  to  whether  such  resignation  was  effective  prior  to  the  adoption 
of  the  resolution  transferring  United's  assets  on  October  18,    1957. 
As  shown  herein,   and  in  the  Statement  of  Facts,   there  was  a 
serious  question  in  that  regard.  It  was  therefore  proper  to  instruct 
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that:  "A  resignation  specified  therein  to  take  effect  upon  acceptance 
does  not  become  effective  until  it  is  accepted.  "  Had  the  jury  not 
been  so  instructed,    they  might  have  concluded  from  the  document  that 
DePinto's  resignation  occured  on  October  17,    1957  whereas  it 
was  stipulated  that  DePinto's  resignation  was  accepted  October  18  "about 
4:15  p.m.  "  (R.T.   518).  There  was  no  stipulation,   as  appellants 
appear  to  argue,   that  DePinto's  resignation  was  accepted  prior  to  the 
time  when  the  board  of  directors  formally  adopted  the  resolution 
respecting  the  transfer  of  United's  assets  to  American.   That  is  only 
appellants'  conclusion  based  on  the  placement  of  the  paragraphs 
in  the  unsigned  4:15  p.m.   minutes  of  October  18,    1957.   However, 
since  they  were  unsigned,   and  DePinto  testified  that  he  did  not 
sign  the  4:00  p.m.   minutes  of  October  18,    1957  until  the  following 
day,   October  19,  1957,  there  w  as  a  question  of  fact  before  the 
jury  as  to  when  DePinto's  resignation  was  accepted  in  relation 
to  the  transfer  of  United's  assets  to  American.   (R.T.   500). 

Appellants'  objection  to  the  trial  court's  instruction  respecting 
the  responsibility  of  an  absent  director  disregards  the  facts  which 
make  it  applicable  to  DePinto.   His  objections  are  again  based  on  his 
assumption  that  it  is  "undisputed"  his  resignation  was  accepted  at 
the  4:15  p.m.   meeting  before  the  resolution  was  adopted  transferring 
United's  assets.   Furthermore,   DePinto  was  a  director  at  the  time  of 
both  the  4:00  p.m.   and  4:15  p.m.   meetings.   Until  his  resignation 
at  the  4:15  p.m.   meeting,   during  the  meeting,    he  was  a  director. 


5. 

The  Trial  Court  Did  Not  Err ^n  Refusing  To  Give 
DePinto's  Requested  Instructions  Numbered  4,    5 

And  8. 

The  irrelevancy  and  immateriality  of  the  background  and 
reputation  of  each  of  the  group  who  took  United 'a  assets  on  October 
18,    1957  has  already  been  set  forth.   DePinto's  objections  to  the 
refusal  of  the  district  judge  to  give  his  fourth  instruction  is 
also  dependent  on  that  contention,   and  is  therefore  w  ithout  merit. 
His  instruction,   as  he  admits,   would  "require  the  jury  to  conclude 
that  the  acts  of  the  Niesz  group  (those  who  took  United's  assets) 
was  a  superseding  cause  of  harm  to  United  which  relieved  DePinto 
from  responsibility.  "  (Br.   43).   Such  an  instruction  is  erroneous 
on  the  law,   and  would  be  erroneous  on  the  facts  since  the  jury  was 
entitled  to  determine  as  a  matter  of  fact  whether  DePinto  resigned 
after  or  before  the  transfer  of  assets.  The  instruction  does  not 
permit  the  jury  to  find  liability  on  any  of  the  other  bases  given  to 
them  in  the  instructions  and  set  forth  in  the  pretrial  order,   and  is 
therefore  erroneous. 

Nor  did  the  district  judge  err  in  refusing  to  give  that  portion 
of  his  requested  instruction  No.   5  set  forth  at  page  44  of  his  brief. 
First,   the  grounds  relied  on  in  attacking  the  refusal  to  so  instruct 
are  not  the  grounds  which  appellant  DePinto  urged  at  the  trial.   (R.T. 
596).   Second,    the  argument  is  without  merit.   The  statement  in 


the  requested  instruction  is  a  misstatement  of  law  (see  the  material 
herein  at  Point  1  discussing  Barnes  v.  Andrews,    supra,  ).   The 
instruction  is  not  applicable  to  the  facts  of  this  case  and  is  actually 
inconsistent  with  the  law  of  proximate  cause  as  the  district  court 
did  instruct.  The  trial  court  not  only  properly  instructed  as  to 
proximate  cause  but  also  as  to  the  burden  of  proof  in  this  case,   and 
the  requested  instruction  would  be  inconsistent  with  the  law  as 
given  in  those  instructions. 

Insofar  as  appellants'  requested  instruction  No.  8  is  concerned, 
appellants  are  again  urging  grounds  in  support  of  the  alleged  error 
regarding  the  instruction  which  were  not  urged  before  the  trial 
court.   (R.T,    596-597).  When  appellants  say  that  "when  the  matter 
of  proximate  cause  is  explained  to  a  jury,   the  party  defendant  is 
certainly  entitled  to  have  the  matter  explained  to  the  jury  as  fully, 
completely  and  clearly  as  possible",    they  are  overlooking  the  scope 
and  length  of  the  charge  which  was  given  regarding  proximate  cause. 
(R.T.   574-576).   It  may  be  that  appellants'  narrow  view  of  what 
the  issues  are  here  permits  him  to  believe  that  the  language  cited 
by  him  from  Salt  River  Valley  Water  Users'  Ass  'n  v.   Cornum,    1936, 
49  Ariz.    1,    63  P.  2d  639,    is  applicable  here,    but  in  the  light  of  the 
issues  which  were  actually  tried  and  presented  to  the  jury,    the 
instruction  would  have  been  confusing,    misleading  and  wrong  in  view 
of  the  absence  of  the  supervening  cause  upon  which  it  is  predicated. 
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Appellant  DePinto's  Counsel  Had  Notice  Of  And 
Approved  The  Answer  To  The  Jury,    Did  Not  Make 
Exception  Thereto,    And  The  Answer  Was  Not 
Prejudicial  Being  Merely  An  Amplification  Of  An 
Earlier  Instruction  To  Which  Appellant  Did  Not 

Object. 

Of  the  several  attacks  which  have  been  made  by  appellant 
DePinto  on  the  integrity  and  fairness  of  the  visiting  district  judge 
who  heard  the  instant  case,   none  has  been  more  unfair  or  grossly 
misleading  than  the  innuendo,   implications,   inference,    and  direct 
statements  contained  in  the  argument  that  the  district  court 
prejudiced  appellant  DePinto  by  the  manner  and  substance  of  his 
answer  to  a  communication  from  the  jury.   Because  these  attacks 
are  endemic  to  appellant  DePinto's  conduct  of  his  defense  here, 
the  court  is  earnestly  asked  to  bear  with  the  following  full  statement, 
in  context,    setting  forth  the  facts  concerning  the  currently  objected 
to  answer  by  the  district  judge. 

Prior  to  retiring  to  consider  its  verdict,   the  jury  was 
instructed  that: 

"  The  essential  issues  of  the  case  are: 

1,     Is  defendant  DePinto  chargeable  with  negligent  breach 

of  fiduciary  duty  in  any  one  or  more  particulars  asserted  by 


plaintiffs?  If  so, 

2.  Did  such  negligent  breach  of  fiduciary  duty  of  defendant 
DePinto  proximately  contribute  to  causing  financial  loss  and 
damage  to  United  Security  Life,   a  corporation?  If  so, 

3.  What  was  the  amount  of  such  loss  and  damage  to  United 
Security  Life?"  (R.T.    571). 

Later,   after  being  instructed  on  the  negligence  and  proximate  cause 
aspects  of  the  case,   the  district  judge  instructed  the  jury  that: 

"  The  claimed  items  and  amounts  of  assets  transferred  to 
Kelly  consist  of  cash  by  check  or  bank  certificates  of  deposit 
in  the  sum  of  $166,  498.  66;  second,    promissory  notes  and 
accrued  interest  thereon,    totaling  $87,626.88,   and  third, 
mortgages,   bonds,   and  accrued  interest  thereon  in  the  amount 
of  $60,  668.65."  (R.T.    587). 

Within  an  hour  and  a  quarter  after  the  jury  retired,    it  sent  the 
following  question  to  the  district  judge: 

"  If  the  jury  find  in  favor  of  the  Plaintiff,   is  Dr.  DePinto 
responsible  for  the  full  amount  or  whatever  the  jury  specifies? 
(T.R.  236,292). 
Thereupon,    the  district  judge  consulted  with  and  obtained  the  approval 
of  counsel  for  appellant  DePinto  and  for  appellee  to  the  following 
answer: 

"  The  full  amount  of  damages  sustained  as  found  by  the  jury.  " 
(T.R.    293). 


At  about  6:00  P.M.,   the  jury  sent  the  following  communication 
to  the  district  judge: 

"  1.     Jury  wishes  a  repeat  of  the  3^  factors  to  be  used  in 
judging  for  the  plaintiffs.  (Underscoring  supplied) 

2.     The  verdict  lists  the  defendants  as: 
Provident  Life  Ins.   Co.,   Angus  J,   DePinto,   et  al. 

Our  impression  from  the  trial  is  that  Dr.   DePinto 
was  the  only  defendant.   Please  clarify."  (T.R.    237), 

Thereafter,   the  answer  which  is  now  objected  to  by  appellant  DePinto 
was  discussed  by  the  district  judge  with  Mr.   Herbert  Mallamo,    counsel 
for  appellant  DePinto,    and  with  counsel  for  appellee.   The  following 
was  approved  by  both  Mr.  Mallamo  and  by  counsel  for  appellee,   and 
sent  to  the  jury: 

"    Answering  your  first  inquiry: 
The  three  (3)  ultimate  issues  are: 

1)  Was  defendant  DePinto  negligent  in  performing  his 
fiduciary  duties  in  one  or  more  of  the  particulars  asserted  by 
plaintiffs?   If  so, 

2)  Did  such  negligence  of  defendant  DePinto  proximately 
cause  or  contribute  to  causing  loss  or  damage  to  United  Security 
Life?  If  so, 

3)  What  was  the  amount  of  such  loss  or  damage? 
The  three  items  of  claimed  damage  are: 


.at. 


1)  Cash,   by  check  or  bank  certificates  of  deposit  -    $166,498.66 

2)  Promissory  notes  and  accrued  interest  thereon-       87,626.88 

3)  Mortgages,   bonds  and  accrued  interest  thereon  60,  668.  65 

Total  -$314,794.19 

Answering  your  second  inquiry: 

There  are  other  defendants  in  the  case,    but  the  present  trial 

is  concerned  only  with  the  liability  of  the  defendant  DePinto.  " 

(T.R.    238). 
Subsequently,  the  jury  deliberated  for  several  hours  before  returning 
its  verdict. 

When  the  jury  returned  its  verdict,    Mr.   Mallamo  was  present 
in  court  along  with  counsel  for  appellee,    the  district  judge,   and  Mr. 
William  Loveless,    Clerk  of  the  Court.   Upon  receipt  of  the  jury's 
verdict,   the  district  judge,   in  the  presence  of  all  counsel  including 
Mr.   Mallamo,   orally  ordered  that  the  communications  from  the  jury 
and  responses,   marked  No.    1  and  No.   2,   be  filed  by  the  clerk  and 
that  the  record  show  the  responses  were  taken  up  with  counsel  and 
are  proper,   and  that  communication  from  the  jury  marked  No.   3  be 
filed.   (T.R.    293).   Mr.   Mallamo  remained  silent,   and  made  no  state- 
ment at  all  that  appellant  DePinto  objected  to  or  had  objected  to  the 
response  to  the  jury's  second  communication. 

Later,   and  after  July  6,    1965,   when  his  Amended  and  Supple- 
mental Motion  for  Judgment  in  Accordance  With  Motion  for  Directed 


Verdict  was  filed,   appellant  DePinto's  counsel  filed  a  memorandum 
in  support  thereof,   and  which  states  at  page  24  thereof: 

"  The  Court  called  defendant's  attorney  by  telephone  and 
advised  him  that  he  intended  to  answer  the  jury's  note  by 
informing  them  as  to  the  three  factors  -  negligence,    proximate 
cause  and  damages,   and  he  further  intended  to  advise  them 
of  the  three  items  of  damage.   The  Court  did  not  read  to 
defendant's  attorney  the  note  which  was  transmitted  to  the 
jury.  After  considerable  discussion  and  importuning  by  the 
Court,   defendant's  attorney  indicated  to  the  Court  that  it  would 
be  all  right  to  mention  the  three  factors  -  negligence,   proximate 
cause  and  damages,   and  also  the  items  of  claimed  damages.  " 
Thus,   appellant's  counsel  has  conceded,   after  the  event,    that  he  told 
the  district  court  it  was  all  right  to  mention  the  three  items  of  claimed 
damages. 

Therefore,   under  the  case  cited  by  appellant  DePinto,   Fillippon 
V.  Albion  Vein  Slate  Co. ,    250  U.S.   76,   the  written  supplemental 
instructions  to  the  jury  were  proper.   The  reason  is  that     Fillippon, 
supra,   said  that  instructions  to  the  jury  are  valid  if  sent  after  notice 
to  counsel  and  an  opportunity  to  object.  Here  Mr.   Mallamo  had  both 
notice  and  an  opportunity  to  object  to  the  response  at  the  time  it  was 
discussed  with  the  district  judge  and  again  in  open  court.  Instead 
he  told  the  district  judge  it  was  all  right  to  send  a  response  mentioning 


the  three  items  of  claimed  damages  to  which  appellant  DePinto 
now  objects. 

The  fact  that  no  exception  was  taken  to  such  response  to  the 
jury,    standing  by  itself  and  ignoring  the  fact  of  appellant's  approval 
of  the  response,    is  sufficient  to  strike  down  his  request  that  the 
district  judge  be  reversed  on  this  issue.    Macartney  v.   Compagnie 
Generale  Transatlantique,    9Cir.,    1958,   253  F.  2d  529,   525. 

In  any  event  the  response  complained  of  was  not  prejudicial. 
The  district  court  had  earlier  instructed  the  jury  as  to  the  three 
items  of  claimed  damages,   and  no  exception  was  then  taken  by  DePinto. 
Therefore,   when  the  same  instruction  was  again  used  to  answer  a 
question  from  the  jury  asking  for  a  "repeat  of  the  3  factors  to  be 
used  in  judging  for  the  plaintiffs"  after  first  setting  forth  the  essential 
issues  of  the  case,    the  defendant  was  not  prejudiced.  If  anyone  was 
prejudiced  it  would  have  been  plaintiff.  Why?  Because  the  jury  did 
not  ask  for  the  three  issues  in  the  case  which  were  given  to  them 
first  in  the  response.   They  asked,   after  first  having  asked  whether 
Dr.   DePinto  would  be  responsible  for  the  full  amount  or  whatever 
the  jury  specifies,   for  a  repeat  of  the  3  factors  to  be  used  in  judging 
for  the  plaintiff.    However,   plaintiff  recognizes  that  the  first  part 
of  the  response  was  an  effort  by  the  district  court  to  give  an  answer 
which  did  not  favor  either  side,   and  that  it  was  a  noncommittal 
reply  to  a  question  or  request  which  plaintiff  thought  indicated  a  clear 
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judgment  in  favor  of  plaintiff  with  the  only  question  being:  what 
are  those  three  items  of  claimed  damages  about  which  you  instructed 
us  earlier^  American  Life  Ins.   Co.  v.   Florida  Anglers  Ass'n,    5 
Cir. ,    1950,    185  F.  2d  460,   463,   stated: 

"...  If  error  was  committed  by  the  Court  in  answering 
a  question  for  the  jury  in  the  absence  of  counsel  for  the 
defendants,   it  was  error  without  injury,    since  the  statement 
made  was  substantially  a  repitition  of  matter  covered  by 
the  oral  charge.  " 

The  request  from  the  jury,   the  form  and  substance  of  the 
reply,   the  consultation  with  and  approval  from  both  counsel,   all 
show  that  there  could  not  have  been  error.  If  the  answer  was  as 
bad  as  appellants  now  say,   why  did  qualified  counsel  approve  and 
tell  the  district  judge  the  three  items  of  damages  could  be  mentioned 
in  the  response?  Also,   it  could  not  have  practically  invited  the  jury 
to  return  a  verdict  since  they  later  sent  in  a  communication  telling 
the  court  they  were  apparently  deadlocked.    (T.  R.    239). 

What  appellants  have  done  with  this  assignment  of  error  is 
to  try  to     stimulate  the  court  into  speculating  unconsciously  about 
what  the  jury  did,   whether  another  jury  would  do  differently,    how 
it  reached  its  verdict,   and  so  on.   That  is  the  only  plausible 
explanation  which  can  be  given  for  the  appellant     having  made  the 
misstatements  offered  in  support  of  his  contention  that  he  was 
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prejudiced  by  the  response  which  he  approved  and  did  not  take  ex- 
ception to  at  the  time.   That  such  speculation  is  his  hope  is  shown 
by  the  final  paragraph  of  such  argument  in  which  he  says  the  verdict 
probably  would  not  have  been  entered  in  the  absence  of  such  a 
response. 

In  light  of  the  foregoing  material,    it  is  wrong  for  appellant 
to  suggest  to  the  court  that  the  first  time  the  jury  ever  heard  of 
the  three  items  of  damage  was  in  the  said  response.   He  does  that 
by  saying  that  "nowhere  in  the  evidence  is  there  any  reference  to 
the  three  items  of  claimed  damages.  "  Appellant  knows,  however, 
that  those  portions  of  the  pretrial  conference  order  setting  forth 
the  assets  and  amounts  thereof  which  had  been  lost  on  October  18, 
1957,   which  items  were  broken  down  into  cash,   promissory  notes, 
and  mortgages,   bonds  and  accrued  interest  thereon  all  totaling 
$314,  794.  19,    were  read  to  the  jury  and  later  divided  into  three 
categories,   as  shown  earlier,   by  the  district  court  in  its  instructions 
to  the  jury.   (R.T.    212-214,  587).   It  was  also  wrong  for  appellant 
to  tell  the  court  that  the  district  court's  response  was  taken  up  with 
his  counsel,   but  not  to  go  on  and  tell  the  court  of  his  approval 
followed  by  a  concession  thereof.   To  leave  the  implication  that  there 
was  a  lack  of  communication  between  his  counsel  and  the  district 
under  the  foregoing  circumstances  is  equally  erroneous. 

The  district  judge  should  not  be  reversed  for  the  said  response. 


7. 

The  Judgment  Entered  Herein  Was  Not  Excessive. 

Although  this  is  a  stockholders'  derivative  action  in  which 
the  judgment  rendered  is  in  favor  of  the  injured  corporation  or 
its  successor,   the  trustee  in  bankruptcy  is  asking  that  the  claim 
herein  against  the  assets  in  the  bankruptcy  court  be  reduced 
from  the  $314,  794.  19  returned  by  the  jury  in  a  general  verdict 
to  $80,  856.   His  argument  is  that  42,  548  shares  of  United's  stock 
have  been  cancelled,   and  therefore  the  judgment  should  be  reduced 
by  42.  5  %  to  $180,  856.  Then  he  says  the  $100,  000  paid  by  the 
Duhame  Estate,    in  settlement  of  separate  claims  of  $177,  863.84 
for  damages  to  United  occurring  prior  to  the  date  when  it  lost 
the  $314,  794.  19,   should  then  be  applied  to  reduce  the  judgment 
further  to  the  sum  of  $80,  856.  Thereafter,    he  contends  that  interest 
allowed  from  October  18,    1957  is  erroneous.   Thus,   the  trustee  in 
bankruptcy  says  that  the  maximum  claim  the  judgment  creditor  here 
can  have  against  the  bankrupts'  assets  is  $80,  856.  If  the  trustee  is 
right,   then  the  approximately  $725,  112.  03  of  general  creditors' 
claims,   arising  after  the  1960  and  1962  judgments  entered  herein, 
would  be  satisfied  from  the  bankrupts'  assets  of  $754,  109.44 
whereas  should  the  judgment  be  affirmed,   the  poJiyholders  and  stockholder 
beneficiaries  thereof  would  recover  if  the  judicial  lien  herein  was  not 
declared  null  and  void.  In  the  latter  event,    the  recovery  herein  is  about 
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t       thirty  to  thirty-five  cents  on  the  dollar  assuming  the  assets  produce 
the  full  $754,  109.44. 

Therefore,   in  balancing  the  equities  while  evaluating  some  of 
the  equitable  arguments  which  the  trustee  in  bankruptcy  makes  here, 
the  court  is  asked  to  weigh  in  its  scales  that  commercial  general 
creditors,   including  Massachusetts  Mutual  Life  Insurance  Company, 
who  loaned  nearly  $700,000  to  another  creditor,   Trosco  Land,   Inc., 
which  is  not  likely  to  be  recovered  therefrom,   are  here  in  the  person 
of  the  trustee  in  bankruptcy  and  others,    attempting  to  collect  those 
claims  by  reducing  or  eliminating  the  judgment  rendered  herein  for 
the  third  time  for  the  benefit  of  United 's  stockholders. 

a. 
The  Cancellation  Of  38,  798  Shares  Of  United  Stock 
In  1959  And  The  Surrender  Of  Certificates  Of  Contingent 
Interest  From  3750  Shares  Of  United  Stock  Does  Not 
Entitle  The  Trustee  In  Bankruptcy  To  A  Reduction 
In  The  Judgment  To  $180,  856. 

Since  intervenor-appellant's  opening  brief  has  reiterated 
some  of  the  same  arguments  made  in  appellant  DePinto's  opening 
brief  in  DePinto  v.    Provident  Security  Life  Insurance  Company, 
9  Cir.,    1963,    323  F.  2d  826,    Docket  No.    18245,   appellee  refers 
the  court  to  pages  43  through  62  of  appellee's  brief  in  No.    18245. 

Additionally  it  is  submitted  that  the  doctrine  of  restitution 


I 

I 

is  neither  applicable  here  nor  should  be  applied  if  applicable. 

Restitution  does  not  apply  because  the  surrender  of  the  38,  798 
shares  of  United  stock  by  American  did  not  restore  United 's 
$314,  794.  19  or  its  equivalent.  The  United-Provident  merger 
agreement  stated,   in  paragraph  3,    that  Provident  had,   at  the  date 
of  the  agreement,  issued  104,  000  shares  of  its  capital  stock  for 
$2.00  a  share  of  which  $  .  30  a  share  was  allocated  to  expenses 
and  compensation  and  $1.70  being  the  proceeds  to  Provident.  Thus, 
the  Provident  stock  had  a  fair  market  value  of  no  more  than  $2.  00 
per  share  although  it  was  actually  only  worth  $1.  70  since  that  was 
all  that  found  its  way  to  Provident.  Assuming  the  best  from  appellants' 
point  of  view,    the  Provident  stock  had  a  fair  market  value  of  $2.00 
a  share.  Therefore,   the  total  value  of  all  of  the  United  stock  on 
the  date  of  the  merger  is  easily  determined  because  the  merger 
agreement  provides  in  paragraph  6  thereof  that  each  holder  of  30  shares 
of  United  would  receive  1  share  of  Provident  stock  and  in  paragraph 
5  thereof  that  the  total  outstanding  common  stock  of  United  was 
100,000  shares.   Consequently,   the  maximum  number  of  shares  of 
Provident  stock  to  which  the  shareholders  of  United  were  entitled 
was  3,  333  (  100,  000  of  United  divided  by  30  equals  3,  333  ).   Since  the 
3,  333  shares  of  Provident  stock  could  not  be  worth  more  than  the 
$2.00  per  share,   this  means  that  the  total  received  by  the  United 
shareholders  could  not  exceed  $6,  666.   Consequently,   since  38.  9  per 
cent  of  the  United  stock  was  cancelled,   it  follows  that  the  maximum 


\\    value  which  could  be  attributed  to  the  cancellation  of  the  38,  798 
shares  of  United  stock  is  38.  8  %  of  $6,  666  or  about  $2,  593.  07. 

It  is  this  $2,  593.  07  which  appellants  ask  the  court  to  deem  to  be 
restitution  for  the  $314,  794.  19  lost  by  United  on  October  18,    1957. 
Further,   they  ask  that  it  be  so  deemed  although  it  did  not  restore 
the  status  quo  and  occurred  in  1959  after  the  company  had  been 
bankrupted  by  the  negligence  and  breach  of  fiduciary  duty  of  the 
directors  including  DePinto.   The  person  who  takes  two  tickets  to 
the  last  game  of  the  World  Series  along  with  the  rightful  owner's 
new  Ford  does  not  restore  the  status  quo  if  he  returns  the  tickets 
a  week  after  the  game  is  played   along  with  a  damaged  Ford. 
Restitution  is  not  a  doctrine  which  permits  such  a  result  to  be  in- 
voked in  defense  of  a  claim  against  the  person  taking  property. 
The  argument  appellants  make  here  was  made  in  the  district  court, 
and  the  Motion  to  Strike  Defenses  set  forth  the  above  figures. 
Nor  should  the  doctrine  be  applied  as  a  matter  of  equity 
because  he  who  seeks  the  aid  of  equity  is  required  to  do  so  with  clean 
hands.   Here  the  person  for  whom  the  trustee  in  bankruptcy  speaks, 
appellant  DePinto,   has  written  a  letter  to  the  district  judge,   participated 
with  Provident  in  the  filing  of  a  complaint  in  Provident's  name 
although  the  complaint  was  prepared  by  DePinto  and  exculpated  him 
from  liability,   signed  and  filed  an  affidavit  of  bias  and  prejudice 
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against  the  district  judge  five  years  after  the  latter  was  assigned 
to  the  case  and  which  affidavit  was  based  solely  on  rulings  in  the 
case,    lied  at  the  last  trial  below  on  a  significant  aspect  of  the 
claims  against  him  (R.T.   499,  504,  505),    admitted  under  oath  that 
he  had  opened  bank  accounts  in  the  names  of  others  to  avoid  writs 
of  attachment  at  a  time  subsequent  to  the  entry  of  judgment  here, 
and  asked  this  court  for  an  injunction  in  Docket  No.    20308  here,   a 
related  case,    to  prevent  execution  of  the  judgment  herein  while  at 
the  same  time  he  had  an  injunction  in  his  pocket  which  had  been  ob- 
tained without  notice  from  a  Referee  in  Bankruptcy. 

The  contention  of  the  trustee  in  bankruptcy  that  the  judgment 
be  reduced  because  less  than  100,  000  shares  of  United  stock  remains 
outstanding  due  to  the  said  cancellation  assumes  that  the  suit  here 
is  a  class  action  on  behalf  of  only  the  remaining  shareholders  of 
United  and  that  only  they  have  an  interest  in  the  judgment  entered. 
While  it  is  true  that  such  judgment  may  ultimately  be  for  their  benefit, 
it  is  not  true  that  they  only  have  an  interest  therein.   There  are  two 
pending  lawsuits  in  the  U.S.   District  Court  for  the  District  of  Arizona 
in  which  claims  are  being  made  against  United  and  Provident  by 
former  policyholders  of  United,   and  in  which  Provident  has  denied 
it  assumed  liability  of  the  type  asserted  therein.   Walker  v.   Provident 
Security  Life  Insurance  Company,    Civil  No.   4069,   and  Mauser  v. 
Provident  Security  Life  Insurance  Company,    Civil  No.    4070.    These 


claims  total  $119,099.37,   and  they  cannot  be  satisfied,    if  sustained, 
from  Provident  Security  Life  Insurance  Company  even  if  Provident's 
disavowal  of  assumption  thereof  is  rejected.   Further,   the  terms  of 
the  merger  agreement  between  United  and  Provident  permit  the  latter 
to  deduct  from  the  judgment  here  any  proper  charges  against  said 
recovery.   Thus,    it  is  clear  that  two  California  citizens,   former  policy- 
holders of  United,   also  have  an  interest  in  the  judgment  rendered  below 
in  Provident's  favor. 

The  argument  is  also  unsound  because  the  district  court  has 
not  rendered  a  decision  in  the  pending  suit  to  declare  the  United- 
Provident  merger  null  and  void,   and  there  is  pending  therein  a  motion 
to  amend  the  complaint  by  setting  forth  a  cause  of  action  based  on 
violations  of  the  Securities  and  Exchange  Acts  as  well  as  regulations 
of  the  Securites  and  Exchange  Commission.   The  parties  are  also 
attempting  to  negotiate  a  disposition  of  the  case  which  may  set  aside 
the  merger.  In  any  event  the  corporate  demise  of  United  is  still  an 
open  question  in  other  litigation  even  though  for  purposes  of  ruling 
on  jurisdictional  questions  here  its  merger  with  Provident  must  be 
accepted  as  the  court  ruled.   Should  United's  continued  existence  be 
determined  later,   the  reduction  of  a  judgment  in  its  and  its  successor's 
favor  on  the  assumption  that  it  no  longer  exists  or  will  benefit  from 
the  full  judgment  here  would  damage  its  property  rights  severely. 

Next,   assuming  that  only  the  57,452  shares  of  United  have  a 


property  right  in  the  judgment  herein,   would  it  be,   as  the  trustee 
in  bankruptcy  contends,    "grossly  inequitable  and  unjust"  for  such 
stockholders  to  recover  100%  of  the  loss  realized  by  United  on 
October  18,    1957?  First,   they  would  not  get  the  full   $314,794.19 
even  if  no  policyhDlders'  claims  were  allowed  against  it.  Why?  Because 
six  years  ago  the  district  court  awarded  one -fourth  of  the  judgment 
collected  as  legal  and  accounting  fees,   and  it  is  reasonable  to  assume 
that, in  view  of  the  additional  counsel  required  since  then  as  well  as 
the  additional  effort  expended,   the  district  court  would  not  reduce 
the  award.  In  addition  there  are  litigation  costs  not  recoverable 
from  the  judgment  debtor  under  law,    and  such  amounts, if  allowed,   would 
further  reduce  the  recovery  in  a  much  smaller  amount.   Thus,   it 
is  not  likely,    in  the  best  of  circumstances,    that  such  shareholders 
would  realize  more  than  $215,  000  of  the  $314,  794.  19.   This  is  about 
$35,  000  more  than  the  $180,  856  which  the  trustee  in  bankruptcy  says 
the  judgment  should  be  reduced  to  here.   Would  this  $35,000  result 
in  a  payment  which  would  be  "grossly  inequitable  and  unjust"?  It 
hardly  seems  so  in  view  of  the  fact  that  such  shareholders  also  lost 
their  equity  in  a  going  concern  as  a  result  of  the  negligence  involved 
here. 

Also,   and  viewing  the  question  in  the  context  of  the  bankruptcy 
proceedings,    how  realistic  is  it  for  the  trustee  in  bankruptcy  to  claim 
that  such  stockholders  would  ever  get  such  $35,  000  more  than  the 


$180,  856?  With  total  debts  of  $2,  113,  931.93  and  total  assets  of 
$754,  109.44  listed  in  the  DePinto  bankruptcy  proceeding,    it  is 
more  than  likely  that,    if  the  judgment  for  $314,  794.  19  is  affirmed 
here,   the  trustee  in  bankruptcy  will  then  file  a  petition  in  the 
bankruptcy  court  seeking  an  order  declaring  the  judicial  lien  ob- 
tained herein  to  be  null  and  void.  Should  that  succeed,   the  trustee 
in  bankruptcy  knows  that  the  shareholders  of  United  or  any  other 
claimants  to  the  judgment  herein  would  be  fortunate  if  they  recovered 
thirty  to  thirty-five  cents  on  each  dollar  of  the  $314,  794.  19  judgment. 

The  trustee's  reliance  on  the  cases  cited  at  pages  50  and  51 
of  his  opening  brief  is  misplaced.  Each  of  those  cases,   with  the 
exception     of  Stanton  v.   Schenck,   (S.  Ct.   N.Y.    1931)  251  N.  Y.  S.  221. 
was    responded  to  at  pages  49  through  61  of  appellee's  brief  here 
in  No.    18245.   Insofar  as  Stanton  v.  Schenck,    supra,    is  concerned, 
the  case  does  not  aid  appellants.  It  w  as  a  class  action  by  shareholders 
for  breach  of  fiduciary  duty  to  all  shareholders. 

Appellants  here  are  faced  by  the  law  of  this  case  -  that  this 
Is  a  stockholder's  derivative  action,   and  the  recovery  in  such  cases 
Ls,  as  is  shown  more  fully  at  pages  43  through  61  of  appellee's 
Drief  in  No.  18245  here,   in  favor  of  the  corporation.   The  first  reversal 
f/a.8  based  on   the  absence  of  an  indispensable  party  in  a  stockholder's 
derivative  action,   a  ground  raised  by  DePinto.   He  won.  If  he  had 
ost,    he  could  be  heard  to  argue  now  this  was  a  different  action. 


b. 

The  $100,  OOP  Payment  By  The  Duhame  Estate,   In_ 
Settlement  Of  $177,  863.  84  In^  Damage   Claims  For 
The  Period  Prior  To  October  J_8,    1957  When  United 
Lost  The  $314,  794.  19  Which  Is_  The  Basis  Of^  The 
Jury  Verdict  Against  Appellant  DePinto,   Does  Not 
Entitle  The  Trustee  In^  Bankruptcy  To  A  Credit  Of 
$100,  000  Against  The  $314,  794.  19. 

Prior  to  the  beginning  of  the  trial  below,   the  Duhame  Estate, 
it  a  conference  with  appellee's  attorneys  and  the  district  judge, 
sought  to  settle  their  liability  herein  for  $100,  000.  At  that  conference, 
ippellee's  counsel  advised  the  district  judge  that  they  refused  to 
iccept  such  a  settlement  unless  it  was  in  settlement  of  the  $177,  863.84 
n  claimed  damages  sustained  by  United  during  the  period  from 
Fune  30,    1956  through  October  17,    1957,   the  period  prior  to  the 
iate  when  United  lost  the  $314,  794.  19  in  liquid  assets.  On  Friday, 
Fune  11,    1965  the  Duhame  Estate  formally  announced  its  offer  to  the 
iistrict  court.   (R.T.    147).  Appellee's  counsel  immediately  reiterated 
he  said  condition  with  the  following  statement: 

"  If  your  Honor  please,   I  think  what  Mr.   Cavanaugh  said 
should  be  supplemented  by  the  fact  that  the  acceptance  of  this 
offer  by  the  plaintiffs  is  contingent  upon  an  allocation  of  the 
funds  in  our  opinion.  It  should  be  all  to  the  first  cause  of 


action.   By  that  I  mean  the  clainn  prior  to  October  17,    1957, 
certainly  no  less  than  $95,  000.  00  of  it  to  be  allocated  to  that, 
and  whatever  allocation  is  deemed  by  the  Court  to  be  appropriate 
not  in  an  amount  to  exceed  more  than  $5,  000.  00  to  the  other 
two  claims,   and  we  would  petition  and  we  would  -  we  will 
present  a  formal  petition  to  your  Honor.   But  in  order  that 
the  matter  be  disposed  of  now,    we  would  petition  that  your 
Honor  approve  the  settlement  subject  to  the  condition  that  I 
just  stated,   and  with  the  direction  that  the  payment  be  on 
account  of  that  first  claim  and  be  allocated  to  that  first  claim, 
and  if  that  condition  is  approved  and  such  allocation  is  made 
by  the  Court,    then  we  would  recommend  to  the  Court  that  the 
settlement  be  approved  as  fair  and  reasonable.  I  don't  think 
it  is  any  oonanza,   but  I  think  it  on  the  minimum  side,   fair  and 
reasonable,  and  in  order  to  avoid  further  litigation  with  the 
Duhame  defendants,   we  recommend  that  it  be  accepted  and  that 
the  money  be  paid  into  court  to  be  distributed  pursuant  to 
the  court  order. 

The  Duhame  defendants  will  also  surrender  their 
certificates  of  participation,   which  may  or  may  not  have  any 
value,   but  if  there  is  any  value,   that  value  should  be  assigned 
in  precisely  the  same  way  as  the  settlement  itself .  "    (R.T.    148, 
149). 


Thereupon,   appellant  DePinto  stated  through  counsel  "  that 
so  far  as  the  settlement  is  concerned,   the  other  defendants  have 
lo  control  or  really  have  no  voice  in  whether  a  settlement  is  made 
ar  whether  it  isn't",   and  that  "  I  am  not  questioning  the  right  of 
:he  parties  to  make  settlement.  "  (R.T.    151).   Following  that  state- 
uent,  appellant  DePinto  argued  that  there  "  is  no  other  claim  that 
las  been  formally  or  otherwise  legitimately  made  in  this  case" 
3ther  than  the  $314,  794.  19  claim  relating  to  the  October  18,    1957 
oss  by  United,   and  therefore  no  allocation  could  be  m.ade  by  the 
Ustrict  court.   (R.T.    152). 

The  district  court  ruled  that  the  $314,  794.  19  claim  of  damages 
securing  on  October  18,    1957  was  not  the  only  claim;   that  the 
;laim  for  damages  for  the  period  prior  to  October  18,    1957  had  been 
dgorously  presented  and  pursued,  referrirg  to  rulings  with  respect 
hereto  insofar  as  the  pretrial  order  was  concerned;   and  that  the 
settlement  was  approved  with  the  $100,  000  being  allocateci  as 
:onditioned  by  plaintiff's  acceptance, to  the  $177,  863.84  damage  claims 
or  the  period  from  June  30,    1956  through  October  17,    1957.  (R.T.    155, 
.56,  157).  In  so  ruling  the  district  judge  also  relieved  the  remaining 
iefendants,   including  appellant  DePinto,    of  any  need  to  defend  further 
Lgainst  the  $177,  863.84  damage  claims  for  the  period  prior  to 
Dctober  17,    1957  by  striking  such  claims  from  the  balance  of  the 
rial.  (R.T.    158,  159).   One  of  the  reasons  given  for  so  ruling  was 


:hat  appellant  DePinto  and  the  other  defendants  had  previously 
;ontended  they  would  be  prejudiced  by  any  reference  at  the  trial 
;o  such  earlier  amounts  of  claimed  damages,   and  that  by  so 
striking  the  claims  upon  settlement  of  the  $100,  000,    the  possibility 
jf  prejudice  would  be  removed.   (R.T.    158,  159). 

In  short,   not  only  did  the  district  court  credit  one  joint 
ortfeasor  (DePinto)  with  a  payment  made  by  another  joint  tortfeasor 
Duhame  Estate),   but  it  credited  appellant  DePinto  with  the  entire 
)177,  863.  84  by  virtue  of  striking  the  claims  from  the  balance  of 
he  trial  after  application  of  the  $100,  000  on  the  said  $177,  863.  84 
:laims  for  the  period  prior  to  October  18,    1957.   Thus,    the  cases 
;ited  by  appellant  DePinto  at  page  52  of  his  opening  brief  are  not 
>ertinent. 

Nevertheless,   DePinto  argues  that  the  only  claim  pending 
gainst  Duhame  at  the  time  of  the  settlement  was  the  $314,  794.  19 
ost  on  October  18,    1957,   and  that  therefore  the  $100,000  payment 
nust  be  applied  thereto  so  that  he  is  entitled  to  a  credit.   This  is 
ncorrect  on  the  merits,   as  will  be  shown,   but  before  doing  so  the 
ppellee  challenges  the  standing  of  appellant  DePinto  to  object  to 
,  settlement  made  by  Duhame  of  all  of  the  claims  made  against  it. 
'hat  is,   if  the  Duhame  Estate,   against  whom  appellee  had  made  claims 
or  the  period  prior  to  October  18,    1957  of  $177,  863.  84,   for  October 
8,    1957  of  $314,  794.  19,   and  for  the  period  subsequent  to  October    18, 


1957  of  $60,  695.  60,   chose  to  settle  all  of  those  claims  for  $100,  000. 
and  the  appellee  accepted  such  offer  only  on  the  condition  that  all  of 
the  said  sum  be  applied  in  payment  of  the  $177,  863.  84  damage  claims 
for  the  period  prior  to  October  18,    1957,    where  does  appellant  DePinto 
obtain  standing  here  to  question,   interpret,    challenge,    or  modify 
such  settlement?  Had  appellee  filed  action  against  the  Duhame  Estate 
for  only  the  $177,  863.  84  claimed  damages  for  the  period  prior  to 
October  18,    1957  and  a  separate  action  against  DePinto  for  the 
$314,  794.  19  lost  on  October  18,    1957,   DePinto  would  have  no  right 
or  claim  to  a  credit  on  a  $100,  000  settlement  therein.   And  where  the 
Duhame  Estate  settled  three  classes  of  claims  on  the  foregoing  basis, 
what  right  would  DePinto  have  here  in  this  action  to  argue  that  in  the 
Duhame  action  there  was  only  one  claim  pending  (the  $314,  794,  19)? 
Ihat  issue  has  been  foreclosed  in  the  Duhame  action,   and  DePinto 
cannot  assert  here,    in  a  separate  action,   arguments  which  the  Duhame 
Estate  does  not  make,   and  which  they  chose  not  to  make  when  it  was 
decided  to  settle  their  liability.   The  settlement  with  the  Duhame  Estate 
was  predicated  on  the  recognition  and  validity  of  the  pre-October  18, 
1957  damage  claims  of  $177,863.84,   and  DePinto  is  foreclosed  from 
ittacking  that  recognition  in  this  action.   As  far  as  the  record  is  con- 
cerned,   the  Duhame  Estate  did  not  state  why  they  settled  the  claims 
igainst  them.    Can  DePinto  point  to  evidence  that  demonstrates  that 
;he  Duhame  Estate  did  not  decide  to  settle  for  the  $100,  000  precisely 
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because  they  judged  the  pre-October  18,    1957  claims  of  $177,863.84 
to  be  valid  and  dangerous?  For  all  the  record  shows  the  Duhame 
Estate  may  have  had  a  valid  and  sound  defense  to  the  October  18,    1957 
claim  of  $314.  794.  19  claim  but  none  as  to  the  pre  October  18,    1957 
claims.   Thus,   assuming  arguendo,   and  for  the  moment  only,    that 
appellant  DePinto  had  an  absolute  defense  to  the  pre-October  18,    1957 
claims  of  $177,  863.  84,    such  as  he  is  now  making  here,   that  does  not 
entitle  him  to  penetrate  another  action  (the  Duhame  action),    and  extract 
1  defense  from  that  lawsuit  to  help  his  cause  here.  The  critical  fact 
.s  that  the  Duhame  Estate  and  appellee  were  entitled  to  settle  the 
.various  claims  as  they  saw  fit,   and  they  are  not  obliged  to  settle  on 
I  basis  which  another  defendant  deems  more  favorable  to  him. 

What  DePinto  is  asking  the  court  to  do  is  overturn  the  basis 
ipon  which  appellee  settled  his  lawsuit  against  the  Duhame  Estate 
inder  circumstances  in  which  the  court  cannot  permit  or  order  the 
Duhame  Estate  case  to  be  tried  in  view  of  such  a  rejection  of  the 
Duhame  Estate  settlement.   That  is,   appellee  should  be  entitled  to 
)roceed  with  his  lawsuit  against  the  Duhame  Estate  if  the  terms  of 
lis  settlement  are  overturned  as  they  would  be  if  the  October  18, 
l957  claim  of  $314,  794.  19  received  a  credit   of  the  $100,  000  instead 
)f  the  pre-October  18,    1957  claims  of  $177,  863.  84.   Appellee  would 
)refer  to  proceed  against  the  Duhame  Estate  for  the  total  of  the  three 
;laims  or  $553,  353.  63  if  he  is  required  to  apply  $100,  000  against 


the  $314,  794.  19  lost  on  October  18,    1957.   The  reason  appellee 
was  willing  to  accept  $100,  000  in  settlement  of  all  of  the  clainns 
igainst  the  Duhame  Estate  was  because  it  resulted  in  a  settlement 
which  did  not  lose  any  of  the  $314,  794.  19  claim.   Otherwise  the 
ippellee  required  a  larger  sum  before  settlement  with  the  Duhame 
estate  was  acceptable.   Therefore,   the  terms  of  that  settlement 
should  not  be  disturbed,   at  DePinto's  request,    unless  appellee 
lIso  has  the  right  to  proceed  with  his  claims  against  the  Duhame 
instate.   Since  the  case  involving  the  Duhame  Estate  is  not  before 
he  court  and  appellant  DePinto  is  without  power  to  return  matters 
o  the  status  quo  before  the  Duhame  Estate  settlement  so  that 
ippellee  could  proceed  against  the  Duhame  Estate,    his  contention 
hat  he  should  get  the  benefits  of  an  overturning  of  that  settlement 
vhile  appellee  is  still  bound  thereto  is  untenable. 

Turning  to  the  merits  of  appellant  DePinto's  contention  that 
here  was  only  one  claim  for  $314,  794.  19  lost  to  United  on  October 
8,    1957  in  the  action  against  the  Duhame  Estate,   assuming  that  he 
las  standing  to  so  contend  in  view  of  the  settlement,    it  is  noted 
hat  there  is  no  merit  to  the  argument. 

In  the  Amended  Complaint  filed  by  John  S.   Gorsuch  on 
lovember  16,    1959,   at  paragraphs  87,88  and  89  of  Count  VI,    claims 
fere  made  against  Elmer  W.   Duhame  and  appellant  DePinto  for 
ireach  of  fiduciary  duty  and  responsibilities  to  United  resulting  in 


damages  occurring  o"  October  18,    1957  of  $308,  000,   and  prior 
to  October  18,    1957  of  $45,  514.  51  and  $109,  723.  82.   (T.R.    18). 
The  $45,  514.  51  related  to  disbursements  made  to  Kelly  and  the 
|109,  723.  82  concerned  disbursements  to  United  Finance.   (T.R. 
18).   Later  in  the  pretrial  order  of  March  9,    1959,   the  plaintiff's 
contentions  stated  that  appellant  DePinto  and  Elmer  W.   Duliame 
areached  their  fiduciary  duty  to  United  in  that  they  failed  to  ex- 
;rcise  that  diligent  care  and  skill  which  ordinarily  prudent  men 
A^ould  exercise  under  similar  circumstances  in  like  position  by 
aermitting  the  transfer  of  $314,  794.  19  of  United's  assets  to 
American,   by  permitting  through  malfeasance  the  taking  from 
Jnited  of  $46,  839.  51  and  the  transfer  of  $86,  000  to  United  Finance. 
O.T.   245,  246).   The  $46,  839.  51  related  to  amounts  disbursed 
;o  Kelly.   (O.T.   243,244,246). 

After  trial  during  which  the  evidence  heard  concerned  all 
jf  the  above  claims,   the  district  court  entered  judgment  only  for 
he  $314,  794.  19  lost  on  October  18,    1957.   (O.T.    354).   This 
udgment  was  however  reversed  and  remanded  by  this  court  to 
)ermit  intervention.  N  iesz  v.  Gorsuch,    9  Cir. ,    1961,    295  F.2d 
)09.  A  second  judgment,   also  for  just  the  $314,  794.  19,   was 
'eversed  after  Albert  J.   Doig  had  intervened  as  a  plaintiff.   (T.  R.  26). 
rhis  court  held  that  having  intervened  as  plaintiff  in  a  class  action 
)rought  by  G  orsuch,   and  having  introduced  no  new  cause  of  action 


;herein,   the  filing  of  the  Gorsuch  complaint  inures  to  Doig's  benefit, 
rherefore,   it  is  incorrect  for  appellant  DePinto  to  state  that  under 
;his  court's  decision  in  Niesz  v.  Gorsuch,    supra,   the  Gorsuch  complaint 
must  be  treated  as  non-existent.  It  follows  that  the  existence  of  the 
additional  claims  in  the  Gorsuch  amended  complaint,    giving  notice 
;o  the  Duhame  Estate,    cannot  be  avoided  by  such  an  argument.   The 
jame  answer  applies  to  appellants'  contention  that  the  statute  of 
imitations  ran  on  such  claims.   This  court  has  already  rejected  that 
irgument  here  in  DePinto  v.   Provident  Security  Life  Insurance 
:ompany,    9Cir.,    1963,    323  F.  2d  826. 

Following  the  second  reversal  here,    a  second  pretrial  order 
)f  102  pages  was  prepared.   (T.R.   91-194).   Therein  claims  were  made 
igainst  the  Duhame  Estate  for  damages  to  United  in  the  sum  of 
5177,  863.  84  for  the  period  between  June  30,    1965,   for  $314,  794.  19 
)n  October  18,    1957,   and  $60,695.60  for  the  period  between  October 
.9,    1957  and  June  of  1959.  (T.R.    151,  159,  160).  It  was  set  forth 
herein,   as  it  had  been  in  the  March  9,    1960  pretrial  order,   that 
illmer  W.   Duhame  had  breached  his  fiduciary  duty  to  United  with 
■espect  to  unwarranted  payments  of  salary,   travel  allowances,   travel 
ixpenses,   legal  fees,   personal  expenses  of  Kelly  and  his  family, 
!xpenses  of  United  Finance  Corporation,   advances  and  unauthorized 
oans,   payments  of  excessive  salaries,   and  actuarial  fees.   (T.R. 
.51,   O.T.   227-234,  246). 


In  short,   the  Duhame  Estate  had  notice  of  the  pre-October 
18.    1957  claims  of  $177.  863.  84  on  November  16.    1959,   again  in 
detail  in  the  first  pretrial  order  of  March  9,    1960,   again  in  the 
fall  of  1964  when  the  district  court  notified  all  counsel  that  the 
entire  case  was  open  both  as  to  claims  and  theories,   again  prior 
to  May  17,    1965  when  the  pretrial  order  was  being  prepared  and 
submitted  in  draft  form  to  all  counsel,   and  again  in  the  pretrial 
order  of  1965.   (T.R.   77,  85).  It  is  therefore  untenable  for  appellants 
to  argue  that  there  was  only  one  claim  against  the  Duhame  Estate, 
and  that  in  the  amount  of  $314,  794.  19.  It  follows  there  is  no  merit  to  the 
contention  that  the  $100.  000  settlement  with  the  Duhame  Estate 
must  be  credited  to  the  $314,  794.  19  claim  made  against  the  Duhame 
Estate  rather  than  the  pre  October  18,    1957  claims  against  the 
Duhame  Estate  in  the  sum  of  $177,  863.84.   Appellee  settled  those 
claims  with  the  Duhame  Estate  only  on  the  reservation  or  condition 
that  the  sum  be  applied  to  and  settle  the  pre-October  18,    1957 
claims  of  $177,863.84.  Appellant  DePinto  was  thus  relieved  from 
having  to  defend  against  such  claims  and  any  potential  liability 
therefor.   He  is  not  entitled  to  invade  that  settlement  in  another 
lawsuit,   and  in  effect  argue  in  a  separate  action  that  the  $100,  000 
was  not  paid  in  settlement  of  such  claims  against  the  Duhame 
Estate. 
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c. 

Interest  Was  Properly  Allowed  From  October  18, 
1957,   The  Date  United's  Loss  Occurred. 

The  appellant  DePinto  and  appellee,   in  the  pretrial  order 
entered  June  10,    1965,   and  in  the  statements  to  the  district  court, 
stipulated  and  agreed  that  the  issue  of  from  what  date  interest 
would  run  was  an  issue  to  be  decided  by  the  district  judge,   (T.  R. 
168).  Since  the  instant  action  is  a  stockholders'  derivative  action, 
in  equitable  action  unknown  to  the  common  law  and  an  invention 
3f  equity,   it  follows  that  the  parties  agreed  the  issue  could  be 
determined  by  an  equity  court.   Therefore,   because  the  rule  in 
equity  is  that  interest  on  an  unliquidated  claim  is  in  the  trial 

g 

court's  discretion,    the  burden  was  on  appellant  DePinto  and  the 

Lntervenor  trustee  in  bankruptcy  to  show  by  clear  proof  that  the 

9 
:rial  court  abused  its  discretion.  This  the  appellants  have  not 

attempted  to  do,   and  not  having  made  such  a  contention  supported 

3y  argument  in  the  opening  brief,   they  have  abandoned  the  point. 

Peck  V.   Shell  Oil  Co..    9Cir.,    1944,    142  F.  2d  141,    143;  Stetson 

/.  United  States,   9  Cir.,    1946,    155  F.  2d  359,    361.   In  this  case. 


}.     Niesz  V.  Gorsuch,    9  Cir. ,    1961,    295  F.  2d  909. 

h     Miller  v.   Robertson,    266  U.S.   243,    258  (1924);  Speed  v.   Trans- 

america  Corp.,    3  Cir. ,    1956,    235  F.  2d  369,    374;  Goldberg  v. 

Paramount  Pictures,   2  Cir.,    1936,    85  F.  2d  42,   45;  Chrisholm  v. 

House,    10  Cir.,    1950,    183  F.  2d  698,    709;  Dorsett  v.   Shore,   4  Cir. , 

1957,    254  F.2d  373;  United  Light  &  Power  Co.   v.   Grand  Rapids 

Trust  Co.,    6  Cir.,    1947,    85  F.  2d  331,    338. 
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by  the  filing  of  this  brief,   appellee's  opportunity  to  answer  is  closed, 
and  such  a  contention  by  the  trustee  in  bankruptcy  and  appellant  De 
Pinto  during  oral  argument  will  not  afford  appellee  the  fair  notice 
and  reasonable  amount  of  time  necessary  to  prepare  a  reply. 

The  second  reason  why  interest  was  properly  allowed  from 
October  18,    1957  is  that  the  modern  law  holds  that  interest  is  allowable 
on  unliquidated  damages  from  the  date  the  damages  were  sustained 
in  order  to  fully  and  fairly  compensate  the  injured  party.    36  ALR  2d 
337  et  seq.   Here  the  damages  occurred  on  a  date  nearly  nine  years 
ago,   and  the  element  of  time  is  an  important  consideration.   The 
United  stockholders  or  United  will  not  be  fully  compensated  unless 
they  receive  the  value  of  the  property  and  the  income  therefrom  since 
that  date.  If  the  rule  were  otherwise,    it pajp  appellant  DePinto  to 
litigate  indefinitely  even  if  he  knew  to  a  certainty  that  he  was  liable. 
The  reason  is  that  he  or  the  trustee  in  bankruptcy  have  already  been 
able  to  earn  54%  of  the  $314,  794.  19,   and  in  eight  more  years  would 
begin  to  make  a  profit  from  the  negligence  of  appellant  DePinto.   Thus, 

an  application  of  the  doctrine  of  unjust  enrichment  requires  the 

10 
allowance  of  the  interest  from  October  18,    1957. 

Next,   the  law  of  Arizona,  Contrary  to  the  contentions  of  the 

trustee  in  bankruptcy,   allows  interest  from  the  date  of  the  loss  in 


10.  Recent  Developments,    Prejudgment  Interest  As  Damages,    15 
Stanford  L.   Rev.    10  for  discussion  of  the  allowance  of  prejudgment 
interest  on  the  theory  of  unjust  enrichment  in  negligence  cases. 

11.  Absent  an  Arizona  decision  in  point,  Concordia  Ins.  Co.  v.  School 
Dist.,  1931,  282  U.S.  545,  holds  the  court  has  discretion  to  include 


a  stockholder's  derivative  action  on  a  corporate  claim  for  unliquidated 
damages  resulting  from  loss  of  its  property.   Zeckendorf  v.   Steinfeld, 
15  Ariz,   334,    138  P.    1044.   This  case  has  not  been  overruled,   as  will 
be  shown,   and  cannot  be  distinquished,   as  the  opening  brief  attempts, 
on  the  theory  that  it  only  involved  money  and  therefore  the  damages 
were  liquidated.   It  is  the  only  Arizona  case  in  point,   and  it  allows 
interest  on  a  corporate  claim  for  unliquidated  damages  resulting  from 
loss  of  its  property. 

In  Zeckendorf,    supra,   the  one  claim  which  was  sustained  by 
the  Supreme  Court  of  the  United  States,    Zeckendorf  v.  Steinfeld,    225 
U.S.   445  (1912),   was  that  arising  out  of  a  sale  of  its  mining  properties 
for  $515,  000,   payable  $115,  000  in  cash  and  the  balance  in  four 
promissory  notes  of  the  purchasers, the  Imperial  Copper  Company, 
payable  in  four  equal  quarterly  installments.   Zeckendorf  charged  on 
behalf  of  the  corporation  that  Steinfeld  unlawfully  obtained  part  of 
the  proceeds  of  the  said  sale,   and  proved  that  Steinfeld  received  the 
sum  of  $145,  743.  75  and  one  of  the  said  promissory  notes  for  $100,  000 
given  by  the  Imperial  Copper  Company.  T'he  final  judgment  was 
inspected  by  the  Arizona  Supreme  Court  which  found  that  such  judgment 
"is  in  accordance  with  the  opinion  and  judgment  of  the  Supreme  Court, 
in  that  it  is  against  Steinfeld  and  in  favor  of  the  Silver  Bell  Company 


L2.  See  Zeckendorf  V.  Steinfeld,  12  Ariz.  245,260,  100  P.  784,789, 
and  Zeckendorf  v.  Steinfeld,  225  U.S.  446,  458,  for  a  statement  of 
the  above  facts. 


'or  the  amount  of  money  and  the  property  appropriated  by  Steinfeld 
:o  his  own  use.  "  Zeckendorf  v.   Steinfeld,    15  Ariz.    334,  339,    138  P. 
1044,  1046.  The  judgment  also  allowed  the  corporation  "interest  at 
)  per  cent  per  annum  on  the  amounts  recovered,    from  the  date  of  the 
V  rongful  conversion. " 

The  Arizona  court  then  affirmed  such  allowance  of  interest  "for 
he  amount  of  money  and  the  property  appropriated"  from  the  date 
)f  loss  stating: 

"  In  United  States  V.   North  Carolina,    136  U.S.   211,222,    34 
L.Ed  336,  341,  10  Sup.   Ct.   Rep.   920,922,   the  court  said: 
'  Interest,   when  not  stipulated  for  by  contract,   or  authorized 
by  statute,    is  allowed  by  the  courts _as  damages  for  the 
for  the  detention  of  money_or  property,    .  . .    '     *  *  ♦ 

"  . .  .  It  cannot  be  said  that  the  lawful  owner  of  property  is 
fairly  or  reasonably  compensated  by  an  award  of  the  return 
to  him  of  his  property  or  its  value.  As  we  understand  it,   the 
general  rule,   both  at  law  and  in  equity,   is  that  the  owner  is 
entitled  to  the  return  of  his  property  or  its  value  at  the  time 
of  its  wrongful  conversion,   together  with  damages   which  are 
usually  estimated  at  the  legal  rate  in  the  absence  of  a  statutory 
rule.  "  (Underscoring  supplied) 

lere  the  property  lost  was  cash,   promissory  notes,   bonds,   mortgages, 
ind  accrued  interest.   Therefore,   under  Zeckendorf,    supra,   the 


law  of  Arizona  requires  the  allowance  of  interest  here  from  October 
18,    1957  as  the  district  court  ruled. 

More  importantly  the  Arizona  Supreme  Court  in  a  1962  case 
allowed  interest  on  unliquidated  damages  resulting  from  negligence, 
and  allowed  the  interest  from  the  date  the  damages  occurred.   Desert 
Waters,   Inc.   v.   Superior  Court,    91  Ariz.    163,    370  P.  2d  652.    There 
;he  court  held  that  if  a  ccndemnor  who, after  being  granted  possession 
arior  to  the  date  as  of  which  the  compensation  is  fixed,    negligently 
diminishes  the  value  of  the  property,    compensation  and  damages 
herefor  must  be  included  in  the  award  to  the  condemnee,    and  because 
he  condemnee  is  deprived  of  the  use  of  his  property  between  the  date 
3f  such  entry  and  the  date  when  compensation  is  paid  to  him,    he  is 
'entitled  to  interest  on  the  amount  of  the  award  from  the  date  of  entry 
)y  the  condemnor,  " 

The  1962  decision  in  the  Desert  Waters,   Inc.   case,    supra, 
lot  only  reaffirms  the  doctrine  of  Zeckendorf,    supra,   allowing 
nterest  from  the  date  of  loss  of  property,   but  shows  that  the  Arizona 

supreme  Court  approves  the  modern  view  allowing  interest  on 
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mliquidated  negligence  claims,   it  also  makes  it  plain  that  appellants' 

;itation  of  the  earlier  cases  of  Schwartz  v.   Schwerin,    85  Ariz.    242, 


3.     "In  actions  for  tortious  injuries,    damages  usually  now  include 
interest,   and  are  set  by  the  jury  when  no  ascertainable  standards 
or  measures  are  available.  "  Oleck,   Damages  To  Persons  And 
Property  g  300  at  641,  651  (1955  ed). 


Ill' 


336  P.  2d  144,   and  Arizona  Eastern  H.   Co.   v.   Head,    26  Ariz.   259, 
224  P.  1057,  does  not  sustain  their  view. 

In  Schwartz  v.  Schwerin,    supra,   the  claim  was  for  attorney's 
'ees  on  a  quantum  meruit  basis.   The  court  denied  interest  from  the 
Jate  of  demand  holding  that  the  general  rule  denies  interest  on 
mliquidated  demands  for  services  until  rendition  of  judgment.  In  order 
o  reach  that  result  it  first  had  to  expressly  overrule  three  earlier 
;ases  involving  claims  for  street  repaij!"  work,    road  work,   and 
jround  leveling  work  respectively.   The  fact  that  the  court's  holding 
s  limited  to  interest  on  unliquidated  demands  for  services  rendered, 
ind  its  opinion  did  not  overrule  the  Zeckendorf  case,    supra,    while 
;xpressly  overruling  three  other  cases,    demonstrates  that  Schwartz 
'.  Schwerin,    supra,   does  not  support  the  principle  that  interest  is 
lot  allowed  from  the  date  of  loss  of  property  by  a  corporation. 

The  same  is  true  of  the  Arizona  Eastern  R,   Co.   case,    supra. 
['here  two  members  of  the  Arizona  Supreme  Court  refused  to  allow 
2  per  cent  interest  on  the  judgment  from  the  date  of  filing  suit 
»ecause  the  interest  claim  was  based  on  a  section  of  the  Workmen's 
[Compensation  Act  which  it  held  unconstitutional.   The  case   is  not  at 
11  concerned  with  the  issue  raised  by  appellants. 

The  foregoing  shows  that  the  interest  is  allowable  even  if  the 
laim  was  unliquidated.  An  additional  reason  why  interest  is  allow- 
ble  is  that  appellant  DePinto  conceded  the  claim  was  liquidated  in 
he  pretrial  order  filed  March  9,    1960.   There,   after  agreeing  that 


$314,  794.  19  of  specific  assets  were  taken  from  United  on  October 
18,    1957,   he  stated  that  "there  are  no  material  issues  of  any  material 
fact  as  to  him.  "  (O.  T.    237,    239,    261).   Also,   it  is  apparent  that  the 
$314,  794.  19  is  readily  calculable  from  the  $166,  498.66  in  cash, 
$87,  626.  88  in  promissory  notes  and  accrued  interest,   and  $60,  668.  65 
in  mortgages,    bonds  and  accrued  interest.  According  to  appellants' 
theories,   there  is  no  argument  that  the  $166,  498.  66  in  cash  is  a 
liquidated  claim.  And  under  Zeckendorf,   supra,   the  notes  of  $86,  000 
plus  accrued  interest  draw  interest  from  the  date  of  loss;  so,   too. 
should  the  $60,  668.  65  of  mortgages,   bonds,   and  accrued  interest 
which  constitute  property  similar  to  that  in  Zeckendorf,    supra. 

Appellants'  position  in  effect  is  that  if  one  takes  $314,  794.  19 
from  a  corporation,   leaving  in  exchange  therefor  a  worthless  tea 
kettle  which  the  taker  claims  has  great  antique  value,   there  can  be  no 
Interest  awarded  on  such  damage  because  the  value  of  the  tea  kettle 
must  be  determined  to  ascertain  damages.   So  they  argue  here  when 
they  say  that,    since  it  was  necessary  to  determine  that  the  American 
stock  was  worthless,   the  damages  are  unliquidated  and  interest  from 
the  date  of  loss  cannot  be  awarded.  Such  arguments  prove  the  wisdom 
of  the  modern  rule  which  permits  interest  oninliquidated  claims  as 
part  of  damages  to  allow  full  and  fair  compensation. 

For  the  above  reasons,   and  those  contained  at  pages  63  through  71 
Df  appellee's  brief  in  No.    18245,   the  district  judge  should  not  be 


Appellants  Are  Not  Entitled  To  A  Reduction  Of  The 
Judgment  From  $314,  794.  19  To  $308,  OOP  Because 
Of  Judgments  Entered  Against  Other  Joint  Tort 
Feasors  For  $308,  OOP. 

On  the  eve  of  the  first  trial  in  March,    1960,   defendants  James 
;.   Kelly,    L.   N.   Kelly,   Nina  Dunn  and  J.   L.   Jenkins  stipulated  to  the 
ntry  of  consent  judgments  against  each  of  them  in  the  amount  of 
308,  000  (T.  R.   24)  which  were  entered  after  a  trial  had  been  had  with 
espect  to  the  liability  of  DePinto  and  others  who  had  not  confessed 
jdgment.     The  trial  court  also  entered  judgment  against  DePinto  and 
thers  in  the  amount  of  $314,  794.  19.     Although  DePinto  appealed  from 
lat  judgment  (Cause  No.    17114)  he  did  not  assign  as  error  the  entry 
f  judgment  against  him  therein  in  an  amount  in  excess  of  that  which 
■as  entered  against  James  E.  Kelly,    L.   N.   Kelly,   Nina  Dunn  and  J.  L. 
enkins.     Having  failed  to  do  so  then,    he  cannot  be  heard  to  complain 
ow.     That  issue,   if  it  ever  was  an  issue,   was  abandoned  by  DePinto 
n  the  first  appeal  and  he  is  precluded  from  raising  it  at  this  late  date. 

However,   even  if  DePinto  had  not  previously  waived  the  contention 
f  error  he  is  now  attempting  to  assert,    it  is,   nonetheless,   without  merit 
Dr  it  is  hornbook  law  that  a  judgment  is  not  a  release.     A  judgment  en- 
;red  by  stipulation,   that  is,   a  so-called  "consent  judgment"  is  just 
ke  any  otho" judgment.     Cochise  Hotels  v.   Douglas  Hotel  Operating  Co. , 
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33  Ariz.   40,   47,    316  P.   2d  290;  Wall  v.   Superior  Court,    53  Ariz. 
344,    89  P.    2d  624.     Since  the  consent  judgments  entered  against 
James  E.  Kelly,    L.   N.Kelly,   Nina  Dunn  and  J.   L.   Jenkins  were 
lot  releases,    the  "rules  applicable  to  a  release"  relied  upon  by 
DePinto  at  page  56  of  his  brief  are  not  relevant. 

Furthermore,   since  the  judgment  from  which  the  present  ap- 
jeal  is  being  taken  is  one  which  was  entered  against  DePinto  alone 
ifter  a  trial  against  him  alone,   the  rule  that  the  jury  may  not  appor- 
ion  damages  amongst  joint  tortfeasors  is  also  irrelevant.     For  that 
'eason  the  section  of  49  CJS,   Judgments  which  DePinto  has  cited  at 
jage  56  of  his  brief  together  with  cases  taken  from  the  footnotes  to 
he  said  section  of  CJS  is  not  in  point. 

It  remains  to  be  noted  that  it  is  also  hornbook  law  that  a  judg- 
ment entered  against  a  joint  tortfeasor  constitutes  a  discharge  of  other 
oint  tortfeasors  only  when  and  to  the  extent  that  the  said  judgment  is 
oUowed  by  actual  satisfaction  thereof.     Thus,   DePinto's  liability  can 
)e  discharged  only  to  the  extent  that  judgments  entered  against  any  of 
he  other  joint  tortfeasors  have  been  satisfied.     That,   it  is  submitted, 
s  a  matter  which  can  be  raised  by  DePinto  in  the  district  court  at 
such  time  as  satisfaction  is  sought  from  him. 


■115- 


8. 
The  District  Judge  Did  Not  Abuse  His  Discretion  In 
Granting  A  Motion  To  Consolidate  The  Suits  Involving 
Sabo,    Landoe  And  Pegram,   Being  Civil  No.    2974  And 
Civil  No.   3062,   And  Ordering  A  Separate  Trial  For 

De  Pinto. 

During  the  earlier  appeals  here,  appellant  DePinto,   speaking 
through  his  present  counsel,    complained  in  his  briefs  that  "DePinto 
got  lost  in  the  shuffle,  "  and  that  when  "the  lower  court  machine- 
gunned  the  cast  of  characters,  "  the  "widespread  fusillade  caught 
DePinto.  "   He  then  pleaded  that  the  court  should  "focus  its  judicial 
microscope"  on  the  parts  of  the  record  related  to  him.  In  short, 
DePinto  was  contending  that  he  had  been  prejudiced  or  harmed  by 
Having  had  to  try  his  case  along  with  several  others  whose  conduct 
aad  been  very  bad.   However,   when  the  district  court  eliminated  any 
such  danger  for  the  third  hearing  by  ordering  a  separate  trial,   DePinto 
reversed  his  field  and  claimed  that  it  was  error  and  prejudicial  that 
1  trial  be  had  as  to  his  liability  and  his  alone. 

The  most  surprising  aspect  of  the  present  position  and  claim 
Df  error  is  that  had  the  district  court  ordered  DePinto  to  proceed 
;o  trial  with  Sabo,   Landoe  and  Pegram,    the  appellee  would  have  been 
entitled  to  have  a  hearing  on  his  Securities  and  Exchange  Acts  cause 
Df  action  against  Sabo  and  Landoe  which  Landoe  wanted  consolidated 


w  ith  Civil  No.   2974,   and  in  the  Securities  and  Exchange  Act  case 
the  jury  would  have  heard  testimony  and  examined  exhibits  offered 
to  show  violations  of  such  acts. 

Perhaps  it  would  be  helpful  to  the  court  to  have  before  it  some 
of  the  relevant  facts  relating  to  appellants'  latest  contention  that 
DePinto  was  entitled  to  a  trial  with  others  and  was  prejudiced  by  a 
separate  trial  as  to  his  liability. 

The  complaint  in  Civil  No.   2974  was  filed  on  November  4,    1958. 
(O.T.   3,  22).   That  complaint  did  not  name  Francis  I.Sabo  and  Hjalmer 
B.   Landoe  of  Bozeman,   Montana  as  defendants.   Rather,    on  May  25, 
1959  a  complaint  was  filed  by  John  S.   Gorsuch  asserting  a  civil 
cause  of  action  for  damages  on  behalf  of  United  and  against  Sabo  and 
Landoe  based  on  violations  of  the  Securities  and  Exchange  Act  and 
regulations  of  the  Securities  and  Exchange  Commission.  Gorsuch  v. 
Francis  I.   Sabo  and  Hjalmer  B.   Landoe,    Civil  No.   3062,   Phoenix. 
Included  in  the  claims  therein  was  the  loss  of  $314,  794.  19  to  United 
on  October  18,    1957.  Answers  were  filed  by  Sabo  and  Landoe  on  July 
10,    1959. 

However,   on  August  25,    1959  Sabo  and  Landoe  filed  a  motion 
to  intervene  in  this  action,   and  leave  was  granted  on  September  14, 
1959.   (O.T.    1346,    1347).   On  June  1.    1965   appellee  moved  to 
consolidate  for  purposes  of  trial  the  hearing  in  Civil  No.   2974  and 
that  in  Civil  No.    3062.   (T.R.   290).   Later,    on  June  3,    1965  the 
Duhame  Estate  filed  a  motion  for  a  separate  trial  pursuant  to  the 


provisions  of  Rule  42  (b).    Federal  Rules  of  Civil  Procedure.   (T.R. 
290).  The  Duhame  motion  for  separate  trial  stated  that  such  defendant 
would  be  prejudiced  and  that  confusion  would  result.. (R.  T.    11,12). 
Thereafter,    on  June  10,    1965  appellee  agreed  that  the  Duhame  Estate's 
motion  for  separate  trial  should  be  granted,   asked  that  trial  proceed 
against  the  Duhame  Estate,    offered  to  proceed  with  the  trial  against 
DePinto  immediately  thereafter,   and  suggested  that  some  time  elapse 
before  a  hearing  on  the  cases  involving  Sabo,   Landoe  and  Pegram. 
(R.T.   7,  11).   One  of  the  reasons  given  by  appellee  for  agreeing  with 
the  Duhame  Estate's  motion  for  a  separate  trial  was  the  following: 
"  What  I  am  concerned  about  is  that  regardless  of  the 
results  of  the  consolidated  trial  these  people  will  go  up  to 
the  Court  of  Appeals  and  will  be  threshing  around  for  the 
next  two  or  three  years  because  they  claim  they  have  been 
prejudiced  by  something  that  some  other  defendant  did,    or 
by  evidence  that  was  introduced  against  some  other  defendant. 

"  I  think  that  this  would  wipe  out  that  aspect  of  the  case 
completely  out  of  the  courtroom,   and  the  only  problem  would 
be  whether  there  was  a  fair  trial  against  Duhame,   and  Duhame 
alone.  "  (R.T.    12). 
Thereupon,   the  district  court  asked  DePinto  to  state  his  position. 
DePinto  stated  that  if  the  case  was  to  start  against  DePinto  alone, 
he"would  object  very  strenously  to  going  it  alone",   but  that  "if  the 


case  were  to  be  deferred  as  to  the  defendant  DePinto  so  that  we 
might  not  hiave  to  face  it  at  all,   then  I  would  have  to  say  that  I 
couldn't  quarrel  with  it."  (R.T.    16,  17).   Sabo.    Landoe  and  Pegram 
adopted  the  same  view  as  DePinto.   (R.T.    18). 

At  9:30  A.M.   on  Friday,    June  11,    1965,    the  date  set  for 
trial,   the  Duhame  Estate  offered  to  settle  its  liability  for  $100,  000 
by  making  a  formal  offer  in  court,   and  appellee  accepted  upon 
certain  conditions.   (R.T.    147,148,149).   Thereupon,   appellee 
renewed  his  motion  to  consolidate  Civil  No.   2974  and  Civil  No.   3062, 
the  latter  being  the  Securities  and  Exchange  Act  case  against  Sabo 
and  Landoe.   (R.T.    164,  165).  Appellee  also  moved  to  proceed  as  to 
the  trial  of  DePinto's  liability  in  a  separate  trial.  (R.T.    165).   Landoe 
and  Pegram  objected  to  two  trials  in  Civil  No.    2974  and  Civil  No. 

3062,   agreed  to  the  appellee's  motion  to  consolidate,   and  moved  for 

1 
a  continuance.   (R.T.    167).  Sabo  agreed  to  the  separate  trial  with 

respect  to  DePinto.   (R.T.    168).   DePinto  objected  to  a  separate  trial 
as  to  him  on  the  twin  grounds  that  it     was  his  "assumption"  that 
appellee  was  going  to  call  Sabo,   Pegram  and  Landoe  as  witnesses 
which  would  mean,   if  a  separate  trial  was  held  as  to  DePinto,   that 
he  could  not  examine  these  persons,   and  that  DePinto  had  cross- 
claims  against  Sabo,   Pegram  and  Landoe  that  he  would  be  prevented 
from  trying.   (R.T.    166,169). 

In  view  of  DePinto's  first  objection  that  he  would  be  unable  to 
examine  Sabo,   Landoe  and  Pegram,   none  of  whom  had  been  served 


with  subpoenas  due  to  their  residence  outside  of  Arizona,    the 
district  judge  directed  counsel  for  Sabo,   Landoe  and  Pegram  to 
make  those  persons  available  as  witnesses.   (R.T.    171,  172)  At 
that  point  DePinto's  counsel  was  asked  which  witnesses  he  wished 
to  appear,   and  he  answered: 

"  If  your  Honor  please,   I  think  the  only  person  that  we 

would  want  to  call  would  be  Mr.   Landoe.  "  (R.T.    173). 
The  witness  Landoe  was  never  called  by  DePinto  at  the  subsequent 
trial  nor  was  any  report  made  to  the  district  judge  that  Landoe  had 
not  been  made  available. 

With  respect  to  the  other  objection  to  the  separate  trial  for 
DePinto  -  that  he  had  cross-claims  against  Sabo,    Landoe  and  Pegram  - 
the  district  judge  ruled  that  they  were  contingent  cross-claims 
depending  on  DePinto's  liability,   and  that  they  could  be  tried,   if 
necessary,   in  the  consolidated  actions  against  Sabo,    Landoe  and 
Pegram   in  Civil  No.   2974  and  Civil  No.    3062.   (R.T.    170).  It  was 
also  pointed  out  that  it  had  been  held  in  this  action  in  March  of  1930  that 
under  Arizona  law  contribution  between  joint  tort  feasors  was  not 
permitted,   and  the  cross-claims  were  dismissed.  (O.T.   318,319; 
R.T.   169,  170). 

The  district  court  then  granted  the  motion  to  consolidate 
Civil  No.   2974  and  Civil  No.   3062  with  respect  to  Sabo,   Landoe 
and  Pegram  which  had  previously  been  agreed  to  by  Landoe  and 
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Pegram,   and  granted  a  separate  trial  as  to  DePinto  after  granting 
the  motion  for  continuance  of  Landoe  and  Pegram  with  respect  to 
the  consolidated  cases  in  Civil  No.   2974  and  Civil  No.   3062.   (R.T. 
170,  171).  It  also  continued  the  beginning  of  the  trial  of  the  DePinto 
case  until  the  following  Monday,   June  14,    1965  and  directed  that 
the  jury  be  empanelled  during  the  afternoon  of  June  11,    1965.   (R.T. 
173). 

In  view  of  the  foregoing,   DePintdstwo  objections  made  to  the 
district  court  with  respect  to  a  separate  trial  as  to  him  are  without 
merit.  The  district  court  went  to  great  lengths  to  see  that  he  had 
an  opportunity  to  examine  Sabo,   Landoe  and  Pegram  who  were  made 
available  to  him.  He  chose  not  to  call  such  witnesses,  and  told  the 
trial  court  so.   How  can  he  possibly,   in  the  face  of  that  record,  tell 
this  court  that  he  was  deprived  of  an  opportunity  to  examine  those 
witnesses?  And  as  was  shown  the  right  to  try  his  cross-claims  has 
not  been  denied  him  should  his  liability  be  affirmed  here.  If  in  the 
face  of  the  Arizona  law  denying  the  right  of  contribution  to  joint 
tort  feasors,    the  trustee  in  bankruptcy  should  wish  to  press  an  action 
against  Sabo,    Pegram  and  Landoe  at  the  hearing  on  Civil  No.    2974 
and  Civil  No.    3062,   the  district  court  has  already  ordered  that  he 
has  that  right. 

It  is  also  incorrect  for  the  trustee  in  bankruptcy  to  conclude 
that  "as  a  result  of  the  trial  Court's  action,   the  attorneys  for  plaintiff 
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presented  evidence  to  the  jury  only  in  the  form  of  documents, 
'admitted  facts'  and  testimony  adduced  at  the  initial  trial.  " 
That  judgment  was  made  prior  to  the  decision  of  the  district 
court  since  there  was  no  way  for  appellee  to  compel  the  attendance 
of  the  Montana  defendants.   Thus,   the  appellant  DePinto  was 
given  a  right  which  appellee  did  not  have.  The  statement  also 
leaves  the  impression  sudievidence  was  the  only  evidence  offered 
at  the  trial  whereas  DePinto  testified.  In  any  event  if  the  evidence 
produced  was  not  sufficiently  persuasive,    that  would  be  to  DePinto's 
benefit  since  it  was  the  appellee  who  was  required  to  carry  his 
case  by  a  preponderance  of  the  evidence. 

The  district  court  specifically  referred  to  its  power  to  order 
a  separate  trial  under  Rule  42  (b)  when  considering  the  Duhame 
Estate's  motion  for  a  separate  trial,    and  Rule  42  (a)  provides  for 
consolidation.   Thus,   the  contention  of  the  trustee  that  Rule  21 
authorizes  a  severance  only  where  there  has  been  a  misjoinder  of 
parties  is  neither  applicable  nor  correct.  After  referring  to  the 
last  sentence  of  Rule  21  that:  "Any  claim  against  a  party  may  be 
severed  and  proceeded  with  separately",    3  Moore,   Federal  Practice 
§  21.05  at  2910  states: 

"Does  the  quoted  sentence  also  authorize  the  court  to 
sever  and  proceed  separately  with  a  claim  that  was  properly 
joined?  In  many,   perhaps  most  cases,   the  question  need  not 
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be  answered  for  severance  is  unnecessary,    since  Rule 
42  (b)  gives  the  court  a  broad  power  in  furtherance  of 
convenience  or  to  avoid  prejudice  to  order  a  separate  trial 
of  any  claim,    or  of  any  number  of  claims  or  issues.    .  . . 
there  are,    however,    occasiona  when  the  last  sentence 
of  Rule  21  may  properly  be  used  to  sever  a  claim  that  has 
been  properly  joined.  " 

Therefore,   since  the  district  court  has  the  discretion  under  Rule 

14 
42  (b)  to  order  a  separate  trial.   Rule  21  does  not  prohibit  it  from 

doing  so  and  there  are  even  instances  where  Rule  21  itself  allows 

a  separate  trial.   The  trustee  in  bankruptcy  was  required  to  show 

that  the  district  court  abused  its  discretion  under  Rule  42  (b),   and 

he  has  not  attempted  to  do  so. 

The  trustee's  statement  that  "it  is  obvious  that  the  action  of 

the  trial  court  was  highly  prejudicial  to  DePinto"  is  a  statement 

of  conclusion  or  preference.  Why  was  he  prejudiced  by  a  separate 

trial  as  to  his  liability  alone?  Was  it  prejudice  when  the  district 

court  protected  him  from  being  "lost  in  the  shuffle"  or  "machine  - 

gunned"  down  while  among  a  "cast  of  characters"?  The  appellee 

had  the  right  initially  to  name  him  as  the  only  defendant  against 

whom  the  action  was  brought.  If  he  is  prejudiced  by  a  separate  trial 

now,   then  naming  him  alone  would  constitute  the  same  prejudice. 


14.  Bedser  V.  Horton  Motor  Lines,  Inc.,   4  Cir. ,    1941,    122  F.  2d 
406. 


In  like  fashion  his  contention  that  he  was  placed  in  the  position 
of'a  'target' defendant  for  the  jury  to  shoot  at"  is  not,   even  if  it  were 
correct,   sufficient  as  error.    Every  joint  tort  feasor  who  remains 
to  the  end  of  litigation  is  a  'target'  defendant  in  that  sense.  Should 
appellee  settle  and  enter  covenants  with  Sabo,   Pegram  and  Landoe, 
DePinto  would  not  even  be  able  to  argue  this  point  because  he  concedes 
he  has  no  right  to  prevent  settlement  with  other  parties.  All  the 
trustee  is  arguing  is  that  DePinto  was  prejudiced  because  the  jury 
and  the  district  court  were  able  to  focus  their  respective  "judicial 
microscopes"  on  his  liability,   and  because  he  was  not  "lost  in  the 
shuffle.  "  The  burden  of  his  contention  is  that  he  has  a  right  to 
confuse  a  jury  and  play  upon  its  emotions  so  that  it  is  more  likely 
to  pass  the  entire  burden  on  to  the  defendants  from  Montana. 

Lastly  the  trustee's  statement  that  the  "conclusive  evidence 
of  the  prejudice  to  DePinto  is  found  in  the  verdict  rendered  in  his 
favor  at  the  initial  trial"  is  invalid.  If  the  verdict  in  a  party's  favor 
at  an  earlier  trial  constituted  conclusive  evidence  of  prejudice 
when  a  later  jury  reached  a  different  result,   there  would  be  no 
point  in  this  court  ever  remanding  a  case  for  a  new  trial  after  a 
jury  verdict. 

Since  appellee  instituted  Yis  Securities  and  Exchange  Act  case 
against  Sabo  and  Landoe  prior  to  the  time  when  each  intervened  in 
the  instant  action,   it  ought  to  follow  that  he  is  entitled  to  a  hearing 
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I  therein  prior  to  or  at  least  at  the  same  time  with  the  instant  action 
in  which  they  intervened  and  that  Sabo  and  Landoe  are  not  required 
to  defend  two  trials  instead  of  one.  All  the  trustee  is  going  to  require, 
in  order  that  he  can  have  a  trial  with  Sabo,    Landoe  and  Pegram,  is 
that  appellee  must  be  deprived  of  a  hearing  in  Civil  No.   3062  until 
after  DePinto  has  had  a  joint  trial  with  Sabo,    Landoe  and  Pegram, 
that  appellee  not  settle  the  instant  action  with  Sabo,    Landoe  and  Pegram, 
that  Sabo  and  Landoe  defend  two  lawsuits  at  two  separate  times,   and 
that  the  district  court  must  accomodate  its  trial  calendar  to  these 
needs.   The  only  other  solution  would  be  if  DePinto  had  defended  his 
case  in  the  same  consolidated  hearing  with  Civil  No.   3062  in  which 
case  he  would  no  doubt  assign  as  error  the  prejudice  which  occurred 
when  the  jury  heard  testimony  and  looked  at  documents  proving  that 
other  defendants  had  violated  the  Securities  and  Exchange  Act  and  the 
regulations  of  the  Securities  and  Exchange  Commission. 

The  district  court  should  not  be  reversed  for  giving  the 
appellant  DePinto  the  very  kind  of  trial  which  eliminated  any  chance 
that  he  would  be  "lost  in  the  shuffle"  and  thereby  prejudiced.   It 
resolved  the  matter  in  the  best  interests  of  all  of  the  defendants. 
No  joint  tort  feasor  is  prejudiced  by  a  separate  trial  as  to  his 
liability  alone.  What  better  way  is  there,   if  a  plaintiff  is  ready  to 
take  the  additional  burden,  of  insuring  that  a  defendant  is  not  prejudiced 
by  the  presence  of  other  defendants? 


9. 

The  District  Judge  Did  Not  Err  In  Proceeding  After 
Appellant  DePinto  Filed  An  Affidavit  Of  Bias  And 
Prejudice,   And  Appellant  DePinto  Was  Not  Deprived 
Of  A  Fair  Trial . 

The  affidavit  of  bias  filed  by  appellant  DePinto  was  filed 
after  this  court  had  rejected,    in  1964,   his  motion  to  have  the  case 
assigned  to  another  judge  and  after  appellee  had  filed  a  motion  for 
partial  summary  judgment  as  to  liability  only. 

Appellants  contend  that  the  mere  act  of  filing  the  affidavit 
of  bias  and  prejudice  under  28  U.S.C.A.   §  144  deprived  the  district 
judge  of  any  power  to  proceed.   They  cite  as  authority  therefor 
Berger  V.   United  States,    255  U.S.   22  (1922).   The  case  does  not 
so  hold.  It  ruled  that  though  the  challenged  judge  may  not  pass  on 
the  truth  of  the  alleged  facts,   he  may  decide  whether  the  affidavit 
meets  the  procedural  requirements  laid  down  in  the  statute  and 
whether  the  facts  give  fair  support  to  the  charge  of  bias  and  prejudice. 
(Berger  v.   United  States,   supra,   p.   33-34). 

The  statute  itself  provides  that  whenever  a  party  in  a  district 
court  proceeding  files  a  "timely  and  sufficient  affidavit  that  the  judge 
before  whom  the  matter  is  pending  has  a  personal  bias  or  prejudice 
either  against  him  or  in  favor  of  any  adverse  party,    such  judge  shall 
proceed  no  further  therein,   but  another  judge  shall  be  assigned  to 


hear  such  proceedings.  "  It  further  requires  that  the  affidavit 
"shall  state  the  facts  and  the  reasons  for  the  belief  that  bias  or 
prejudice  exists.  "  When  such  an  affidavit  is  filed,    the  only  question 
is  whether,   assuming  the  correctness  of  the  facts  alleged,   they 
are  legally  sufficient  to  show  "personal  bias  or  prejudice.  " 
Berger  v.   United  States,    supra. 

A  judge  is  not  personally  biased  and  prejudiced  within  the 
meaning  of  this  provision  because  of  opinions  or  judgments  that  he 
has  formed  on  the  basis  of  the  proceedings  or  evidence  in  the  case 
before  him.    "The  bias  or  prejudice  which  can  be  urged  against  a 
judge  must  be  based  on  something  other  than  rulings  in  the  case" 
(Berger  v.   United  States,    supra,   p.   31).   To  be  disqualifying,   the 
alleged  bias  and  prejudice  must  be  against  the  defendant  personally, 
i.e.  ,   it  must  stem  from  some  extra-judicial  source  and  must  lead 
the  judge  to  form  an  opinion  as  to  the  merits  of  a  particular  legal 
controversy  on  some  basis  other  than  what  he  has  learned  through 
his  participation  in  the  case.   Berger  v.   United  States,    supra;  Ex 
parte  American  Steel  Barrel  Co. ,    230  U.S.   35;  Lyons  v.   United 
States,    325  F.  2d  370  (C.  A.   9);  Gallarelli  v.   United  States,    260  F.  2d 
259  (C.A.    1);  Craven  v.   United  States,    22  F.2d  605  (C.A.    1). 
certiorari  denied,    276  U.S.   627;  United  States  v.  Garden  Homes, 
113  F.  Supp.   415  (D.  N.H.),   affirmed  per  curiam,    210  F.  2d  281 
(C.A.    1);  United  States  v.    16,  OOP  Acres  of  Land,    40  F.  Supp.   645 


(D.   Kan.).     "Impersonal  prejudice  resulting  frcm  a  judge's  background 

or  experience",      his  "comments  and  criticisms",         "indiscreet  expres- 
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sions",      irritation  at  a  party's  dilatory  tactics      ,    or  hostility  toward 

19 
counsel     ,   do  not  establish  the  personal  bias  and  prejudice  which  the 

statute  requires  for  disqualification.     A  fortiori,   an  opinion  formed 

from  the  evidence  in  the  case  cannot  ground  a  charge  of  personal  bias 

and  prejudice.     Ryan  v.   United  States,    99  F.   2d  864  (C.A.   8),   certiorari 

denied,    306  U.S.   635;  United  States  y.    16,  OOP  Acres,    supra. 

The  affidavit  of  bias  and  prejudice  filed  by  appellant  DePinto 

contains  no  allegations  whatever  asserting  personal  bias  and  prejudice, 
■ 

Instead  it  is  a  recitation  of  the  rulings  and  actions  in  this  cause  with 

which  appellant  DePinto  disagrees.     Therefore,   U.  S.  District  Judge 

Carl  A.   Muecke,   to  whom  the  matter  was  assigned  after  Judge  Boldt 

referred  it  to  Senior  U.  S.  District  Judge  James  Walsh,   was  correct 

in  ruling  that  the  affidavit  failed  to  show  facts  or  reasons  to  indicate 

personal  bias  or  prejudice  on  the  part  of  Judge  Boldt.  (T.R.    287). 

To  the  extent  it  was  necessary  Judge  Boldt  affirmed  or  concurred  in 

Judge  Muecke's  ruling.   (T.R.   287). 


15.  Eisler  V.   United  States,    170  F.   2d  273  (C.  A.  D.  C. ),    certiorari 
dismissed,    338  U.S.   883;  Price  v.   Johnston,    125  F.    2d  806  (C.A.  9). 

16.  Scott  V.   Beams,    122  F.    2d  777  (C.  A.  10),    certiorari  denied,    315 
U.S.   809. 

17.  In  re  Lisman,    89  F.    2d  898  (C.A.  2). 

18.  Refior  V.   Lansing  Drop  Forge  Co. ,    124  F.    2d  440  (C.A.  6),    certio- 
rari denied,    316  U.S.   671. 

19.  Sanders  V.  Allen,    58  F.   Supp.   417  (S.  D.  Calif. ) 


I 


The  affidavit  of  bias  and  prejudice  was  also  untimely  as 
J:udge   Muecke  ruled.  It  was  filed  nearly  five  years  after  Judge 
Boldt  was  assigned  to  the  case,   and  after  appellee  had  filed  a 
motion  for  partial  summary  judgment  as  to  liability  only.   (T.R. 
287). 

Also,   the  affidavit  of  bias  and  prejudice  was,   as  Judge 
Muecke  also  ruled,    not  appropriate  in  view  of  the  earlier  decision 

of  this  court  rejecting  the  motion  of  DePinto  that  the  case  be 

20 

assigned  to  another  judge. 

There  is  a  further  reason,   not  mentioned  by  Judge  Muecke, 
why  the  affidavit  is  defective.  The  certificate  of  counsel  is  not 
sufficient  in  that  it  merely  certifies  that  the  client  was  in  good 
faith  in  making  the  affidavit.   United  States  v.   Flegenheimer,    14  F. 
Supp.   584  (N.J.,    1935).     Section  144  requires  that  the  affidavit 
"shall  be  accompanied  by  a  certificate  of  counsel  of  record  stating 
that  it  is  made  in  good  faith.  "  This  provision  has  been  construed 
to  mean  that  the  good  faith  of  counsel  of  record  as  well  as  the  good 
faith  of  the  client  must  be  certified.   United  States  v.  Gilboy,    162 
F.   Supp.   384,  392;  United  States  v.   Flegenheimer,    supra. 

Throughout  the  argument  in  appellants'  opening  brief  concerned 
with  the  affidavit  of  bias  and  prejudice  assignment  of  error  it  is 


20.  Having  raised  the  question  of  Judge  Boldt's  alleged  personal  bias 
and  prejudice  once,   DePinto  cannot  raise  it  again.   Peckham  v. 
Ronrico  Corporation,    22  F.2d  605,607  (C.A.    1). 


repeatedly  stated  that  the  district  judge  erred  in  rulings  or  that  he  was 
[     not  impartial  because  of  such  rulings.     Because  such  an  argument  is 
not  sufficient  under  the  law  to  support  an  affidavit  of  bias  and  prejudice, 
appelleedeclines  to  assume  the  stance  of  one  defending  a  district  judge 
on  such  charges.     The  filing  of  the  affidavit  of  bias  and  prejudice  a- 
gainst  a  visiting  district  judge  based  on  nothing  more  that  rulings  in 
the  case,   accompanied  be  a  defective  certification  from  DePinto'  s 
counsel,   speaks  for  itself. 

DePinto  will  never  be  satisfied  that  he  had  a  fair  trial  until  some 
jury  or  some  district  judge  can  be  found  who  will  rule  in  his  favor. 
More  precisely,    the  trustee  in  bankruptcy  will  never  agree  that  DePinto 
had  a  fair  trial  until  a  fund  is  created  for  the  commercial  general  cre- 
ditors who,   in  1965,   extended  credit  to  a  corporation,   Trosco  Land, 
Inc.,   on  the  personal  guarantee  of  DePinto  who  owned  one-third  of 
its  stock. 

CONCLUSION 

The  judgment  against  DePinto,    based  on  a  genreal  verdict  of  a 
jury,    should  be  affirmed.     Should  the  court  conclude  that  the  trial  court 
erred  in  denying  the  motion  for  judgment  notwithstanding  the  verdict, 
then,   in  that  event,   and  in  that  event  only,   appellee  contends  that  he  is 
entitled  to  a  new  trial  as  a  matter  of  right  under  the  Seventh  Amendment, 
Crim  V.   Handley,    94  U.S.   652,    657,    and  because  the  trial  court 
erred  in  the  rejection  of  certain  evidence  offered  by  appellee,  and 
in  the  admission  into  evidence  of  testimony  and  evidence  in  the 


trial  below  over  the  objections  of  appellee.   In  the  event  the  court 
should  conclude  that  the  trial  court  erred  in  denying  the  motion  of 
DePinto  for  judgment  notwithstanding  the  verdict,   then,   in  that 
event,  and  in  that  event  only,  appellee  requests  leave  of  the  court 
to  file  a  memorandum  in  support  of  the  foregoing  grounds  upon 
which  he  would  be  entitled  to  a  new  trial. 

Respectfully  submitted. 


MC  LANE  &  MC  LANE 

William  Lee  \ 
Nola  McLane 


By     William  Lee  McLane 


Certificate 

I  certify  that,   in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules  18  and  19  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,   and  that,   in  my  opinion,   the  foregoing  brief 
is  in  full  compliance  with  those  rules. 


William  Lee  McLane 
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APPENDIX  A 

Appellee  disagrees  with  appellants'  Statement  of  Facts  as 
follows: 

(1)  The  statement  at  page  5  that  a  few  days  prior  to  October 
18,    1957,   Kelly  told  DePinto  that  the  money  to  purchase  his  stock 
was  coming  from  Sabo  is  incorrect.  Kelly  testified,   as  a  witness 
for  DePinto,   that  he  never  learned  that  Sabo  was  in  the  picture  or 
knew  the  name  Sabo  until  October  18,    1957  or  October  19,    1957. 
(R.T.   311). 

(2)  The  inference,   at  pages  5  through  7,   that  DePirito's 
resignation  was  in  fact  accepted  before  the  adoption  of  the  resolution 
transferring  United's  assets  to  American  is  based  solely  on  the 
conclusion  which  DePinto  attempts  to  draw  from  the  placement 

of  the  paragraphs  in  United's  minutes  of  4:15  p.m.   on  October  18, 
1957.   However,    such  minutes  are  unsigned  by  anyone  including 
the  Secretary,   and  it  was  stipulated  only  that  DePinto  resigned 
"about  4:15  p.m.  "  on  October  18,    1957. 

(3)  The  statement,   at  page  7,   that  DePinto  did  not  receive 
any  money,  benefit  or  compensation  for  his  services  as  a  director 
of  United  incorrectly  states  the  testimony  of  Kelly.  The  latter 
replied  to  a  leading  question  on  cross-examination  from  DePinto 
in  the  negative  when  asked  if  DePinto  had  "received  any  money  or 
any  benefit  whatever  in  compensation  for  his  services  as  a 
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director  of  United  incorrectly  states  the  testimony  of  Kelly.     The 
latter  replied  "No"  to  a  leading  question  on  cross-examination  from 
DePinto  which  asked  if  DePinto  had  "received  any  money  or  benefit 
whatsoever  in  compensation  for  his  services  as  a  ditector.  "    (R.  T. 
314).     It  will  be  remembered  that  DePinto  in  the  companion  appeal 
is  arguing  that  the  community  got  no  benefit  from  his  services  as  a 
director  of  United.     Thus,   it  is  important  to  note  the  above  discre- 
pancy and  the  source  of  the  testimony. 

(4)  The  recitation  of  the  October  18,    1957  American  minutes, 
at  page  7,    is  not  in  the  proper  chronological  order.     Those  minutes 
were  for  a  3:30  p.m.   meeting  of  American's  directors  which  was 
held  prior  to  the  4:00  p.m.   meeting  of  United's  directors,  and  (he 
4:15  p.m.   meeting  of  United's  directoiBat  which  United  accepted  the 
3:30  p.m.   offer  of  American  to  transfer  30,  800  shares  of  its  stock 
to  United     for  $308,  000  of  United's  assets.     (T.R.    117-126).     Thus, 
the  3:30  p.m.   minutes  set  the  pattern  rather  than  vice  versa. 

(5)  The  reference  at  page  8  to  Heineman's  testimony  is  incor- 
rect.    Heineman  testified  he  prepared  the  drafts  for  Exhibits  5-G  and 
5 -H  rather  than  the  minutes  themselves.     (R.  T.   416,   424,   449). 

(6)  With  reference  to  page  8,   it  needs  to  be  added   that  at  the 
meeting  among  the  attorneys  from  three  separate  law  offices  held  at 
the  offices  of  Jennings,   Salmon,   Strauss  &  Trask,   no  one  represented 
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United.  The  Salmon  firm  represented  Kelly.  (R.  T.  441).  Heineman 
represented  Croydon.  (R.  T.  466).  Goss  represented  American.  (R. 
T.   476). 

(7)  Again,    with  reference  to  page  8,    it  should  be  noted  that 
Heineman  did  have  "legal  misgivingfel"  about  the  transaction.     He 
testified  that  the  transaction  as  it  went  through  was  illegal,  and  that 
he  had  told  counsel  for  DePinto  that  it  was  illegal.   (R.  T.   455). 

(8)  The  testiomny  referred  to  at  page  9  that  the  outsiders  were 
"top  people"  was  that  of  Kelly,    the  man  who  got  the  $308,  000  of  United 's 
assets  by  turning  the  company  over  to  them.     (R.T.    306,    309). 

(9)  The  reference  at  page  9  to  the  reputation  of  Mr.   Heineman, 
who  represented  Croydon  and  earned  a  $9,  057.  28  commission  on  the 
sale  of  Kelly's  stock  to  American,   is  not  relevant  to  DePinto's  neg- 
ligence or  breach  of  fiduciary  duty. 

(10)  The  same  is  true  of  the  reputation  of  the  members  of  the 
firm  which  represented  Kelly,   that  is,  the  reputations  of  Salmon, 
Campbell  and  Glenn  who  are  mentioned  at  page  9. 
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Preface 

Appellees'  gratuitous  statements  that,  "the  DePinto  marital 
community  is  hopelessly  insolvent",  and  that  the  Trustee  in 
Bankruptcy  is  the  "real  party  in  interest  here",  are  erroneous. 
Counsel  for  appellees  have  the  unfortunate  proclivity  of  going 
outside  the  record.  In  so  doing,  they  overlook  the  fact  that,  if  the 
judgment  herein  is  set  aside,  the  only  substantial  liabilities  which 
the  DePinto  Estate  w  ill  face  are  promissory  notes  and  guaranties, 


2 
co-signed  by  one  or  more  individuals,  and  the  bulk  of  which  are 
secured  by  mortgages  upon  the  property  of  third  parties.  It  is 
anticipated  that  the  ultimate  liabilities  of  the  DePinto  estate  will 
be  substantially  less  than  the  total  value  of  the  assets.  Under  the 
circumstances,  the  reversal  of  this  action  is  of  vital  interest  to 
DePinto. 

Argument 

1. 
VERDICT  NOT  SUPPORTED  BY  THE  EVIDENCE 
(a)   Liability. 

We  are  not  unfamiliar  with  the  rule  that  the  verdict  of  a  jury 
will  not  be  set  aside  if  there  is  substantial  evidence  to  support  it. 
In  the  case  at  Bar,  we  presume  that  this  Court  will  apply  that  rule, 
but  will  also  adopt  the  attitude  of  the  Supreme  Court  of  the 
United  States  expressed  in  Alortenson  v.  United  States,  322  U.S. 
369,  6A  S.Ct.  1037,  88  L.Ed.  1331: 

"But  we  have  never  hesitated  to  examine  a  record  to  deter- 
mine whether  there  was  any  competent  and  substantial  evi- 
dence fairly  tending  to  support  the  verdict." 

Such  attitude  was  expressed  by  the  Supreme  Court  of  the  State  of 
Arizona  in  Hansen  v.  Oakley,  IG  Ariz.  307,  263  P.2d  807,  808: 
"On  the  other  hand,  if  the  evidence  is  not  in  conflict  the  only 
issue  is  whether  the  trial  court  properly  applied  the  law  to 
the  facts.  Tlie  mle  is  well  settled  that  we  are  not  bound  by 
the  conclusions  of  the  trial  court  or  jury,  but  are  at  liberty  to 
draw  our  own  legal  conclusions  from  the  admitted  facts.  See 
Sanders  v.  Brown,  73  Ariz.  116,  238  P.2d  94l,  and  cases 
therein  cited." 

Our  position  is  quite  clear.  After  the  members  of  the  Niesz 
group  were  elected  to  the  Board  of  Directors  of  United,  they 
caused  assets  of  United  to  be  exchanged  for  American  stock. 


3 
DcPinto  did  not  participate  in  this  transaction,  directly  or  indi- 
rectly. Irrespective  of  DcPinto's  failure  to  investigate  the  antece- 
dents of  the  members  of  the  Niesz  group,  he  cannot  be  held 
responsible  for  their  acts,  for  the  reason  that  they  were  reputable 
business  and  professional  men;  there  was  no  reason  for  him  to 
believe  that  they  were  irresponsible  or  untrustworthy  men  who 
would  not  be  restrained  by  any  scruples  from  "looting"  United. 
DePinto's  concurrence  in  the  election  of  the  Niesz  group  to  the 
Board  of  Directors  of  United  cannot  be  considered  negligence 
and,  as  a  matter  of  law,  it  cannot  be  considered  as  a  proximate 
cause  of  the  transaction  complained  of;  the  intervening  conduct 
of  the  Niesz  group  was  the  proximate  cause.  Salt  River  Valley 
Water  Users'  Association  v.  Cornum,  49  Ariz.  1,  63  P. 2d  639-  In 
that  case,  the  Supreme  Court  of  Arizona  very  clearly  stated  the 
rule  with  respect  to  proximate  cause,  and  set  aside  the  verdict  of 
a  jury  because  the  Court  found,  as  a  matter  of  law,  that  there 
was  no  causal  connection  between  defendant's  negligence  and  the 
injury  sustained  by  plaintiff.  And,  in  Shafer  f.  Mountain  States 
Tel.  &  Tel.  Co.,  335  F.2d  932  (9th  Cir.  1964),  this  Court  affirmed 
a  judgment  of  the  District  Court  of  Arizona  based  upon  the 
granting  of  plaintiff's  motion  for  a  directed  verdict.  This  Court 
decided  that,  as  a  matter  of  law,  defendant's  violation  of  a  regu- 
lation of  the  Arizona  Corporation  Commission  did  not  constitute 
the  proximate  cause  of  an  injury  to  plaintiff. 

Rather  than  attempting  to  explain  how  DePinto's  inattention 
to  the  affairs  of  United,  prior  to  October  1957,  may  be  considered 
as  a  proximate  cause  of  the  transaction  which  ocairred  on  Octo- 
ber 18  of  that  year,  appellees  now  adopt  the  tactic  of  stating  that 
DePinto,  by  directing  his  argument  "only  to  one  of  the  eight  acts 
or  claims  of  negligence  and  breach  of  fiduciary  duty  which  were 
submitted  to  the  jury",  has,  therefore,  conceded  that  the  verdict  is 
supported  by  evidence  with  respect  to  such  other  alleged  claims  of 
negligence.  In  the  face  of  our  argument  that  the  trial  Court  erred 
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in  admitting  evidence  of  the  facts  and  circumstances  unrelated  to 
the  transaction  of  October  18,  1957  (Appellant's  Brief,  page  27), 
and  our  argument  that  the  trial  Court  erred  in  charging  the  jury 
with  respect  to  alleged  acts  of  negligence  having  nothing  to  do 
with  the  transaction  of  October  18,  1957  (Appellant's  Brief,  page 
37),  appellees'  contention  just  doesn't  make  any  sense. 

In  opposition  to  our  argument  that  the  jury  was  not  warranted 
in  finding  a  causal  relationship  between  the  conduct  of  DePinto 
prior  to  October  18,  1957,  and  the  transaction  of  that  date,  and 
our  contention  that  the  trial  Court  erred  in  admitting  evidence  of 
such  conduct,  appellees  say  that,  under  the  terms  of  the  pretrial 
order,  the  pleadings  passed  out  of  the  case,  and  that,  therefore, 
they  were  entitled  to  have  the  jury  consider  all  of  the  claims 
(together  with  evidence  in  support  thereof)  included  in  the  pre- 
trial order.  They  further  say  that  appellant  is  not  now  in  a  posi- 
tion to  complain  about  the  matter  because  appellant  did  not 
assign,  as  error,  the  entry  of  the  pretrial  order  by  the  lower  Court. 
Appellees  completely  ignore  the  fact  that  the  trial  Court,  in 
effect,  modified  the  pretrial  order  by  specifically  excluding,  from 
any  further  consideration  in  the  case,  the  "claims"  based  upon  the 
conduct  of  DePinto  and  the  other  defendants  prior  to  October  18, 
1957.  At  pages  158  and  159  of  the  Reporter's  Transcript,  we  find: 
"Mr.  Jenckes:  I  am  not  quite  sure  that  I  understood;  is 
the  $177,000.00  claim  in  effect  being  withdrawn.''  I  am  not 
clear  about  that. 

"The  Court:  I  am  striking  it.  /  am  striking  it  frovi  fur- 
ther consideration  in  the  presentation  of  the  case  at  this  time. 

"You  people  yesterday  were  vigorously,  all  of  you,  asserting 
that  that  element  of  the  case  was  not  a  proper  one,  and 
urging  me  to  dismiss  it  from  consideration  at  this  time. 

"Mr.  Jenckes:  I  am  not  quarreling  with  your  Honor.  I 
wanted  to  be  clear.  But  as  I  understand,  if  this  matter  goes 
to  trial,  it  would  not  at  any  time  during  the  trial  be  brought 
up,  is  that  right? 
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"Tm;  Court;  That  is  correct.  You  and  your  associates 
yesterday  made  the  position  that  somehow  you  would  be 
prejudiced  by  reference  to  this,  and  I  am  going  to  delete  that 
possibility  of  prejudice  by  directing  now  that  no  part  oj  the 
$1 77.000.00  clcmt'iit  of  claim  shall  be  referred  to  in  any  icay 
or  considered  or  further  adjudicated  in  this  proceedings." 
(Emphasis  supplied.) 

(b)   Damages. 

Appellees'  argument  anent  the  question  of  damages  is,  appar- 
ently, predicated  upon  the  assumption  that  the  burden  was  upon 
DePinto  to  prove  that  United  was  not  damaged  to  the  extent  of 
$314,794.19,  by  the  transfer  of  certain  of  its  assets  to  American 
in  exchange  for  American  stock.  Appellees  state:  "If  he  (DePinto) 
iiad  evidence  that  the  bonds,  mortgages  and  notes  were  not  worth 
$314,794.19,  along  v.ith  the  $166,498.66,  in  cash,  it  would  have 
been  an  easy  matter  to  place  such  evidence  before  the  jury."  (Ap- 
pellees' Brief,  page  49).  It  is,  of  course,  elementary  that  the 
burden  v.as  upon  appellees  to  prove  the  allegations  of  their  com- 
plaint, including  the  amount  of  damage,  if  any,  suffered  by  United 
as  a  result  of  the  transaction  of  October  18,  1957.  According  to 
the  instructions  of  the  trial  Court,  the  jury  v/as  required  to  fix 
the  damages  by  deducting  from  the  "\alue  of  the  assets  transferred 
to  Kelly",  the  value  of  the  American  stock  received  by  United  in 
exchange.  (R.T.  587-588)  Appellees  argue  that  the  jury  had 
before  it  evidence  from  v.hich  such  determination  could  be  made, 
because: 

First,  such  assets  "were  $166,498.66,  of  cash,  $60,668.65,  in 
mortgages,  bonds  and  accrued  interest,  and  $87,626.88,  in  a 
promissory  note  and  accrued  interest." 

So  far  as  is  disclosed  by  the  evidence,  the  mortgages,  bonds, 
and  promissory  notes  could  have  been  completely  valueless.  The 
only  evidence  bearing  on  the  question  discloses  that  the  $86,000 
note  of  United  Finance  Corporation  was  not  an   'admitted  asset" 
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and  that,  as  a  result  thereof,  United  was  already  in  a  deficit  condi- 
tion on  October  17,  1957.  (R.T.  268,  272) 

"Second,  since  few  taxpayers  ever  pay  more  federal  income 
tax  than  is  necessary,  it  is  significant  that  Kelly  after  con- 
sulting with  tax  counsel  filed  a  federal  income  tax  return 
reporting  $308,000  of  the  assets  *  *  *  as  having  a  fair 
market  value  of  $308,000." 

Kelly  did  report  receiving  assets  of  $308,000,  however,  he  did 
not  purport  to  say  that  they  had  a  "fair  market  value"  of  $308,000. 
Needless  to  say,  the  manner  in  which  Kelly  treated  the  assets  in 
his  income  tax  return  would  not  be  binding  on  DePinto  and  could 
not  form  the  basis  of  a  jury  finding  as  to  the  value  thereof. 

"Third,  the  Insurance  Department  of  Arizona  valued  them 
at  $308,000  after  a  three  and  a  half  month  examination  and 
audit." 

The  Insurance  Department  of  Arizona  did  no  such  thing. 
"Fourth,  the  purchaser  American  reported  its  cost  at  $308,000 
on  its  books  and  records." 

The  $308,000  placed  on  the  books  of  American  represented  the 
par  value  of  the  30,800  shares  of  its  stock  issued  to  United  in 
exchange  for  the  assets.  The  book  figure  does  not  purport  to  repre- 
sent "fair  market  value". 

"Fifth,  DePinto  stipulated  to  the  $308,000  in  assets  in  the 
pretrial  order  of  March  I960,  made  no  reservation  therein 
that  such  amounts  did  not  represent  fair  market  value,  and 
added  therein  that,  as  to  him,  there  were  no  issues  of  any 
material  fact." 

DePinto  did  not  stipulate  that  said  assets  have  a  "fair  market 
value"  of  $308,000.  The  stipulation  concerned  only  the  face  or 
nominal  value  of  such  assets. 

We  respectfully  submit  that  there  is  no  testimony  whatsoever 
in  the  record,  either  oral  or  written,  having  any  probative  force 
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as  to  the  "fair  market  value"  of  the  assets  transferred  by  United 
to  American  or  as  to  the  "fair  Market  value"  of  the  30,800  shares 
of  American  stock  received  by  United.  On  the  basis  of  the  record, 
it  was  an  impossibility  for  the  jury  even  to  make  an  intelligent 
guess  as  to  the  damage  (if  any)  sustained  by  United  as  a  result 
of  the  transaction  of  October  18,  1957.  Appellees  failed  com- 
pletely to  carry  the  burden  of  proving  the  amount  of  damage,  if 
any,  sustained  by  United. 

2. 

ERRORS  IN  ADMSSSION  OF  EVIDENCE 

(a)   Facts  and  Circumstances  Unreiated  to  Transaction  of  October 
18.1957. 

Appellees  contend  that  DePinto  is  precluded  from  claiming 
error  in  the  admission  or  rejection  of  evidence  because  of  DePinto's 
failure  to  comply  with  Rule  18(d)  of  this  Court,  reading: 

"When  the  error  alleged  is  to  the  admission  or  rejection  of 
evidence  the  specification  shall  quote  the  grounds  urged  at 
the  trial  for  the  objection  and  the  full  substance  of  the  evi- 
dence admitted  or  rejected,  and  refer  to  the  page  number  in 
the  printed  or  typewritten  transcript  where  the  same  may  be 
found." 

We  respectfully  submit  that  we  have  complied  with  this  Court's 
rule  by  setting  forth,  in  Appendix  "A"  to  our  Opening  Brief, 
the  full  substance  of  the  evidence  objected  to,  together  with  a 
quotation  of  the  specific  objections,  and  by  setting  forth,  in  Ap- 
pendix "B",  the  full  substance  of  the  rejected  evidence  and  a 
quotation  of  the  objections  interpt)sed  thereto.  This  material  was 
placed  in  the  appendix  for  the  reason  that  page  limitations  would 
not  permit  its  inclusion  in  the  Brief  proper. 

Much  of  the  evidence  to  which  we  objected  is  set  forth  by 
appellees  in  their  Brief  at  pages  5  to  10,  under  the  heading,  "The 
Facts".  Referring  to  those  pages,  we  ask  how  did  DePinto's  asso- 
ciation with  Life  Underw  riters.  Inc.  in  1952  ha\e  any  relation  to 
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the  transaction  of  October  18,  1937?  What  significance  was  the 
preparation  of  a  prospectus  for  the  sale  of  United  stock  which 
mentioned  DePinto  as  a  director  of  Life  Underwriters,  Inc.  ?  How 
could  the  meeting  of  March  29,  1955  (when  DePinto  was  not  a 
director  of  United)  have  had  any  remote  relationship  to  the  trans- 
action of  October  18,  1957?  How  were  directors'  meetings  of 
November  15,  1955,  June  22,  1956,  July  18,  1956  and  February 
19,  1957,  relevant  to  the  transaction  of  October  18,  1957?  How 
was  evidence  of  such  facts  relevant  or  material  to  any  issue  in  the 
case  in  the  face  of  the  trial  Court's  ruling:  ■ 

"I  will  delete  that  entire  element  of  claim  from  the  balance 
of  the  trial.  In  other  words,  the  defendants  will  be  relieved 
from  having  to  defend  against  the  claims  asserted  in  the 
$177,000.00  category.  *  *  *  and  I  am  going  to  delete  that 
possibility  of  prejudice  by  directing  now  that  tto  part  of  the 
$1 77,000.00  element  of  claim  shall  be  referred  to  in  any  way 
or  considered  or  further  adjudicated  in  this  proceeding." 
(Emphasis  supplied.)  (R.T.  158-159) 

(b)   Evidence  re  Damages. 

We  believe  that  our  objection,  with  respect  to  the  report  of  an 
examination  of  the  afifairs  of  United  made  by  Guy  L.  Hammett,  an 
Examiner  for  the  Insurance  Department  of  the  State  of  Arizona, 
during  the  year  1958,  is  fully  supported  by  Olender  v.  United 
States,  210  F.2d  795  (9th  Cir.  1954),  cited  in  our  Opening  Brief. 
Contraiy  to  appellees'  suggestion,  the  report  is  not  the  sort  of 
document  which  is  admissible  under  the  Federal  Business  Records 
Act,  28  U.S.C.A.  §  1732.  In  the  case  of  LaPorte  v.  United  States, 
300  F.2d  878  (9th  Cir.  1962),  this  Court  had  this  to  say  about 
Form  153,  prepared  by  an  employee  of  the  Selective  Service  Board: 
"Mr.  Kingston's  testimony,  plus  the  whole  interrelated  con- 
tent of  the  Selective  Service  file,  established  that  Form  153 
was  completed  in  the  routine  day-to-day  operations  of  the 
Local  Board  and  the  Department  of  Charities.  It  was  pre- 
cisely the  kind  of  contemporaneous  record  of  events,  sys- 
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tcmatically  prepared  by  an  agency  for  its  own  use  and  relied 
upon  by  it  in  the  performance  of  its  functions,  which  ex- 
perience has  shown  to  be  trustworthy,  and  which  therefore 
falls  within  the  purpose  and  scope  of  the  business  records 
exception  to  the  hearsay  rule  codified  in  Section  1732."'  (Em- 
phasis supplied.) 

Obviously,  the  report  of  Hammett  was,  in  no  sense,  a  "contempo- 
raneous record  of  events,  systematically  prepared  by  an  agency  for 
its  own  use". 

Not  only  was  the  Kelly  income  tax  return  of  1937  pure  and 
unadulterated  hearsay,  it  was  irrelevant  and  immaterial  to  any 
issue  in  the  case. 

With  respect  to  the  testimony  of  the  witness  Hammett,  it  is 
true  that,  because  of  his  physical  condition,  DePinto  agreed  that 
appellees  could  offer  his  testimony  which  was  adduced  at  the 
original  trial.  DcPinto  did  not  agree  that  such  testimony  was  com- 
petent, relevant  or  material.  In  large  part,  Hammett's  testimony 
was  pure  hearsay. 

3. 
ERRORS  IN  REJECTION  OF  EVIDENCE 

Appellees  take  the  anomalous  position  of  arguing  that  DePinto's 
conduct  from  the  year  1952  to  October  1957,  in  relation  to  United 
and  in  relation  to  Life  Underwriters,  Inc.,  a  stranger  to  this  action, 
was  properly  placed  before  the  jury,  but  that  the  conduct  of  the 
members  of  the  Niesz  group,  in  relation  to  the  transaction  of 
October  18,  1957,  was  not  admissible.  The  Court  will  bear  in  mind 
that,  in  the  oricin;)!  trial  of  this  action,  the  defendants  were  ex- 
culpated  of  charges  of  fraud  in  connection  with  the  transaction  of 
October  18,  1957,  and  that  no  such  charges  were  made  in  appellees' 
amended  complaints  or  in  the  pretrial  order.  Under  the  circum- 
stances, it  is  obvious  that  DePinto  cannot  be  held  responsible  for 
the  acts  of  the  Niesz  group,  unless  the  members  of  that  group 
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acted  in  a  negligent  manner.  It  was  impossible  for  the  jury  to 
intelligently  appraise  the  conduct  of  the  Niesz  group  in  the 
absence  of  knowledge  of  their  good  faith  efforts  to  create  a  hold- 
ing company  (American),  and  to  acquire  Arizona  insurance  com- 
panies in  a  proper  and  legal  manner.  Appellees  sprinkle  through 
their  Brief  the  charge  that  members  of  the  Niesz  group  were 
"looters"  and  had  the  purpose  and  design  of  "looting"  United. 
This  is  the  picture  that  appellees  painted  to  the  jury  and  DePinto 
was  undoubtedly  convicted  of  guilt  by  association.  Appellees' 
contention  that  "the  evidence  respecting  the  'plan'  (for  securing 
mortgages)  takes  on  an  Alice  In  Wonderland  aura  when  it  is 
viewed  from  a  distance"  becomes  pure  sophistry  when  viewed  in 
the  light  of  Gregory's  testimony  that  Mr.  Bushnell,  the  Arizona 
Director  of  Insurance,  approved  the  merger  which  was  imple- 
mented by  exactly  the  same  plan  of  acquiring  mortgages  under 
cerificates  of  contribution  which  the  Niesz  group  thought  they  had 
arranged.  (R.T.  525-537)  Gregory's  testimony  was  excluded  by 
the  trial  Court.  (R.T.  537) 

4. 

ERRORS  IN  CHARGE  TO  JURY 

Appellees'  argument  with  respect  to  our  assignments  of  error 
by  the  trial  Court  in  instructing  the  juiy  indicate  that  appellees 
misconceive  the  thrust  of  our  argument.  We  start  with  the  proposi- 
tion that  the  trial  Court  erred  in  submiting  any  issue  of  fact  to 
the  jury,  for  the  reason  that,  as  a  matter  of  lav/,  the  acts  or  omis- 
sions of  DePinto  were  not  the  proximate  cause  of  any  loss  or 
damage  to  United.  We  then  go  to  the  next  step:  if  this  Court 
should  conclude  that  the  trial  Court  was  justified  in  submitting 
to  the  jury  the  issue  of  whether  or  not  defendants'  participation 
in  the  election  of  the  Niesz  group  to  the  Board  of  Directors  of 
United  was  a  proximate  cause  of  loss  or  damage  to  United  as  a 
result  of  the  transaction  of  October  18,  1957,  the  Trial  Court, 
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nevertheless,  erred  in  permitting  the  jury  to  find  that  the  alleged 
negligent  conduct  of  DePinto,  unrelated  to  the  transaction  of 
October  18,  1957,  was  a  proximate  cause  of  loss  or  damage  to 
United.  If  a  complaint  clearly  charges  defendant  with  three  dif- 
ferent acts  of  negligence  alleged  to  have  proximately  caused  an 
injury,  it  is  elementary  that  the  Court  should  not  submit  to  the 
jury  the  issue  of  proximate  cause  with  respect  to  acts  of  negligence 
numbers  2  and  3  if,  as  a  matter  of  law,  the  Court  determines  that 
there  is  no  causal  relationship  between  such  acts  of  negligence  and 
the  injury. 

In  this  case,  we  strenuously  and  repeatedly  objected  to  evidence 
of  DePinto's  conduct,  having  no  causal  relationship  to  the  trans- 
action of  October  18,  1957,  and  objected  to  the  Court  giving 
instructions  which  permitted  the  jury  to  find  such  causal  relation- 
ship. As  the  result  of  the  brushing  aside  of  our  objections  by  the 
trial  Court,  the  jury  was  led  to  believe  that  they  were  at  liberty 
to  find  a  causal  relationship  between  the  transaction  of  October 
18,  1957  and  the  conduct  of  DePinto  having  nothing  whatsoever 
to  do  with  that  transaction.  In  the  light  of  Butane  Corporation 
V.  Kirby,  66  Ariz.  272,  187  P.2d  325  and  Alires  v.  Southern  Pacific 
Co.,  93  Ariz.  97,  378  P.2d  1913,  cited  in  our  Opening  Brief,  the 
instructions  of  the  trial  Court,  of  which  we  complain,  constitute 
reversible  error. 

5. 

ERRORS  IN  FAILING  TO  CHARGE  JURY  AS  REQUESTED 

We  can  add  little  to  our  Opening  Brief  argument  that  the  trial 
Court  erred  in  failing  to  charge  the  jury  as  requested  by  DePinto. 
It  is  submitted  that,  if  our  view  of  the  evidence  in  this  case,  and 
the  law  applicable  thereto,  is  correct,  then  DePinto  was  entitled 
to  have  the  Judge  instruct  the  jury  as  requested. 
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6. 

ERRORS  WITH  RESPECT  TO  DELIBERATIONS  OF  JURY 

In  response  to  our  argument  that  the  trial  Judge  erred  in 
answering  certain  questions  presented  to  him  by  the  jury  during 
their  deliberations,  appellees  say:  "Of  the  several  attacks  which 
have  been  made  by  appellant  DePinto  on  the  integrity  and  fairness 
of  tlie  visiting  district  Judge  who  heard  the  instant  case,  none  has 
been  more  unfair  or  grossly  misleading  than  the  innuendo,  impli- 
cations, inference,  and  direct  statements  contained  in  the  argu- 
ment that  the  district  court  prejudiced  appellant  DePinto  by  the 
manner  and  substance  of  his  answer  to  a  communication  from  the 
jury.  *  *  *  *  these  attacks  are  endemic  to  appellant  DePinto's 
conduct  of  his  defense  here,  *  *  *  *"  (Appellees'  Brief,  page  81) 
We  are  confident  that  this  Court  will  not  decide  this  case  on  the 
basis  of  appellees'  appraisal  of  the  conduct  of  DePinto's  counsel. 
We  deem  it  appropriate  to  reiterate  that  we  have  never  miade  an 
attack  upon  the  integrity  of  the  trial  Judge.  We  do  not,  however, 
withdraw  from  our  position  that  DePinto  did  not  receive  a  fair 
trial.  We  submit  that,  when  the  trial  Judge  advised  the  jury  that 
"the  three  items  of  claimed  damage"  were  the  cash,  promissory 
notes,  mortgages,  bonds  and  accrued  interest,  aggregating  $314,- 
794.19,  this  was  an  invitation  to  the  jury  to  bring  in  a  verdict  in 
that  exact  amount  (which  the  jury  did),  without  giving  con- 
sideration to  the  value  of  such  items,  and  without  giving  con- 
sideration to  any  reduction  in  that  amount  to  the  extent  of  the 
value  of  the  30,800  shares  of  American  stock  received  by  United 
in  exchange.  This  was  a  radical  departure  from  the  formal  instruc- 
tions of  the  Court.  (R.T.  588)  Irrespective  of  our  failure  to  make 
proper  objection  to  the  Court's  informal  instructions  to  the  jury, 
the  instruction  adverted  to  was  clearly  erroneous  and  extremely 
prejudicial  to  DePinto.  Under  the  circumstances,  this  Court  is 
entitled  to  take  cognizance  thereof.  Michie  v.  Calhoun,  85  Ariz. 
270,  336  P.2d  370. 
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7. 
JUDGMENT  EXCESSIVE 
(a)   Cancellation  of  Stock. 

Appellees,  ai^ain,  ^o  outside  of  the  record  to  discuss  matters 
with  respect  to  the  DcPinto  bankruptcy.  Even  appellees  should 
realize  that  the  judgment  entered  herein  was  entered  prior  to 
bankruptcy.  The  facts  and  circumstances  surrounding  the  bank- 
ruptcy are  not  germane  to  any  issue  in  this  case.  The  authorities 
to  which  we  have  directed  the  Court's  attention  in  our  Opening 
Brief  disclose  (without  dissent  so  far  as  we  can  discover)  two 
simple  rules  of  equity  and  fair  play: 

( 1 )  In  a  stockholders'  derivative  action  against  a  num- 
ber of  wrongdoers,  a  wrongdoer  will  not  be  entitled  to 
participate  in  a  recovery  made  on  behalf  of  the  corporation 
against  another  wrongdoer. 

(2)  In  a  stockholders'  derivative  action,  the  stockholders 
who  v^fill  be  benefited  by  a  recovery  are  not  entitled  to  re- 
ceive more  than  that  portion  of  the  recovery  which  the  num- 
ber of  shares  of  stock  held  by  them  bears  to  the  total  num- 
ber of  shares  outstanding. 

Appellees  do  not  challenge  the  fact  that  the  right  of  American 
and  the  Duhames  (defendants  in  this  case)  to  share  in  any  judg- 
ment rendered  against  DePinto,  or  against  any  other  of  the  de- 
fendants, was  foreclosed  by  their  surrender  of  an  aggregate  of 
42,548  shares  of  United  Stock.  Under  the  circumstances,  can  it 
be  reasonably  argued  that  DePinto  should  be  required  to  pay  to 
the  holders  of  the  balance  of  the  United  stock  (certificates  of 
participation  under  the  merger  agreement)  not  only  the  amount 
of  their  damage,  but  also  the  amount  which  American  and 
Duhame  were  damaged.  As  a  result  of  the  transaction  of  October 
18,  1957,  United  was  alleged  to  have  been  damaged  $314,794.19. 
This  amounts  to  $3.15  for  each  of  the  100,000  shares  of  stock 
outstanding.   If  the  holders  of   50,452   shares  of  United   stock 
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(certificates  of  participation)  are  to  share  in  a  judgment  against 
DePinto  of  $314,794.19,  they  v/ill,  then,  receive  $5.50  per  share 
of  stock.  The  fact  that  their  recovery  will  be  reduced  by  appel- 
lees' attorneys'  fees  is  immaterial.  In  no  event,  would  such  fees 
be  recoverable.  Again,  v.e  pose  the  somewhat  naive  question, 
would  DePinto  still  have  to  pay  $314,794.19,  to  the  holder  of 
one  share  of  stock,  if  all  of  the  other  99,999  shares  had  been 
cancelled  .^ 

Appellees,  again,  indulge  in  their  practice  of  going  outside  the 
record  when  they  refer  to  the  fact  that:  "There  are  two  pending 
lawsuits  in  the  U.  S.  District  Court  for  the  District  of  Arizona  in 
which  claims  are  being  made  against  United  and  Provident  by 
former  policy  holders  of  United,  and  in  which  Provident  has 
denied  it  assumed  liability  of  the  type  asserted  therein.  Walker 
V.  Provident  Security  Life  hisurace  Co.,  Civ.  #4069,  and  Alaiisev 
V.  Provident  Security  Life  Insurance  Co.,  Civ.  #4070.  These  claims 
total  $119,099.37  and  they  cannot  be  satisfied  if  sustained  from 
Provident  Security  Life  Insurance  Co.,  even  if  Provident's  dis- 
avowal of  assumption  thereof  is  rejected.  Further,  the  terms  of 
the  merger  agreement  between  United  and  Provident  permit  the 
latter  to  deduct  from  the  judgment  here  any  proper  charges 
against  said  recovery."  If  this  Court  believes  it  is  proper  to  follow 
appellees  outside  the  record,  v/e  must  then  point  out  that  the 
above-mentioned  lawsuits  were  filed  on  behalf  of  the  plaintiff's 
tlierein  by  McLane  &  McLane,  attorneys  for  appellee  Doig  herein 
on  February  23,  1962.  The  complaints  allege  that  the  plaintiffs 
purchased  single  premium  annuities  from  United.  The  premiums 
were,  in  great  part,  paid  by  loans  against  the  annuity  policies.  At 
the  time  of  the  purchase,  the  plaintiffs  and  United  believed  that 
plaintiffs  would  be  entitled  to  federal  income  tax  deductions  to 
the  extent  of  the  interest  paid  on  the  policy  loans.  At  a  later  date, 
it  was  decided  by  the  Tax  Court  that  such  interest  payments  are 
not  deductible.  The  plaintiffs  claim  that  they  are  entitled  to  rescind 
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their  annuity  contracts,  and  recover  the  cash  premiums  paid,  on 
tlic  t^rouncls  of  a  mutual  mistake  of  law,  or  because  of  misrepre- 
sentations of  law  by  United  agents.  We  submit  that  the  actions 
arc  frivolous.  Counsel  for  Doig  are,  of  course,  in  the  anomalous 
position  of  attempting,  in  this  action,  to  recover  a  fund  for  the 
benefit  of  the  stockholders  of  United  and,  at  the  same  time, 
prosecute  other  actions  which,  if  successful,  will  reduce  that  fund. 
The  fact  remains  that  there  is  no  suggestion  in  the  record  in  this 
case  that  the  proceeds  of  a  judgment  herein  will  be  reduced  five 
cents  by  any  claims  of  third  parties. 

(b)   Credit  for  Payment  by  "Joint  Tortfeasor". 

By  his  original  complaint  and  amended  complaint  filed  in  this 
action,  Gorsuch  charged  DePinto  and  Duhame  with  negligence 
and  breach  of  their  fiduciary  duties  as  directors  of  United,  which 
allegedly  caused  damage  to  United.  As  alleged  joint  tortfeasors, 
DePinto  and  Duhame  were  charged  with  the  same  acts  of  negli- 
gence. After  the  first  reversal,  amended  complaints  were  filed  by 
Doig  and  Provident  wherein  DePinto  and  Duhame  were  charged 
with  negligence  and  breach  of  fiduciary  duty  with  respect  to  the 
transaction  of  October  18,  1957.  Appellees  do  not  contend  that 
DePinto  and  Duhame  were  not  proceeded  against  herein  as  joint 
tortfeasors,  or  that  the  claims  made  against  them  were  not  iden- 
tical. It  is  not  disputed  that  the  Duhame  Executors  paid  $100,000 
for  a  covenant  not  to  sue — a  covenant  which  insulates  the  Duhame 
Executors  against  any  and  all  claims  which  were,  at  any  time, 
made  herein  against  Duhame  and  his  Executors  (and  against 
DePinto).  Under  these  circumstances,  it  is  the  law  of  the  State  of 
Arizona  that  any  judgment  rendered  herein  against  DePinto  must 
be  reduced  by  the  amount  of  $100,000. 

The  rule  that  a  joint  tortfeasor  is  entitled  to  credit  for  any 
sums  paid  by  another  joint  tortfeasor  in  consideration  of  a  cove- 
nant not  to  sue  is  not  peculiar  to  Arizona.  In  McNii/r  v.  Gooduin, 
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136  S.E.2d  218  (N.C.  1964),  the  Supreme  Court  of  North  Caro- 
lina stated  the  rule: 

"But  a  covenant  not  to  sue  does  not  release  and  extinguish 
the  cause  of  action  and  the  cause  of  action  may  be  main- 
tained against  the  remaining  tort-feasors  notwithstanding 
the  covenant.  Simpson  v.  Plyler,  supra;  Slade  v.  Sherrod,  175 
N.C.  346,  95  S.E.  557.  The  remaining  tort-feasors  are  enti- 
tled, however,  to  have  the  amount  paid  for  the  covenant 
credited  on  any  \udgment  thereafter  obtained  against  them 
by  the  injured  party.  Ramsey  v.  Camp,  254  N.C.  443,  119 
S.E.2d  209,  94  A.L.R.2d  348;  Holland  v.  Southern  Public 
Utilities  Co.,  208  N.C.  289,  ISO  S.E.  592."  (Emphasis 
supplied. ) 

See  also,  Schumacher  v.  Rosenthal,  226  F.2d  946  (7th  Cir.  1955) 
and  Bal  Theatre  Corp.  v.  Paramount  Film  Distributing  Corp.,  206 
F.Supp.  708,  714  (U.S.D.C.N.D.Cal.  1962). 

Even  if  the  appellees  and  the  Duhame  Executors  had  agreed 
that  the  $100,000  payment  was  not  to  be  credited  upon  any  judg- 
ment rendered  against  DePinto,  such  agreement  would  not  de- 
prive DePinto  of  his  right  to  the  credit.  We  quote  from  Restate- 
ment of  the  Law,  Torts.  Sec.  885,  page  463:  "Payments  made  by 
one  of  the  tortfeasors  on  account  of  the  tort  either  before  or  after 
judgment  diminish  the  claim  of  an  injured  person  against  all 
others  responsible  for  the  same  harm.  This  is  true  although  it  was 
agreed  between  payor  and  the  injured  person  that  the  payment 
was  to  have  no  effect  upon  the  claims  against  the  other." 

(c)   Interest. 

In  response  to  our  claim  that  the  trial  Court  erred  in  allowing 
interest  from  October  18,  1957,  rather  than  from  the  date  of  the 
judgment,  counsel  refer  to  Zeckendorf  v.  Steinfeld,  15  Ariz.  334, 
138  P.  1044.  That  case  originated  in  the  territorial  days  in  the 
District  Court  of  Pima  County.  The  Supreme  Court  of  Arizona 
affirmed  a  judgment  which  included  6%  interest  on  the  amounts 
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recovered,  "from  the  date  of  the  wrongful  conversion  of  such 
sums  by  Stcinfcld  ".  Tlie  Zeckciiiloif  case  has  no  application  here 
for  it  involved  a  hcjuidatcd  claim  and  did  not  purport  to  reflect 
the  law  of  the  State  of  Arizona.  The  Supreme  Court  said,  in 
reaching  its  conclusion:  "\Vc  think  this  was  'according  to  right 
and  justice  and  the  laws  of  the  United  States,"  and  in  conformity 
with  the  opinion  of  the  Supreme  Court  (of  the  United  States)." 
The  Arizona  case  of  Desert  Waleis.  Inc.  r.  Superior  Court,  91 
Ariz.  163,  370  P. 2d  652,  also  relied  upon  by  appellees,  has  no 
remote  application  to  the  case  at  Bar.  That  case  invoK'ed  the  con- 
demnation of  a  water  utility  by  the  City  of  Tucson.  A.R.S.  Section 
12-1123B  reads:  "If  an  order  is  made  letting  the  plaintiff  into 
possession  prior  to  final  judgment,  the  compensation  and  damages 
awarded  shall  draw  legal  interest  fro.m  the  date  of  the  order." 

It  will  be  borne  in  mind  that  this  action  did  not  present  a  claim 
against  DePinto  for  stealing  or  conversion;  and  certainly  not  for 
the  stealing  of  cash  or  securities  having  a  fixed  value.  The  trial 
Court  properly  instructed  the  jury  that,  in  arriving  at  the  amount 
of  damages  sustained  by  United,  they  should  determine  the  value 
of  the  assets  transferred  to  American  and  deduct  therefrom  the 
value  of  the  30,800  shares  of  American  stock  received  in  exchange. 
(R.T.  588)  If  the  trial  Judge  had  thought  that  the  damages  were 
not  unliquidated,  then  what  purpose  was  served  by  submitting  the 
issue  of  damages  to  the  jury. 

Appellees  argue  that  this  is  an  equitable  action  and  that,  there- 
fore, the  matter  of  determining  the  date  from  which  interest  shall 
run  is  within  the  discretion  of  the  trial  Court.  We  submit  that 
there  is  no  exception  to  the  rule  in  Arizona  that  interest  on  an  un- 
liquidated claim  (in  law  or  equity)  runs  from  the  date  of  judg- 
ment. Furthermore,  this  Court  held,  in  DePinto  v.  Provident  Secu- 
rity Life  Insurance  Co.,  323  F.2d  826  (9th  Cir.  1963),  that  the 
claim  being  asserted  on  behalf  of  United  is  a  common  law  action 
for  negligence — an  action  at  law. 


18 
(d)   Dischcrge  of  Joint  Tortfeasors. 

Appellees  say  that  the  consent  judgments  which  were  entered 
in  the  amount  of  $308,000,  against  James  E.  Kelly,  L.  N.  Kelly, 
Nina  Dunn  and  J.  L.  Jenkins  "is  just  like  any  other  judgment" 
and  did  not  constitute  a  release  of  all  claims  in  excess  of  that 
amount  which  would  have  the  effect  of  releasing  all  other  joint 
tortfeasors.  Appellees  do  not  challenge  the  rule  that  "in  an  action 
against  joint  tortfeasors,  judgment  cannot  be  entered  against  any 
one  defendant  for  an  amount  exceeding  that  entered  against  a 
co-defendant."  They  do  not  direct  the  Court's  attention  to  any 
authorities  which  derogate  from  those  cited  in  our  Opening  Brief. 

8. 

ERROR  IN  SEVERING  CLAIM 

In  the  original  trial  of  this  action,  there  were  14  defendants. 
Eight  of  the  other  defendants  testified  at  the  trial  and  were  sub- 
ject to  cross-examination  by  DePinto.  The  jury  rendered  verdicts 
against  Niesz,  Sabo,  Pegram  and  Landoe  and  in  favor  of  DePinto 
and  Duhame.  Because  all  of  the  parties  were  before  the  Court  in 
the  initial  trial,  and  because  the  jury  heard  their  testimony — tested 
and  refined  by  cross-examination — the  jury  was  able  to  make  an 
intelligent  determination  as  to  the  persons  who  should  be  held 
responsible  for  the  transaction  of  October  18,  1957.  In  the  last 
trial,  the  jury,  no  doubt,  felt  they  had  a  duty  to  hold  someone 
responsible  for  the  transaction  of  October  18,  1957.  The  only 
"someone"  upon  whom  they  could  place  responsibility  for  such 
transaction  was  DePinto.  Under  the  circumstances,  DePinto  had 
less  chance  of  exculpation  at  the  hands  of  the  jury  than  the  pro- 
verbial snowball. 

9. 
DENIAL  OF  FAIR  TRIAL 

In  our  Opening  Brief,  we  stated:  'There  are  numerous  deci- 
sions to  the  effect  that  an  affidavit  of  bias  or  prejudice  must  be 


19 

liascd  on  something  other  than  rulings  against  a  litigant."  Appel- 
lees have  directed  the  Court's  attention  to  those  decisions.  We 
submit,  however,  that  the  authorities  cited  in  our  Opening  Brief 
amply  support  the  conclusion  that,  u|X)n  the  record  in  this  case, 
the  affidavit  was  proper,  it  was  timely  and  invoked  the  provisions 
of  28  U.S.C.A.  Section  144.  Upon  the  filing  of  the  affidavit.  Judge 
Boldt  had  no  power  or  authority  to  proceed  further  in  the  action. 
We,  again,  quote  the  language  of  the  Supreme  Court  {Re 
Muych'noti,  249  U.S.  133,  99  L.Ed.  942,  75  S.Ct.  623):  "A  fair 
trial  in  a  fair  tribunal  is  a  basic  requirement  of  due  process.  Fair- 
ness of  course  requires  an  absence  of  actual  bias  in  the  trial  of 
cases.  But  our  system  of  law  has  always  endeavored  to  prevent 
even  the  probability  of  unfairness". 

The  judgment  of  the  trial  Court  must  be  reversed. 

Respectfully  submitted, 

Herbhrt  Mallamo 
Evans,  Kitchul  &  Jenckes 

By    JosiiPH  S.  Jenckes,  Jr. 
Joseph  S.  Jenckes,  Jr. 

Attorneys  for  Appellant, 
Angus  }.  DePinlo 

Jones  &  Brinig 

By    ANTHON^'  O.  Jones 
Anthony  O.  Jones 

Attorneys  for  James  P.  Donohue, 
Trustee  hi  Bankruptcy  of  the 
Estate  of  Angus  J.  DePinto 


20 
I  certify  that,  in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules  18  and  19  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  tliose  rules. 

Joseph  S.  Jenckes,  Jr. 
Joseph  S.  Jenckes,  Jr. 
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OPINION  BELOW 


The  opinion  of  the  District  Court  (R.  36)  is  reported 
at  244  F.  Supp.  347. 

JURISDICTION 

This   appeal    involves    federal    estate    taxes   assessed 
against  the  estate  of  Joel  C.  Hertsche,  deceased,  and  col- 


lected  from  t±ie  appellants  by  the  District  Director  of  In- 
ternal Revenue  for  the  District  of  Oregon  (R.  1-2). 

A  timely  federal  estate  tax  return  for  the  estate  was 
filed  with  the  District  Director  on  June  26,  1961  (R.  2). 
The  return  was  subsequently  examined  by  a  representa- 
tive of  the  District  Director,  and,  in  October,  1963,  the 
executor  of  the  estate  received  a  memorandum  of  pro- 
posed adjustments  from  the  examiner  asserting  that  ad- 
ditional estate  taxes  were  due  (R.  3).  On  or  about  Octo- 
ber 10,  1963,  the  appellants  paid  the  asserted  estate  tax 
deficiency  together  with  interest  thereon  (R.  3-4). 

On  January  15,  1964,  the  appellants  filed  a  claim 
for  refund  of  the  estate  taxes  and  interest  paid  by  them 
pursuant  to  the  memorandum  of  proposed  adjustments, 
and  for  an  additional  refund  of  estate  taxes  previously 
paid  based  upon  the  prospective  additional  allowable 
deduction  for  attorneys'  fees  and  other  expenses  in- 
curred in  prosecuting  the  claim  for  refund  (R.  4).  Un- 
der date  of  June  16,  1964,  the  appellants  received  a 
statutory  notice  of  disallowance  in  respect  to  their 
claim  (R.  4). 

Within  the  time  provided  by  Section  6532  of  the  In- 
ternal Revenue  Code  of  1954,  and  on  July  2,  1964,  the 
appellants  brought  an  action  in  the  United  States  District 
Court  for  the  District  of  Oregon  for  the  recovery  of  the 
disputed  taxes  paid  (R.  54).  Jurisdiction  existed  in  the 
District  Court  under  28  U.S.C,  Section  1346(a)(1). 
Judgment  was  entered  on  July  26,  1965  (R.  46).  Within 
60  days,  and  on  September  22,  1965,  the  appellants  filed 
their  Notice  of  Appeal  (R.  47).  Jurisdiction  is  conferred 
upon  this  Court  by  28  U.S.C,  Section  1291. 


QUESTION  PRESENTED 

Whether  the  proper  date  for  determining  the  value 
of  5,000  shares  of  stock  in  National  Lead  Co.,  for  inclu- 
sion in  the  decedent's  gross  estate  under  the  alternate 
valuation  provision  contained  in  Section  2032  of  the  In- 
ternal Revenue  Code  of  1954,  is  October  25,  1960,  the 
date  distribution  of  the  stock  from  the  estate  was  actual- 
ly made,  or,  is  October  14,  1960,  the  date  an  order  au- 
thorizing an  advance  and  partial  distribution  of  legacies 
was  entered  by  the  Probate  Court. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  provisions  of  the  Internal  Revenue 
Code  of  1954,  and  the  applicable  Treasury  Regulations 
issued  thereunder,  are  set  forth  in  the  Appendix,  infra. 

STATEMENT 

All  material  facts  were  stipulated  by  the  parties  and 
are  set  forth  in  the  Pretrial  Order  entered  by  the  Dis- 
trict Court  (R.  1-6).  Exhibits  A,  B  and  C  were  attached 
to  the  Pretrial  Order  and  admitted  when  the  Order  was 
filed  (R.  7-35).  The  agreed  facts  are  as  follows: 

The  decedent,  Joel  C.  Hertsche,  died  testate  on 
March  25,  1960,  and  shortly  thereafter  his  will  was  ad- 
mitted to  probate  in  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Multnomah  (R.  2).  At  the 
date  of  his  death  the  decedent  was  the  owner  of  7,400 
shares  of  the  common  stock  of  National  Lead  Co. 
(R.  2). 


On  October  14,  1960,  an  "Order  for  Advance  and 
Partial  Distribution  of  Legacies"  was  entered  by  the 
probate  department  of  the  aforesaid  court  authorizing 
the  executor  to  distribute  certain  specific  legacies  and 
5,000  shares  of  National  Lead  Co.  common  stock  to  the 
persons  entitled  to  receive  said  distributions  (R.  3).  On 
October  25,  1960,  the  executor,  pursuant  to  the  order, 
distributed  the  stock  to  the  residuary  legatees  under  the 
will  by  transfer  and  physical  delivery  (R.  3).  When  ac- 
tual distribution  was  made  the  executor  was  relieved  of 
his  fiduciary  liability  in   respect  to  the  stock   (R.   3). 

The  stock  was  valued  on  the  decedent's  estate  tax 
return  for  inclusion  in  the  gross  estate  at  $79.6875  per 
share,  the  mean  of  its  high  and  low  selling  prices  on  Oc- 
tober 25,  1960  (R.  3).  Upon  audit  of  the  return,  a  defi- 
ciency in  tax  was  proposed  on  the  theory  that  the  stock 
should  have  been  valued  at  $84.75  per  share,  its  value 
on  October  14,  1960,  the  date  the  order  authorizing  par- 
tial distribution  was  entered  by  the  probate  court  (R.  3). 

The  lower  court  adopted  the  position  of  the  Internal 
Revenue  Service  in  its  opinion  filed  June  4,  1965  (R. 
36-40).  Judgment  was  entered  in  favor  of  the  appellants, 
however,  by  reason  of  the  court's  allowance  of  a  deduc- 
tion for  the  attorneys'  fees  expended  in  prosecuting  the 
claim  (R.  46). 

SPECIFICATION  OF  ERROR 

The  District  Court  erred  in  holding  and  deciding 
that  the  proper  date  for  valuing  5,000  shares  of  National 
Lead  Co.  common  stock  under  the  alternate  valuation 
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provision  contained  in  Section  2032  of  the  Internal  Rev- 
enue Code  of  1954  was  October  14,  1960,  the  date  the 
probate  court  entered  an  order  authorizing  distribution 
of  the  stock,  rather  than  October  25,  1960,  the  date  the 
stock  was  actually  distributed  by  the  estate. 

SUMMARY  OF  ARGUMENT 

Section  2032  of  the  Internal  Revenue  Code  of  1954 
provides,  in  part,  that  upon  the  executor's  election,  the 
assets  includible  in  a  decedent's  gross  estate  may  be  val- 
ued for  estate  tax  purposes  as  of  the  date  they  are  dis- 
tributed to  the  beneficiaries  of  the  estate.  We  contend 
that  this  means  the  date  of  actual  distribution,  and  not 
some  other  arbitrarily  selected  date  preceding  distribu- 
tion. The  word  "distributed"  is  commonly  used  and  cre- 
ates no  ambiguity.  Moreover,  it  is  used  repeatedly  in 
other  sections  of  the  Internal  Revenue  Code,  wherein 
it  has  always  been  held  to  mean  the  actual  physical 
transfer  of  property.  Since  the  use  of  the  word  "distrib- 
uted" is  so  commonplace  and  well  understood,  there  is 
no  need  to  amplify  it  by  regulation.  Moreover,  Treasury 
Regulation  20.2032-l(c),  although  it  purports  to  merely 
interpret  the  statute,  actually  does  far  more.  It  names 
several  other  dates  wherein  the  decedent's  assets  will  be 
considered  distributed.  Thus,  by  its  own  language,  the 
regulation  is  admittedly  engaging  in  more  than  mere  in- 
terpretation. It  is  attempting  to  actually  add  words  to 
the  statute  without  authorization  by  Congress. 

Although  Treasury  Regulations  interpreting  the  in- 
ternal revenue  laws  are  entitled  to  great  weight,  they 


should  not  always  be  accepted.  If  they  appear  to  add 
words  to  the  statute,  or  are  unreasonable  in  light  of  the 
statutory  language  employed  by  Congress,  and  the  legis- 
lative intent  in  adopting  the  statutory  provision,  they 
should  be  stricken  by  the  courts. 

ARGUMENT 
I 

Introduction 

In  computing  the  value  of  the  gross  estate  for  fed- 
eral estate  tax  purposes,  a  decedent's  assets  are  normally 
valued  as  of  the  date  of  his  death.  This  is  the  long  stand- 
ing general  rule  provided  by  Section  2031(a)  of  the  In- 
ternal Revenue  Code  of  1954.  Since  1935,  however,  an 
alternate  valuation  provision  has  been  in  the  tax  law 
which  is  now  contained  in  Section  2032  of  the  1954  Code. 

The  appellant-executor  properly  elected  to  value  the 
decedent's  assets  for  inclusion  in  his  gross  estate  in  ac- 
cordance with  Section  2032.  The  portion  thereof  mate- 
rial to  this  suit  is  Section  2032(a)(1),  Appendix,  infra., 
which  provides,  in  part,  that  in  the  case  of  property  dis- 
tributed within  one  year  after  the  decedent's  death,  such 
property  shall  be  valued  as  of  the  date  of  distribution. 

The  only  dispute  between  the  parties  involves  the 
value  to  be  ascribed  to  5,000  shares  of  stock  in  National 
Lead  Co.  which  the  decedent  owned  at  his  death,  but 
which  were  distributed  to  the  residuary  legatees  under 
his  will  within  the  one  year  period  following  his  death. 
The  parties  are  in  agreement  that  the  stock  was  actually 


distributed  on  October  25,  1960,  at  which  time  its  value 
per  share  was  $79.6875.  This  is  the  date  and  value 
used  in  filing  the  decedent's  estate  tax  return.  The  gov- 
ernment, however,  has  taken  the  position  that  the  date 
of  distribution  is  not  controlling  despite  the  language 
of  the  statute,  and  contends  that  the  proper  valuation 
date  is  October  14,  1960,  the  date  the  probate  court  en- 
tered an  "Order  for  Advance  and  Partial  Distribution 
of  Legacies."  In  support  of  its  position,  the  government 
relies  upon  its  own  Treasury  Regulation.  Section  20.- 
2032-l(c)(2),  Appendix,  infra.,  which  purports  to  pre- 
scribe when  property  is  considered  distributed;  namely, 
upon  the  first  to  occur  of  the  following:  (1)  the  entry 
of  an  order  for  distribution;  (2)  the  segregation  of  the 
property  from  the  estate  so  that  it  is  unqualifiedly 
subject  to  the  demands  of  the  distributee;  or  (3)  the 
actual  paying  over  or  delivery  of  the  property  to  the 
distributee. 

We  contend  that  this  regulation  is  invalid  for  the 
reason  that  it  is  an  unwarranted  extension  of  the  statute, 
and  that  it  was  proper  for  the  appellant-executor  to  val- 
ue the  5,000  shares  of  National  Lead  Co.  stock  in  ac- 
cordance with  the  statute  as  passed  by  Congress.  In  the 
sections  below  we  will  point  out  why  the  actual  date 
of  distribution  is  the  logical  and  proper  alternate  valu- 
ation date  and  discuss  the  courts'  power  in  respect  to 
the  validity  of  treasury  regulations. 
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II 

The  5,000  Shares  Distributed  Within  One  Year 

After  the  Decedent's  Death  Should  Be  Valued 

As  of  the  Date  of  Distribution 

Perhaps  the  best  reason  why  the  distribution  date  is 
the  proper  alternate  valuation  date  is  that  the  statute 
says  so  in  clear  and  unambiguous  terms.  This  statute, 
presently  Section  2032(a)(1)  of  the  Internal  Revenue 
Code  of  1954,  entered  the  tax  law  in  1935  as  Section  202 
of  the  Revenue  Act  of  1935,  c.  829,  49  Stat.  1014.  In 
respect  to  that  portion  of  its  language  material  to  this 
case,  it  has  never  been  substantively  changed.  It  has 
always  provided  that  if  the  alternate  valuation  method 
is  elected,  property  distributed  within  one  year  after  the 
decedent's  death  shall  be  valued  as  ot  the  date  of  dis- 
tribution. Neither  Section  2032(a)(1)  nor  any  of  its 
predecessors  have  ever  provided  that  the  alternate  val- 
uation date  should  be  some  other  date  preceding  dis- 
tribution. 

In  addition  to  the  plain  meaning  of  the  statute,  our 
position  is  further  supported  by  the  intent  of  Congress 
in  passing  the  alternate  valuation  provision.  In  1935,  due 
to  the  1929  market  crash.  Congress  became  concerned 
with  the  problem  of  an  estate  being  valued  at  a  certain 
figure  for  tax  purposes  on  the  date  of  the  decedent's 
death  and  then  having  its  value  plunge  greatly  during 
its  administration  with  the  result  that  it  could  be  sub- 
stantially confiscated  for  taxes.  Originally,  the  House  and 
Senate  proposed  a  special  deduction  for  the  amount  of 
shrinkage  in  the  value  of  an  estate  between  the  date 


of  death  and  one  year  after  death,  or,  if  the  assets  were 
sold  or  exchanged  in  the  interim,  then  on  the  date  of 
sale  or  exchange.  H.  Rep.  No.  1681,  74th  Cong.  1st  Sess., 
1939-1  (Part  2)  Cum.  Bull.  642,  649;  S.  Rep.  No.  1240, 
74th  Cong.  1st  Sess.,  1939-1  (Part  2)  Cum.  Bull,  651, 
659.  Nothing  was  mentioned  at  this  point  in  regard  to 
the  valuation  date  to  be  used  in  the  event  assets  were 
distributed  to  estate  beneficiaries  during  the  one  year 
period  following  the  decedent's  death. 

When  the  revenue  bill  reached  the  House  and  Sen- 
ate conference  committee,  however,  the  proposed  shrink- 
age deduction  was  changed  to  the  alternate  valuation 
provision.  The  change  was  explained  in  the  report  of  the 
conferees  as  follows  (H.  Rep.  No.  1885,  74th  Cong.  1st 
Sess.,  1939-1  (Part  2)  Cum.  Bull.  660,  663): 

The  [senate]  amendment  also  allows  an  addi- 
tional deduction,  in  computing  the  value  of  the  net 
estate,  of  the  net  shrinkage  in  value  of  assets  aris- 
ing from  the  difference  in  the  aggregate  value  of 
assets  forming  part  of  the  decedent's  gross  estate 
on  the  date  of  death  and  the  aggregate  value  of  such 
assets  one  year  thereafter,  substituting  the  date  of 
sale  or  exchange  by  the  executor  in  the  case  of  as- 
sets sold  or  exchanged  during  such  1-year  period. 
In  lieu  of  this  provision,  the  conference  action  in- 
serts a  provision  giving  the  executor  an  election 
with  respect  to  the  time  as  of  which  the  property 
included  in  the  gross  estate  is  to  be  valued.  Under 
existing  lav/  the  valuation  is  made  as  of  the  date  of 
death.  If  the  executor  exercises  the  election  given 
him  by  the  conference  agreement,  all  the  property 
included  in  the  estate  on  the  date  of  death  is  to  be 
valued  as  of  the  date  one  year  after  the  decedent's 
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death,  except  that  the  value  (at  the  time  of  distribu- 
tion, sale,  exchange,  or  other  disposition)  of  prop- 
erty distributed,  sold,  exchanged,  or  otherwise  dis- 
posed of,  is  taken  in  lieu  of  its  value  as  of  one  year 
after  death.  .  .  . 

Following  the  explanation  of  the  bill,  the  committee 
gave  the  following  example  of  its  operation: 

A  decedent  dies  owning  real  estate  of  the  value 
of  $100,000,  corporate  stock  of  the  value  of  $60,000, 
bonds  of  the  value  of  $20,000,  foreign  government 
bonds  maturing  nine  months  after  date  of  death  of 
a  face  value  of  $10,000,  but  of  a  value  of  $9,550,  and 
cash  amounting  to  $5,000.  These  values  are  as  of 
the  date  of  death.  The  gross  estate  at  date  of  death 
amounted,  therefore,  to  $194,550.00.  The  decedent 
had  debts  of  $15,000  and  the  administration  ex- 
penses were  $25,000,  which  debts  and  expenses  were 
promptly  paid  by  the  executor.  The  value  of  the 
net  estate  as  of  date  of  death  was,  therefore  (after 
taking  off  the  specific  exemption),  $114,550.  Six 
months  after  the  decedent's  death  the  executor  dis- 
tributed the  bonds  to  a  legatee  under  the  will,  at 
which  time  they  were  worth  $18,000,  and  he  sold 
all  the  corporate  stock  owned  by  the  decedent  for 
a  fair  market  value  of  $50,000  in  order  to  raise  cash 
to  pay  the  debts  and  expenses.  The  foreign  bonds 
were  paid  in  full  at  maturity.  During  the  first  year 
after  the  decedent's  death  the  value  of  his  real  es- 
tate appreciated  $5,000.  The  executor  elects  to  take 
advantage  of  the  new  provision  of  the  bill.  The 
value  will  be  arrived  at  in  this  way : 
Assets :  Value. 

Real  estate  (as  of  one  year  after  death)  $105,000 
Corporate  stock  (as  of  date  of  sale)  50,000 
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Bonds  (as  of  date  of  distribution) 18,000 

Foreign  bonds  (as  of  date  of  disposition, 

i.e.,  maturity)  10,000 

Cash  5.000 


Gross  estate  188,000 

Deduct  : 

Debts         $15,000 

Administration  expenses  25,000 

Specific  Exemption     40,000 


80,000 
Net  estate  $108,000 

In  the  above  example  it  can  be  seen  that  the  valu- 
ation date  of  the  bonds  presents  a  situation  similar  to 
the  case  at  bar.  The  committee  quite  explicitly  demon- 
strated that  the  correct  alternate  valuation  date  was  the 
distribution  date,  and  made  no  technical  distinction  be- 
tween actual  distribution,  order  for  distribution,  or  seg- 
regation or  separation  of  assets.  Nor  did  the  committee 
direct  or  even  suggest  that  the  Treasury  should  make 
such  a  distinction. 

It  seems  clear  from  an  examination  of  the  statute 
and  its  legislative  history  that  the  drafters  of  the  stat- 
ute intended  that  the  latest  date  to  be  used  for  alternate 
valuation  should  be  either  one  year  from  the  date  of 
the  decedent's  death  or  whenever  the  property  was  re- 
moved from  the  administration  of  the  estate,  whichever 
occurred  the  earlier.  This  is  recognized  by  Treasury  Reg- 
ulation 20.2032-l(c)(l),  supra,  which  provides,  in  part, 
"The  phrase  'distributed,  sold,  exchanged,  or  otherwise 
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disposed  of  comprehends  all  possible  ways  by  which 
property  ceases  to  form  a  part  of  the  gross  estate." 

We  submit  that  in  the  case  at  bar  the  5,000  shares  of 
National  Lead  Co.  stock  did  not  cease  to  be  a  part  of 
the  decedent's  gross  estate  merely  upon  entry  of  the  "Or- 
der for  Advance  and  Partial  Distribution  of  Legacies". 
The  order  was  applied  for  by  the  executor  and  entered 
by  the  probate  court  pursuant  to  Ore.  Rev.  Stat.  117.350, 
which  provides: 

117.350.  Application  tor  distribution  of  share  of 
realty  or  personalty.  At  any  time  after  the  filing 
of  the  first  semiannual  account  and  the  expiration 
of  at  least  six  months  from  the  date  of  first  publica- 
tion of  notice  to  creditors,  and  when  all  uncontested 
claims  filed  with  the  executor  or  administrator  have 
been  paid  or  are  sufficiently  secured  by  a  mortgage, 
or  otherwise,  but  the  estate  is  not  in  a  condition  to 
be  finally  closed  and  distributed,  the  executor  or  ad- 
ministrator, any  heir,  devisee,  legatee  or  beneficiary 
of  any  trust  created  by  will  may  apply  to  the 
court,  by  petition,  for  an  order  authorizing  the  dis- 
tribution of  a  legacy,  devise  or  share  of  the  estate, 
or  of  any  portion  or  portions  thereof,  to  the  heir, 
legatee  or  devisee  entitled  thereto.  (Emphasis  sup- 
plied). 

This  provision  of  Oregon  probate  law  sets  forth  a  means 
whereby  an  estate  can  be  partially  distributed  before  a 
final  order  directing  distribution  is  entered.  It  does  not 
direct  or  require  distribution  but  simply  authorizes  a 
partial  distribution  to  be  made  by  the  executor.  Thus, 
it  is  not  self  executing  and  its  mere  entry  alone  does  not 
operate  to  divest  the  assets  listed  therein  from  the  gross 
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estate.'  It  is  quite  different  from  the  final  order  of  dis- 
tribution usually  entered  upon  the  executor's  final  ac- 
counting following  which  the  estate  is  closed. 

Since  the  drafters  of  the  alternate  valuation  provi- 
sion intended  that  any  depreciation  in  value  of  the  as- 
sets of  the  estate  that  occurred  while  they  were  being 
administered  in  probate  should,  at  the  election  of  the  ex- 
ecutor, be  reflected  in  the  valuation  of  the  decedent's 
gross  estate,  the  government's  position  set  forth  in 
Treasury  Regulation  20.2032-1  (c)(2)  is  unduly  restric- 
tive and  is  in  conflict  with  the  intent  of  Congress.  We  are 
unable  to  see  any  reason  why  estate  assets  should  be 
deprived  of  the  estate  tax  benefits  conferred  by  the  al- 
ternate valuation  provision  during  the  period  between 
entry  of  the  order  authorizing  distribution  and  the  ac- 
tual distribution  itself.  During  this  period  the  assets  cer- 
tainly remain  part  of  the  estate  subject  to  its  adminis- 
tration, and  the  claims  of  the  heirs,  legatees  or  devisees 
named  in  the  order  continue  to  be  subordinate  to  claims 
of  others  of  greater  rank,  such  as  creditors  of  the  estate. 

As  a  practical  matter,  it  is  possible  that  the  interval 
between  entry  of  the  order  and  distribution  could  be  sub- 
stantial in  length  during  which  time  the  economic  cir- 
cumstances that  prompted  the  enactment  of  the  alter- 
nate valuation  provision  in  the  first  place  could  very 
well  occur. 

It  is  interesting  to  note  that  the  government  would 


'  Altliough  the  order  itself  in  our  case  appears  to  be  broader 
than  the  partial  distribution  statute,  it  is  clear  the  order  was 
entered  pursuant  to  that  statute. 
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take  a  different  position  in  respect  to  excise  taxes  re- 
sulting from  the  distribution  of  the  National  Lead  Co. 
stock  v/hich  are  imposed  by  Section  4321  of  the  Internal 
Revenue  Code  of  1954.^  In  a  special  ruling  dated  De- 
cember 23,  1958,  found  in  CCH  Excise  Tax  Reporter 
transfer  binder  (1959-60)  at  paragraph  6388,  it  is  pro- 
vided that: 

The  date  the  stock  certificate  is  actually  distrib- 
uted and  delivered  to  the  legatee,  or  other  proper 
person,  is  the  time  of  transfer  and  the  actual  value 
as  of  that  date  is  the  basis  for  the  tax. 

I 

This  position  was  reaffirmed  by  the  Internal  Reve- 
nue Service  in  another  special  ruling  dated  July  30, 
1959,  which  can  be  found  in  the  source  cited  above  at 
paragraph  6389.  There  it  is  stated  that : 

Where  stock,  the  subject  of  a  gift,  is  delivered 
by  the  donor  to  the  donee  .  .  .  the  day  of  such 
physical  delivery  to  the  donee  is  the  day  for  deter- 
mining the  actual  value.  Likewise,  if  stock  is  deliv- 
ered by  an  executor  or  administrator  to  a  legatee, 
or  other  person  entitled  thereto,  the  day  the  stock 
is  so  delivered  by  the  executor  or  administrator  is 
the  day  for  computing  the  actual  value  for  the  pur- 
pose of  the  transfer  tax. 

In  our  view,  these  rulings  ascribe  to  the  word  "dis- 
tributed" its  commonly  understood  meaning.  For  this 
reason  we  are  puzzled  as  to  why  the  drafters  of  the  es- 
tate tax  regulations  found  it  necessary  to  adopt  the  rath- 
er lengthy  and  involved  regulation  in  question  dealing 


2  Recently  repealed  by  the  Excise  Tax  Reduction  Act  of  1965, 
P.  L.  89-44,  Sec.  401(a). 
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with  alternate  valuation.^ 

We  anticipate  that  the  government  may  assert  that 
the  word  "distributed"  is  so  general  that  the  adoption  of 
Treasury  Regulation  20.2032- 1(c)  (2),  purporting  to  de- 
fine the  term,  was  a  proper  exercise  of  its  interpretative 
function.  Evans  v.  Commissioner,  264  F.2d  502  (9th  Cir. 
1959),  rev'd  on  other  grounds,  364  U.S.  92  (1960).  Al- 
though we  discuss  this  at  greater  length  in  the  next  sec- 
tion of  our  brief,  we  would  like  to  point  out  here  that  the 
regulation  in  question  does  not  merely  attempt  to  inter- 
pret or  define  the  term  "distributed"  which,  if  the  Treas- 
ury had  thought  it  necessary,  could  easily  have  been 
done."*  It  attempts  to  prescribe  that  upon  the  occurrence 
of  one  of  three  possible  events,  only  one  of  which  can 
reasonably  be  construed  to  fall  within  the  normal  mean- 
ing of  the  word  "distributed",  distribution  shall  be  con- 
sidered to  have  taken  place.  This  is  certainly  more  than 
an  attempt  to  interpret  or  clarify;  it  is  an  unwarranted 
attempt  to  legislate. 

As  noted  above,  the  word  "distributed"  is  a  common 
one  and  creates  no  ambiguity.  There  is  no  reason  why 
it  should  not  be  given  its  normal,  ordinary  meaning. 
Grange  Insurance  Ass'n.  of  California  v.  Commissioner, 
317  F.2d  222  (9th  Cir.  1963).  In  fact,  "distributed"  is 
one  of  the  words  most  frequently  used  by  the  drafters 
of  the  Internal  Revenue  Code.^ 


3  The  popular  or  received  impact  of  words  furnishes  the  gen- 
eral rule  for  the  interpretation  of  pubHc  laws.  Woolford  Realty 
Co.  V.  Rose,  286  U.S.  319,  327  (1931). 

^  As  illustrated  by  the  excise  tax  rulings,  supra. 

5  It  was  similarly  used  in  the  revenue  statutes  preceding  the 
Internal  Revenue  Code  of  1954. 
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In  subchapters  C  and  K  of  Chapter  1  of  Subtitle  A 
of  the  Code  deaUng  with  corporate  distributions  and  ad- 
justments and  with  partnerships,  respectively,  the  term 
"distribution"  is  used  in  one  form  or  another  in  nearly 
every  section  pertaining  to  the  transfer  of  property  from 
a  corporation  to  its  shareholders  and  from  a  partnership 
to  its  partners.  Despite  the  repeated  and  important  us- 
age of  the  term,  the  drafters  of  the  Code  felt  it  unnec- 
essary to  define  it  even  though  they  apparently  were 
aware  that  certain  words  of  art  which  they  used  needed 
definition.  See,  Sections  317  and  7701  of  the  1954  Code. 
It  is  also  of  significance  to  note  that  apparently  the 
Treasury  did  not  deem  it  necessary  to  explicitly  define 
the  term  by  regulation  when  used  in  subchapters  C  and 
K.  We  submit  that  when  the  word  "distributed"  is  used 
in  these  subchapters  and  their  supporting  regulations,  it 
means  nothing  less  than  actual  distribution.  The  Supreme 
Court  so  held  in  the  early  case  of  Mason  v.  Routzahn, 
274  U.S.  175  (1927),  wherein  the  government  unsuc- 
cessfully asserted  that  the  date  a  dividend  was  declared 
should  be  deemed  the  distribution  date  rather  than  the 
date  of  actual  payment  under  a  no  longer  existing  statute 
wherein  it  was  material  to  determine  the  date  of  dis- 
tribution of  a  dividend  to  ascertain  the  tax  rate  appli- 
cable. 

Subchapter  J  of  Chapter  1  of  Subtitle  A  of  the  Code 
pertaining  to  the  income  taxation  of  estates  and  trusts 
also  contains  many  provisions  using  the  word  "distribu- 
tion" or  a  derivative  thereof.  As  in  the  case  of  sub- 
chapters C  and  K,  it  is  clear  that  everywhere  the  term 
is  used  the  physical  act  of  distribution  is  what  is  meant. 
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Perhaps  the  best  example  of  this  point  is  contained  in 
Section  661  of  the  1954  Code.  This  section  allows  a  de- 
duction in  computing  the  taxable  income  of  an  estate 
or  complex  trust  for  income  received  during  the  year 
which  is  required  to  be  distributed  currently  and  for  any 
other  amounts  properly  paid,  credited  or  required  to  be 
distributed  during  the  year.®  Questions  have  arisen  un- 
der this  provision  in  respect  to  an  item  which  is  not  re- 
quired to  be  distributed  currently  as  to  when  a  distribu- 
tion occurred  so  it  could  be  deemed  an  amount  which 
has  been  properly  paid  or  credited. 

In  Estate  of  Bond  v.  United  States,  326  F.2d  999 
(Ct.  CI.  1964),  the  executors  of  the  estate  filed  an  ad- 
ministration account  containing  a  schedule  of  proposed 
distribution  in  1951.  In  December  of  that  year,  the  pro- 
bate court  entered  an  order  finding  the  account  true  and 
directing  distribution  to  the  residuary  distributee  in  ac- 
cordance with  the  terms  of  the  will.  After  several  appeals 
which  were  eventually  settled  in  a  judgment,  the  estate 
was  finally  distributed  by  agreement  on  October  30,  1952. 
The  executor  claimed  a  deduction  in  computing  the  tax- 
able income  of  the  estate  for  1951  for  an  amount  paid  or 
credited  to  a  beneficiary  under  the  1939  Code  predeces- 
sor of  Section  66 1.''  His  theory  apparently  was  that  the 
order  entered  in  December,  1951,  effected  a  distribution 
even  though  actual  distribution  did  not  take  place  until 
1952.  The  Court  of  Claims  held  for  the  government  on 


s  The  corresponding  income  provision  in  respect  to  the  dis- 
tributee is  Section  662  of  the  Code. 

"^  Section  162(b)  and  (c)  of  the  Internal  Revenue  Code  of 
1939,  (26  U.S.C.  1952  ed.  Sec.  162),  as  amended  by  Section  111 
(b)  and  (c)  of  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798. 
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the  ground  that  no  amounts  were  paid,  credited  or  re- 
quired to  be  distributed  until  1952,  when  actual  distribu- 
tion occurred.  Although  the  decision  in  the  case  must  be 
read  in  light  of  its  facts,  it  is  important  to  note  that  the 
court's  opinion  is  bottomed  on  the  fact  that  no  actual 
distribution  had  taken  place  until  1952,  nor  had  there 
been  any  enforceable  order  giving  the  legatees,  heirs  or 
beneficiaries  a  legal  right  to  compel  distribution.  j 

Turning  to  the  case  at  bar,  it  is  interesting  to  specu- 
late on  what  would  have  been  the  income  tax  conse- 
quences had  National  Lead  Co.  paid  a  dividend  subse- 
quent to  the  entry  of  the  order  authorizing  partial  dis- 
tribution but  before  actual  distribution  v/as  made,  as- 
suming actual  distribution  occurred  in  the  next  taxable 
year.  It  seems  clear  that  the  estate  and  not  the  distrib- 
utee would  have  been  taxed  on  the  dividend  in  that 
event  since  the  dividend  income  was  not  required  to  be 
distributed  currently  nor  was  it  actually  paid  or  credited. 
Kuldall  v.  Commissioner,  69  F.2d  739  (5th  Cir.  1934); 
Woolley  V.  Malley,  30  F.2d  73  (1st  Cir.  1929);  Estate  of 
Donnelly,  31  B.T.A.  577  (1934).  Again,  actual  distribu- 
tion is  the  focal  point. 

We  fail  to  see  any  reason  why  the  term  "distributed" 
should  be  given  a  construction  by  regulation  which  is 
different  from  its  treatment  throughout  the  tax  law 
generally  and  which  is  contrary  to  its  commonly  under- 
stood meaning.  Although  the  Treasury  probably  thought 
it  was  promoting  certainty  by  promulgating  the  regula- 
tion in  question,  we  submit  that  uncertainty  can,  and 
often  does,  result  from  such  action. 
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For  example,  in  Estate  of  Critchfield,  32  T.C.  844 
(1959),  one  of  the  questions  before  the  Tax  Court  was 
whether  certain  stock  should  be  included  in  the  dece- 
dent's gross  estate  at  the  value  on  the  optional  valuation 
date  or  on  the  earlier  date  upon  which  the  surviving 
spouse  had  elected,  under  local  law,  to  purchase  the  stock 
from  the  estate.  The  optional  valuation  date  was  stipu- 
lated by  the  parties  and  found  by  the  Court  to  be  the 
date  the  stock  was  actually  distributed  or  transferred  to 
the  surviving  spouse  and  not  the  date  on  which  the  pro- 
bate court  entered  an  order  approving  the  surviving 
spouse's  election  to  purchase  and  directing  the  executor 
to  convey  the  stock  to  her.  Although  the  issue  before 
this  Court  was  not  involved  in  Critchfield,  the  case  dem- 
onstrates that  confusion  and  inconsistency  can  be  gener- 
ated by  an  arbitrary  regulation  that  appears  to  be  with- 
out any  real  purpose. 

In  another  context,  we  might  pause  to  consider  how 
the  phrase  "at  the  date  of  distribution"  is  to  be  inter- 
preted in  connection  with  the  recently  issued  Revenue 
Procedure  64-19,  1964-1  Cum.  Bull.  (Part  I)  682,  which 
is  of  great  importance  in  the  state  planning  field.  The 
ruling  states  the  position  of  the  Internal  Revenue  Serv- 
ice relative  to  allowance  of  the  marital  deduction^  in 
cases  where  there  is  some  uncertainty  as  to  the  ul- 
timate distribution  to  be  made  in  payment  of  a  pe- 
cuniary bequest  or  transfer  in  trust  where  the  gov- 
erning instrument  provides  that  the  executor  or  trustee 
may  satisfy  bequests  in  kind  with  assets  at  their  value 
as  finally  determined  for  federal  estate  tax  purposes.  In 


8  Section  2056  of  the  Internal  Revenue  Code  of  1954. 
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nearly  every  section  of  the  ruling  a  key  date  is  the  "date 
of  distribution"  which  is  not  defined.  Material  differ- 
ences can  result  depending  upon  whether  the  distribu- 
tion date  is  considered  to  be  when  actual  distribution 
occurs  or  when  the  order  authorizing  or  directing  dis- 
tribution is  entered.  Although  one  would  think  actual 
distribution  is  what  was  meant  by  the  Service,  the  ex- 
istence of  regulations  such  as  Treasury  Regulation 
20.2032-1  (c)(2)  creates  doubt  and  uncertainty. 

Ill 

A  Treasury  Regulation  Which  Arbitrarily  Attempts 
To  Enlarge  the  Scope  of  a  Statute  Is  Invalid 

Although  we  believe  that  our  position  is  firmly  sup- 
ported by  the  statute,  we  recognize  that  we  are  con- 
fronted by  a  long  standing  Treasury  Department  regu- 
lation to  the  contrary.®  Clearly,  this  fact  impresses  the 
lower  court  (R.  38-39). 

In  most  instances,  we  would  admit  that  regulations 
drafted  by  the  governmental  agency  charged  with  ad- 
ministration of  the  law  should  be  treated  with  great  re- 
spect. For  example,  had  the  regulation  in  question  read 
like  the  excise  tax  rulings,  discussed  above,  no  valid  ob- 
jection could  be  made.  If  this  had  been  the  case,  the 
regulation  would  simply  have  constituted  a  reasonable 
interpretation  of  a  key  word  used  in  the  statute.  As 
such,  it  would  have  served  a  proper  administrative  func- 
tion. We  submit,  however,  that  the  regulation,  as  writ- 
ten, attempts  to  do  far  more,  and  goes  beyond  the  Con- 


'  Treasury  Regulation  20.2032-l(c),  Appendix,  infra. 
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gressional   authority  granted   the   Treasury  Department 
for  the  adoption  of  regulations. 

The  Treasury's  regulation-making  authority  is  de- 
rived from  Section  7805(a)  of  the  Internal  Revenue 
Code  of  1954,  which  allows  it  to  prescribe  all  "needful 
rules  and  regulations"  for  the  enforcement  of  the  internal 
revenue  laws.  As  a  general  proposition,  regulations  adopt- 
ed under  this  authority  are  entitled  to  substantial 
weight. '°  A  number  of  rationales  have  developed  in  sup- 
port of  the  weight  normally  given  to  the  Treasury's  in- 
terpretative regulations. 

One  of  the  most  frequently  mentioned  principles  is 
that  of  legislative  reenactment — the  theory  being  that 
Congress  is  aware  of  the  Treasury's  interpretative  regu- 
lations and  is  tacitly  approving  of  them  when  it  re- 
enacts  a  statute  without  change.  Helvering  v.  R.  J.  Rey- 
nolds Tobacco  Co..  306  U.S.  110  (1939);  Cammarano  v. 
United  States.  358  U.S.  498  (1959).  The  lower  court 
in  the  instant  case  cited  this  principle  in  its  opinion 
(R.  39). 

Another  theory  often  used  is  that  of  contemporane- 
ous construction.  Under  this  doctrine,  regulations  issued 
contemporaneously  with  the  enactment  of  a  statute  are 
presumed  to  represent  the  general  understanding  of  the 
meaning  of  the  statute  and  of  legislative  intent.  Com- 
missioner V.  South  Texas  Lumber  Co.,  333  U.S.  496 
(1948);  Fawcus  Machine  Co.  v.  United  States.  282  U.S. 
375  (1931).  This  theory  was  also  mentioned  by  the 
lower  court  (R.  39). 


'°See,    Rogovin,    The   Four   R's:   Regulations,   Rulings,   Reli- 
ance and  Retroactivity,  43  Taxes  756,  760  (1965). 
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We  submit  that  these  principles,  based  upon  unsup- 
ported assumptions  of  fact,  are  no  substitute  for  careful 
scrutiny  of  a  regulation  in  light  of  the  language  employed 
in  the  statute  and  the  purpose  for  which  it  was  enacted. 
This  has  been  recognized  by  many  courts.  The  Supreme 
Court  in  the  early  case  of  Manhatten  General  Equip- 
ment Co.  V.  Commissioner,  297  U.S.  129  (1936),  stated 
(p.  134): 

The  power  of  an  administrative  officer  or  board 
to  administer  a  federal  statute  and  to  prescribe  rules 
and  regulations  to  that  end  is  not  the  power  to 
make  law,  for  no  such  power  can  be  delegated  by 
Congress,  but  the  power  to  adopt  regulations  to 
carry  into  effect  the  will  of  Congress  as  expressed 
by  the  statute.  A  regulation  which  does  not  do  this, 
but  operates  to  create  a  rule  out  of  harmony  with 
the  statute  is  a  mere  nullity. 

More  recently,  in  United  States  v.  Calamaro,  354  U.S. 
351  (1957),  the  Court  held  a  wagering  tax  regulation 
invalid,  stating  (p.  358-359)  : 

...  In  light  of  the  above  discussion,  we  cannot 
but  regard  this  Treasury  Regulation  as  no  more  than 
an  attempted  addition  to  the  statute  of  something 
which  is  not  there.  As  such  the  regulation  can  fur- 
nish no  sustenance  to  the  statute. 

Moreover,  in  Mitchell  v.  Commissioner,  300  F.2d 
533  (4th  Cir.  1962),  a  Treasury  regulation  was  stricken 
despite  an  argument  put  forth  by  the  government  which 
included  both  the  reenactment  and  the  contemporane- 
ous construction  theories." 


' '  The  Mitchell  decision  was  approved  and  followed  by  the 
Court  of  Appeals  for  the  Tenth  Circuit  in  United  States  v. 
Rothenberg,  350  F.2d  319  (1965). 
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Our  point  in  respect  to  the  validity  of  the  Treasury's 
interpretative  regulations  is  best  summed  up  by  the  fol- 
lowing language  from  the  opinion  in  Busey  v.  Deshler 
Hotel  Co.,  130  F.2d  187  (6th  Cir.  1942)  at  p.  190: 

To  become  binding,  interpretative  regulations 
must  be  reasonable  and  in  furtherance  of  the  inten- 
tion of  Congress,  as  evidenced  by  its  Acts.  An  arbi- 
trary regulation  of  the  Commissioner  of  Internal 
Revenue  is  not  enforceable.  Where  the  language  of 
a  taxing  statute  is  plain  and  unambiguous,  there  is 
no  occasion  for  resort  to  interpretative  promulga- 
tions of  the  Treasury  Department.  Neither  the  ad- 
ministrative officers  nor  the  courts  may  supply 
omissions  or  enlarge  the  scope  of  the  state.  See 
Iselin  V.  United  States,  270  U.S.  245,  250,  251,  46 
S.  Ct.  248,  70  L.  Ed.  566. 

This  Court  in  Fisher  Flouring  Mills  Co.  v.  United 
States,  270  F.2d  27  (9th  Cir.  1959)  put  it  as  follows 
(p.  30): 

...  It  seems  clear  that  the  Supreme  Court  has 
not  abandoned  the  axiom  that  the  legislative  will 
must  be  ascertained  from  the  text  of  the  statute  if 
the  words  are  clear  and  plain  and  the  whole  enact- 
ment internally  cohesive.  ...  In  virtue  of  legislative 
selectivity  of  objects  of  taxation,  an  act  levying  im- 
posts should  not  be  construed  if  unambiguous  even 
by  the  use  of  adventitious  aids  ordinarily  available. 

As  we  have  pointed  out,  Treasury  Regulation 
20.2032-1  (c)(2)  is  not  only  out  of  harmony  with  Sec- 
tion 2032,  it  is  out  of  harmony  with  the  entire  Code  as 
well  as  other  administrative  rulings.  Moreover,  there 
appears  to  be  no  reasonable  need  for  adopting  the  regu- 
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lation  which  patently  enlarges  the  scope  of  the  statute. 
Thus,  we  urge  that  the  regulation  is  plainly  invalid  and 
should  not  be  given  the  weight  by  this  Court  normally 
accorded  to  consistent,  meaningful  regulations  which 
have  been  adopted  to  interpret  or  clarify  a  statutory  pro- 
vision which  needs  it. 

We  might  further  add  that  striking  down  a  portion  of 
the  regulations  promulgated  under  Section  2032  is  not 
without  precedent.  Shortly  after  the  adoption  by  Con- 
gress of  the  alternate  valuation  provision,  the  Treasury 
issued  Article  11  of  Regulation  80  (1937  ed.),  the  prede- 
cessor to  Treasury  Regulation  20.2032-1,  part  of  which 
required  inclusion  in  the  gross  estate  of  income  earned 
during  the  year  following  the  date  of  death  when  the 
alternate  valuation  date  was  elected.  In  Maass  v.  Hig- 
gins,  312  U.S.  443  (1941),  this  aspect  of  the  regulation 
was  held  to  be  invalid,  the  Court  stating  (p.  447) : 

.  .  .  the  petitioners  insist  that  the  Government's 
position  is  unreal  and  artificial;  that  it  does  not 
comport  either  with  economic  theory  or  business 
practice;  and  that  the  regulation  is  an  unwarranted 
extension  of  the  plain  meaning  of  the  statute  and 
cannot,  therefore,  be  sustained.  We  hold  that  the  pe- 
titioners are  right. 

We  submit  that  the  argument  of  the  petitioners  in 
Maass  is  equally  applicable  in  the  case  at  bar  in  respect 
to  Treasury  Regulation  20.2032-1  (c)(2). 
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CONCLUSION 

For  the  reasons  set  forth  above,  the  decision  of  the 
District  Court  should  be  reversed. 

Respectfully  submitted, 

Walden  Stout, 
Donald  J.  Georgeson, 
JOYLE  C.  Dahl, 
Duffy,  Stout  &  Georgeson 
1404  Standard  Plaza, 
Portland,  Oregon, 

Thomas  G.  Greene, 
1219  S.  W.  Main, 
Portland,  Oregon, 
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APPENDIX 
STATUTES  AND  REGULATIONS  INVOLVED 

!   Internal  Revenue  Code  of  1954: 

I 

SEC.  2032.    ALTERNATE  VALUATION. 

(a)  General. — The  value  of  the  gross  estate  may  be 
determined  if  the  executor  so  elects,  by  valuing  all  of 
the  property  included  in  the  gross  estate  as  follows: 

(1)  In  the  case  of  property  distributed,  sold,  ex- 
changed, or  otherwise  disposed  of,  within  1  year 
after  the   decedent's  death  such   property  shall   be 

(valued  as  of  the  date  of  distribution,  sale,  exchange, 
or  other  disposition. 

(26  U.S.C.  1958  ed.,  Sec.  2032) 

Treasury  Regulations  on  Estate  Tax  (1954  Code): 

I  Sec.  20.2032-1  Alternate  valuation. 
(a)  In  general.  In  general,  section  2032  provides  for 
the  valuation  of  a  decedent's  gross  estate  at  a  date  other 
than  the  date  of  the  decedent's  death.  More  specifically, 
if  an  executor  elects  the  alternate  valuation  method  un- 
der section  2032,  the  property  included  in  the  decedent's 
gross  estate  on  the  date  of  his  death  is  valued  as  of 
whichever  of  the  following  dates  is  applicable: 

(i)  Any  property  distributed,  sold,  exchanged 
or  otherwise  disposed  of  within  one  year  after  the 
decedent's  death  is  valued  as  of  the  date  on  which 
it  is  first  distributed,  sold,  exchanged,  or  otherwise 
disposed  of : 
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(c)  Meaning  ot  "distributed,  sold,  exchanged,  or 
otherwise  disposed  of."  (1)  The  phrase  "distributed,  sold, 
exchanged,  or  otherwise  disposed  of"  comprehends  all 
possible  ways  by  which  property  ceases  to  form  a  part 
of  the  gross  estate.  For  example,  money  on  hand  at  the 
date  of  the  decedent's  death  which  is  thereafter  invested, 
falls  within  the  term  "otherwise  disposed  of."  The  term 
also  includes  the  surrender  of  a  stock  certificate  for  cor- 
porate assets  in  complete  or  partial  liquidation  of  a  cor- 
poration pursuant  to  section  331.  .  .  . 

(2)  Property  may  be  "distributed"  either  by 
the  executor,  or  by  a  trustee  of  property  included  in  the 
gross  estate  under  sections  2035  through  2038,  or  sec- 
tion 2041.  Property  is  considered  as  "distributed"  upon 
the  first  to  occur  of  the  following: 

(i)  The  entry  of  an  order  or  decree  of  dis- 
tribution, if  the  order  or  decree  subsequently 
becomes  final; 

(ii)  The  segregation  or  separation  of  the 
property  from  the  estate  or  trust  so  that  it  be- 
comes unqualifiedly  subject  to  the  demand  or 
disposition  of  the  distributee :  or 

(iii)  The  actual  paying  over  or  delivery  of 
the  property  to  the  distributee. 

(26  C.F.R.  Sec.  20.2032-1) 
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OPINION  BELOW 
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The  opinion  of  the  District  Court  (R.  36-40)  is 
reported  at  244  F.  Supp.  347. 

*  JURISDICTION 

This  appeal  involves  federal  estate  taxes.  The  date 
of  death  was  March  25,  1960.  The  taxes  in  dispute 
were  paid  as  follows;  $268.26 L39  on  June  26,  1961, 
and  $8,810.80  on  October  10,  1963.  (R.  2-3).  Claim 


for  refund  in  the  amount  of  $9,012.93  was  filed  oni 
January  15,  1964,  and  was  rejected  on  June  16,  1964,  !■' 
(R.  4.)-  Within  the  time  provided  by  Section  6532  of  ' 
the  Internal  Revenue  Code  of  1954,  on  July  2,  1964,  i! 
the  taxpayer  brought  this  action  in  the  District  Court  t 
for  recovery  of  the  taxes  paid.  (R.  54.)  Jurisdiction 
was  conferred  on  the  District  Court  by  28  U.S.C.,  Sec-  - 
tion  1346.  The  judgment  of  the  District  Court  was  en-  \ 
tered  on  July  26,  1965.  (R.  46.)  Within  sixty  days  i 
thereafter,  on  September  23,  1965,  a  notice  of  appeal  I 
was  filed.  (R.  47.)  Jurisdiction  is  conferred  on  this  : 
Court  by  28  U.S.,  Section  1291. 

QUESTIONS  PRESENTED 

Whether  the  District  Court  correctly  held  that  the 
proper  date  for  determining  the  value  of  certain  stock 
for  inclusion  in  decedents'  gross  estate  was  the  date 
of  the  court  order  directing  distribution  of  the  stock. 

STATUTE  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code  of  1954: 

SEC.  2032.  ALTERNATE  VALUATION. 

(a)  General. — The  value  of  the  gross  estate  may 
be  determined,  if  the  executor  so  elects,  by  valuing 
all  the  property  included  in  the  gross  estate  as  fol- 
lows: 


( 1 )  In  the  case  of  property  distributed,  sold, 
exchanged,  or  otherwise  disposed  of,  within  ) 
year  after  the  decedent's  death  such  property 
shall  be  valued  as  of  the  date  of  distribution,  sale, 
exchange,  or  other  disposition. 


(26  U.S.C.  1958  ed.,  Sec.  2032.) 
Treasury  Regulations  on  Estate  Tax  (1954  Code): 


§  20.2032-1  Alternate  valuation. 

(a)  In  general.  In  general,  section  2032  provides 
for  the  valuation  of  a  decedent's  gross  estate  at  a 
date  other  than  the  date  of  the  decedent's  death. 
More  specifically,  if  an  executor  elects  the  alternate 
valuation  method  under  section  2032.  the  property 
included  in  the  decedent's  gross  estate  on  the  date 
of  his  death  is  valued  as  of  whichever  of  the  fol- 
lowing dates  is  applicable: 

( 1 )  Any  property  distributed,  sold,  exchanged, 
or  otherwise  disposed  of  within  one  year  after  the 
decedent's  death  is  valued  as  of  the  date  on  which  it 
is  first  distributed,  sold,  exchanged,  or  otherwise 
disposed  of; 


(c)  Meaning  of  "distributed,  sold,  exchanged,  or 
otherwise  disposed  of".  (  1 )  The  phrase  "distributed 
sold,  exchanged,  or  otherwise  disposed  of"  compre- 
hends all  possible  ways  by  which  property  ceases 
to  form  a  part  of  the  gross  estate.  For  example, 
money  on  hand  at  the  date  of  the  decedent's  death 
which  is  thereafter  used  in  the  payment  of  funeral 
expenses,  or  which  is  thereafter  invested,  falls  with- 
in the  term  "otherwise  disposed  of."  The  term  also 
includes  the  surrender  of  a  stock  certificate  for  cor- 
porate assets  in  complete  or  partial  liquidation  of  a 


corporation  pursuant  to  section  331.  The  term  does 
not,  however,  extend  to  transactions  which  are  mere 
changes  in  form.  Thus,  it  does  not  include  a  transfer 
of  assets  to  a  corporation  in  exchange  for  its  stock  t 
in  a  transaction  with  respect  to  which  no  gain  or; 
loss  would  be  recognizable  for  income  tax  purposes 
under  section  351.  Nor  does  it  include  an  exchange 
of  stock  or  securities  in  a  corporation  for  stock  on 
securities  in  the  same  corporation  or  another  cor- 
poration in  a  transaction,  such  as  a  merger,  recap- 
italization, reorganization  or  other  transaction  de- 
scribed in  section  368  (a)  or  355,  with  respect  to: 
which  no  gain  or  loss  is  recognizable  for  income  tax  < 
purposes  under  section  354  or  355. 

(2)  Property  may  be  "distributed"  either  byi 
the  executor,  or  by  a  trustee  of  property  included 
in  the  gross  estate  under  sections  2035  through 
2038,  or  section  2041.  Property  is  considered  as 
"distributed"  upon  the  first  to  occur  of  the  follow- 
ing: 

(i)  The  entry  of  an  order  or  decree  of  distribu- 1 
tion,  if  the  order  or  decree  subsequently  becomes  I 
final; 

(ii)  The  segregation  or  separation  of  the  property 
from  the  estate  or  trust  so  that  it  becomes  unquali- 
fiedly subject  to  the  demand  or  disposition  of  the 
distributee;  or 

(iii)  The  actual  paying  over  or  delivery  of  the 
property  to  the  distributee. 

*      *      *      * 

(26  C.F.R.,  Sec.  20.2032-1.) 
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STATEMENT 

The  material  facts,  which  were  stipulated  by  the 
parties  and  are  set  forth  in  the  pretrial  order  entered 
by  the  District  Court  (R.  1-6.)  are  as  follows: 

Joel  C.  Hertsche  died  testate  in  Oregon  on  March 
25,  1960.  At  the  time  of  his  death  decedent  was  the 
owner  of  7,400  shares  of  National  Lead  Company 
common  stock.   (R.  2.) 

On  October  14,  1960,  the  Oregon  probate  court 
entered  an  order  authorizing  and  directing  the  execu- 
tor to  distribute,  among  other  bequests,  5,000  shares 
of  National  Lead  Company  stock  to  the  persons  en- 
titled to  receive  them.  (R.  2-3,  29.)  On  October  25, 
1960,  the  executor  distributed  the  5,000  shares  of 
National  Lead  stock  to  the  residuary  legatees  by 
transfer  and  physical  delivery.  (R.  3.) 

The  stock  was  valued  for  estate  tax  purposes  in 
the  estate  tax  return  at  $79.6875  per  share,  which 
was  the  mean  of  the  high  and  low  selling  prices  on 
October  25,  1960.  However,  upon  audit  a  deficiency 
in  the  amount  of  $25,312.50  was  determined  by  the 
Commissioner,  based  on  a  valuation  of  the  National 
Lead  Company  stock  as  of  October  14,  1960,  the  date 
of  the  order  of  distribution.  (R-3.) 


The  District  Court  found  that  the  correct  date  for^i 
valuation  of  the  stock  was  October  14,  1960,  the  datei 
of  the  court  order  of  distribution,  as  contended  by  the  < 
Government.   (R.  36-40.)  i 

SUAAAAARY  OF  ARGUMENT 

Section  2032  of  the  Internal  Revenue  Code  of  I 
1954  provides  in  part  that  an  executor  may  elect  to  1 
value  the  assets  of  a  decedent's  estate  for  estate  tax  ^ 
purposes  as  of  "the  date  of  distribution,  sale,  exchange, 
or  other  disposition"  if  such  event  occurs  prior  to  the  • 
first  anniversary  of  the  decedent's  death.  The  Treasury 
Regulations  interpret  distribution  as  meaning  a  court  ' 
order  or  decree  of  distribution  if  such  order  precedes  i 
the  actual  delivery  of  the  property  to  the  beneficiary,  j 


In  this  case  there  was  a  court  order  authorizing  and 
directing  partial  distribution  of  an  estate,  including 
5,000  shares  of  a  certain  common  stock.  However,  the 
executor  did  not  actually  deliver  the  stock  to  the  bene- 
ficiaries until  eleven  days  after  the  court  order.  The 
executor,  contending  that  the  above-mentioned  regu- 
lation is  invalid,  valued  the  stock  as  of  the  date  of 
the  actual  delivery,  but  the  District  Court  correctly 
upheld  the  validity  of  the  regulation  and  found  that 
the  value  should  be  as  of  the  date  of  the  order  of  dis- 
tribution. 


The  meaning  of  the  word  "distribution"  as  used  in 
Section  2032  must  be  determined  by  an  analysis  of  its 
use  in  regard  to  decedents'  estates  and  the  purpose  of 
Section  2032,  rather  than  as  an  isolated  word  or  its 
connotation  in  income  tax  situations.  It  is  the  general 
rule  that  an  executor  does  not  actually  turn  over  estate 
property  to  beneficiaries  without  a  court  order  or 
decree  of  distribution.  Furthermore,  it  is  this  court 
order  which,  in  most  instances,  vests  title  in,  or  estab- 
lishes the  rights  of,  the  beneficiaries  entitled  to  receive 
the  property.  Therefore,  distribution  as  used  in  Sec- 
tion 2032  could  mean  the  order  of  distribution  or  the 
actual  delivery.  In  order  to  clarify  this  and  create 
uniformity  in  the  application  of  the  provision,  the 
regulation  was  enacted. 

It  is  well  settled  that  a  long  standing  regulation 
may  not  be  declared  invalid  except  for  weighty  rea- 
sons, since  it  has  the  force  and  effect  of  law.  This  is 
particularly  true  when  there  has  been  continuous  re- 
enactment  of  the  Code  section  and  also  when  the  reg- 
ulation is  a  contemporaneous  construction  of  the 
Code. 

Furthermore,  the  regulation  in  question  is  a  rea- 
sonable interpretation  of  the  word  distribution  as  used 
in  Section  2032  and  is  in  complete  harmony  with  that 
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provision  of  the  Code.  The  regulation  is  concerned  n 
with  fixing  a  definite  date  for  purposes  of  valuationii 
which  may  be  uniformly  applied.  In  such  a  situation  i' 
it  is  not  necessary  for  the  valuation  date  to  coincided 
with  the  date  the  beneficiary  reduces  the  property  to;} 
possession.  The  regulation  does  not  always  benefit  i 
either  the  Government  or  the  taxpayer,  and  is  meant  i 
merely  to  avoid  the  uncertainty  and  confusion  which 
would  result  from  the  various  interpretations  of  the^^ 
word  distribution. 

ARGUMENT 

THE  DISTRICT  COURT  CORRECTLY  HELD  THAT  THE  I 
PROPER  DATE  FOR  DETERMINING  THE  VALUE  OF  CER-| 
TAIN  STOCK  FOR  INCLUSION  IN  DECEDENT'S  GROSS  I 
ESTATE  WAS  THE  DATE  OF  THE  COURT  ORDER  DIRECT-  < 
ING  DISTRIBUTION  OF  THE  STOCK. 

Prior  to  1935  the  property  of  a  decedent  was  valued  I 

as  of  the  date  of  death  for  the  purpose  of  computing 

the  estate  tax.  But  in  1935  the  law  was  changed  to 

allow  alternative  valuations  to  be  made  one  year  from  i 

the  date  of  death  or,  as  Section   2032,  supra,  now  ' 
states : 

In  the  case  of  property  distributed,  sold,  ex- 
changed, or  otherwise  disposed  of,  within  1  year 
after  the  decedent's  death  such  property  shall  be 
valued  as  of  the  date  of  distribution,  sale,  exchange, 
or  other  disposition. 


I 


Shortly  after  this  new  provision  was  enacted  in  1935, 
Treasury  Regulations  interpreting  this  section  were 
issued.  Treasury  Regulations  80,  Art.  13  12  (T.D. 
4699.  XV-2  Cum.  Bull.  293  (1936)).  That  regula- 
tion was  the  predecessor  of  Treasury  Regulations  on 
Estate  Tax,  Section  20.2032-1  (c)  (2),  supra,  which 
provides  that  — 

Property  is  considered  as  "distributed"  upon  the 
first  to  occur  of  the  following: 

(i)  The  entry  of  an  order  or  decree  of  distri- 
bution, if  the  order  or  decree  subsequently  be- 
comes final; 

( ii )  The  segregation  or  separation  of  the  prop- 
erty from  the  estate  or  trust  so  that  it  becomes 
unqualifiedly  subject  to  the  demand  or  disposi- 
tion of  the  distributee;  or 

(iii)  The  actual  paying  over  or  delivery  of 
the  property  to  the  distributee. 

In  this  case  Joel  Hertsche  died  on  March  25,  1960, 
and,  at  that  time  he  owned  7,400  shares  of  National 
Lead  Company  stock.  On  October  14.  I960,  or  with- 
in one  year  of  the  date  of  death,  the  Oregon  probate 
court  "authorized  and  directed"  (R.  29)  a  partial  dis- 
tribution of  the  estate  which  included  5,000  shares  of 
National  Lead  stock.  On  October  25,  1960,  the  execu- 
tor actually  delivered  the  5,000  shares  of  stock  to  the 
heirs  entitled  to  it.  The  executor  valued  the  stock  as 
of  October  25,  the  date  of  the  actual  delivery,  but  the 
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Commissioner  in  accordance  with  the  above  regula- 
tion, determined  that  the  stock  should  be  valued  as 
of  October  14,  the  date  of  the  order  of  distribution. 
The  District  Court  correctly  found  that  the  regula- 
tion in  question  v/as  valid  and  that  it  was  therefore 
proper  to  value  the  stock  as  of  the  date  of  the  order 
of  distribution.  J 

Taxpayer  argues  on  this  appeal  that  distribution 
as  used  in  Section  2032  of  the  Internal  Revenue  Code 
means  only  "actual  delivery"  and  therefore  the  regula- 
tion which  states  that  distribution  can  occur  at  any 
other  time  is  invalid.  But,  there  is  no  merit  to  this  con- 
tention. The  meaning  of  the  word  distribution  as  used 
in  Section  2032  is  not  clear,  and  the  interpretative 
regulation,  on  which  the  Commissioner  relied,  which 
has  been  in  effect  for  almost  thirty  years,  is  valid. 
Therefore  the  proper  date  for  the  valuation  of  the  stock 
was  October  14,  1960. 

In  Towne  v.  EisneT,  245  U.S.  418  (1918),  Mr.  Jus- 
tice Holmes  said  (p.  425)  : 

A  word  is  not  a  crystal,  transparent  and  un- 
changed, it  is  the  skin  of  a  living  thought  and 
may  vary  greatly  in  color  and  content  according 
to  the  circumstances  and  the  time  in  which 
it  is  used. 
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With  this  in  mind,  we  examine  the  word  distribution 
as  used  in  Section  2032  in  order  to  determine  its 
meaning.  Section  2032  deals  with  the  valuation  of 
property  for  the  purpose  of  computing  the  gross  tax- 
able estate.  The  dates  relate  either  to  the  date  of  death 
of  the  decedent,  or  to  the  time  prior  to  one  year  after 
death  at  which  the  property  is  separated  from  the  es- 
tate. All  of  the  acts  enumerated  in  Section  2032(a) 
( 1 )  apparently  deal  with  the  time  at  which  the  prop- 
erty is  taken  out  of  the  general  estate,  such  as  by  dis- 
tribution, sale,  exchange  or  other  disposition.  There- 
fore, distribution  must  be  taken  in  this  context  and 
not,  as  taxpayer  urges,  in  the  context  of  various  in- 
come tax  sections  of  the  Code. 

There  is  no  question  that  in  almost  all  instances, 
actual  physical  delivery  of  estate  assets  is  preceded  by 
a  court  order  or  decree  of  distribution.  In  fact,  Oregon 
follows  the  general  rule  that  an  executor  or  adminis- 
trator who  turns  over  estate  property  to  anyone  with- 
out a  court  order  does  so  at  his  own  risk,  even  if  the 
persons  are  entitled  to  the  property.  See,  In  re  Freitag's 
Estate,  165  Ore.  427,  434.  107  P.  2d  978.  980 
(1940);  Weider  v.  Osborn,  20  Ore.  307,  313,  25  Pac. 
715  (1891);  In  re  Greer's  Will,  208  N.Y.S.  2d  243 
(1960);  Barrett  v.  Macdonald,  264  Minn.  560.  121 
N.W.  2d  165  (1963);  Quevedo  v.  Union  Pac.  R.  Co., 
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115  F.  Supp.  25,  28  (N.D.  111.,  1953);  Adamo  Estate, 
82  Pa.  D.  85  C.  222  ( 1952 ).  Therefore,  it  is  clear  that 
a  court  order  will,  in  all  but  the  unusual  case,  precede 
any  physical  distribution  of  property.  Furthermore,  it 
is  also  generally  held  that  the  order  of  distribution 
establishes  the  rights  of  the  persons  who  are  to  receive 
the  property,  or  vests  title  in  them,  and  therefore  sep- 
arates the  property  from  the  estate.  See,  Lang  v.  Lang, 
17  Utah  2d  10,  403  P.  2d  655  ( 1965);  Smith  v.  Mc- 
Laren, 58  V^^ash.  2d  907,  365  P.  2d  331  (1961); 
Estate  of  Doescher,  31  Cal.  Rptr.  346,  217  Cal.  App. 
2d  104  (1963);  Oberlander  v.  Eddington,  391  P.  2d 
889  (Okla.,  1964).  In  Oregon,  as  in  many  other  juris- 
dictions, it  is  clear  that  the  interest  of  a  creditor,  heir 
or  devisee  of  an  estate  is  subject  to  garnishment  in  the 
hands  of  the  executor  after  an  order  for  distribution.' 
Thorsen  v.  Hopper,  50  Ore.  497,  93  Pac.  361  (  1908); 
Harrington  v.  La  Rocque,  13  Ore.  344,  10  Pac.  498 
(1886).  See  also  Annotation,  59  A.L.R.  777. 


I 


As  a  result,  it  can  be  seen  that  the  word  "distribu- 
tion" as  used  in  the  context  of  Section  2032,  could 
have  various  meanings.  In  most  instances  it  would 
mean  the  order  or  decree  of  distribution,  since  that  is 


'Although  this  is  now  taken  care  of  by  statute,  Oregon  Re- 
vised Statutes  (Chapters  Replaced  1963-1964),  Section  29.175, 
the  cases  indicate  that  this  was  the  law  prior  to  the  statutory  pro- 
vision. 
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the  time  at  which  the  person  entitled  to  the  property 
receives  his  rights  to  the  property  or  gets  his  title,  or 
in  effect,  the  property  is  separated  from  the  estate, 
so  that  the  actual  physical  transfer  of  the  property  has 
no  significance.  In  these  cases  to  have  the  value  of  the 
property  for  estate  tax  purposes  depend  on  when  the 
actual  delivery  of  the  property  took  place  would  be 
completely  inconsistent  with  the  language  and  purpose 
of  Section  2032.  The  need  for  an  interpretative  regu- 
lation which  clarifies  the  meaning  of  distribution  as 
used  in  Section  2032  and  provides  for  uniform  ap- 
plication in  this  situation  is  manifest." 

Once  it  is  determined  that  the  word  distributed  is, 
in  the  context  of  Section  2032,  ambiguous  enough  to 
allow  interpretation,  the  only  remaining  question  is 
the  validity  of  Treasury  Regulations  on  Estate  Tax, 
Section  20.2032-1  (c)  (2)  (i),  which  states  that  dis- 
tribution may  take  place  upon  "The  entry  of  an  order 
or  decree  of  distribution,  if  the  order  or  decree  subse- 
quently becomes  final."  If  this  regulation  is  valid  then 
the  District  Court  was  correct  in  holding  that  the  stock 


-It  might  also  be  noted  that  even  in  the  income  tax  sections 
of  the  Code  distribution  does  not  always  mean  actual  delivery. 
For  instance,  a  dividend  may  be  "distributed"  from  a  corporation 
to  a  shareholder  even  though  there  was  no  actual  transfer  of 
funds  from  the  corporation.  See,  Clark  v.  Commissioner,  266  F. 
2d  698  (C.A.  9th,  1959). 
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must  be  valued  as  of  October  14,  1960,  the  date  of  the 
order  of  distribution. 

It  is  well  settled  that  the  Commissioner  has  the  au- 
thority to  issue  Regulations  interpreting  the  Internal 
Revenue  Code,  and  that  these  Regulations  will  not  be 
overruled  by  the  courts  except  for  weighty  reasons. 
See  e.g.,  Commissioner  v.  South  Texas  Co.,  333  U.S. 
496  (1948).  There  are  several  theories  upon  which 
the  validity  and  effect  of  a  regulation  is  based.  One  is 
the  theory  of  legislative  re-enactment,  most  recently 
restated  by  the  Supreme  Court  in  Commissioner  v. 
Noel  Estate,  380  U.S.  678  (1965),  which  said  (p. 
682  )  :  "We  have  held  in  many  cases  that  such  a  long- 
standing administrative  interpretation,  applying  to  a 
substantially  reenacted  statute,  is  deemed  to  have  re- 
ceived congressional  approval  and  has  the  effect  of 
law."  See  also  Helvering  v.  Reynolds  Co.,  306  U.S. 
110  (1939);  Cammarano  v.  United  States,  358  U.S. 
498  (1959);  Helvering  v.  Winmill,  305  U.S.  79 
(1938).  This  rationale,  i.e.,  that  Congress  is  aware  of 
the  Treasury  Regulations  and  gives  its  approval  by 
reenacting  the  statute  without  changes,  could  be  ap- 
plied here  since  the  regulation  in  question  was  origin- 
ally issued  in   1936'\  and  the  Code  section  has  been 


^Treasury  Regulations  80,  Article  13   1/2. 
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reenacted  several  times  without  substantial  change, 
despite  the  major  revisions  of  other  sections  of  the 
Code.  Another  theory  which  could  be  applied  is  that 
of  contemporaneous  construction,  since  the  original 
regulation  was  issued  shortly  after  the  Code  section 
was  added.  Here  the  reasoning  is  that  Regulations  is- 
sued contemporaneously  with  the  enactment  of  a  sta- 
tute will  be  presumed  to  represent  the  general  under- 
standing of  the  meaning  of  the  statutes  and  of  legis- 
lative intent.  Commissioner  v.  South  Texas  Co.,  333 
U.S.  496  (1947);  Fawcus  Machine  Co.  v.  United 
States,  282  U.S.  375  (1931). 

Furthermore,  it  can  be  demonstrated  that  the  def- 
inition of  distribution  in  the  Regulations  is  in  com- 
plete harmony  with  the  statute  rather  than  an  "unwar- 
ranted extension  of  the  statute"  as  contended  by  tax- 
payer. (Br.  7.)  An  examination  of  the  history  of  Sec- 
tion 2032  reveals  that  Congress  wanted  to  amend  the 
old  rule  that  property  must  always  be  valued  at  the 
date  of  the  decedent's  death  for  estate  tax  purposes.^ 
While  the  purpose  of  this  was  to  lessen  the  burden 
of  the  estate  tax  during  a  period  when  the  value  of 
property  was  declining,  there  is  no  indication  that  Con- 


<See.  H.  Rep.  No.  1681,  74th  Cong.,  1st  Sess.  (1939-1  Cum. 
Bull  (Part  2)  642);  H.  Conference  Rep.  No.  1885,  74th  Cons., 
1st  Sess.  (1939-1  Cum.  Bull.  (Part  2)  660);  S.  Rep.  No.  1240, 
74th  Cong.,  1st  Sess  .(1939-1   Cum.  Bull.  (Part  2)  651). 


16 

gress  tiiought  it  was  eliminating  all  inequities  in  every 
situation  where  there  was  a  decline  in  the  value  of  the 
assets  of  the  estate.  For  instance,  the  latest  possible 
date  for  the  alternate  valuation  is  one  year  from  the 
date  of  death,  but  it  is  entirely  possible  that  some  es- 
tates which  cannot  be  distributed  within  one  year  will 
continue  to  decline  in  value  after  the  one  year.  In 
such  a  situation  the  beneficiaries  would  get  no  further 
relief,  and  would  therefore  receive  no  tax  benefit  from 
the  shrinkage  in  the  estate  after  the  first  year.  Fur- 
thermore, two  of  the  alternative  dates,  the  date  of 
death  and  one  year  after  the  date  of  death,  are  fixed 
with  definite  certainty,  and  if  distribution  were  not 
defined  there  would  be  doubt  and  uncertainty  as  to 
exactly  what  date  is  meant  by  that  word.  Also,  if  dis- 
tribution means  only  physical  delivery,  as  taxpayer 
contends,  then  an  executor  would  have  great  difficul- 
ty in  controlling  the  estate.  For  instance,  suppose  a 
beneficiary  refuses  to  accept  delivery  of  property  after 
the  order  of  distribution,  or  for  some  other  reason 
actual  delivery  of  the  property  is  not  made.  In  such 
a  situation  the  estate  tax  could  not  be  determined,  and, 
furthermore,  by  holding  off  on  accepting  his  legacy 
one  beneficiary  could  increase  the  estate  tax  and 
cause  the  others  to  bear  the  burden.  It  does  not  appear 
that  a  regulation  which  eliminates  all  these  undesir- 
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able  possibilities  and  fixes  definite  dates  for  the  valua- 
tion of  the  property  when  it  is  taken  out  of  the  estate 
within  one  year  of  the  decedent's  death  is  out  of  har- 
mony with  the  statute/' 

It  might  be  noted  that  the  regulation  in  question 
is  not  one  which  will  always  benefit  the  Government, 
since  the  property  may  go  up  in  value  between  the 
order  of  distribution  and  the  actual  delivery".  In  fact, 
if  that  had  been  the  situation  in  the  instant  case  we 
wonder  if  taxpayer  would  be  here  contending  that  the 
regulation  is  clearly  invalid.  Obviously  the  purpose  of 
the  regulation  is  to  fix  with  a  degree  of  certainty  the 
date  of  valuation,  and  to  do  so  in  the  context  of  the 
purpose  of  Section  2032.  The  dates  on  which  distri- 


•^Taxpayer  cites  (Br.  10-1 1 )  the  example  given  in  H.  Confer- 
ence Rep.  No.  1885.  74th  Cong..  1st  Sess.  (1939-1  Cum.  Bull. 
(Part  2)  660)  as  indicating  that  Congress  intended  "distribution" 
to  mean  actual  delivery.  But,  in  the  example  used  in  the  com- 
mittee report  there  is  no  mention  of  a  court  order  or  decree  of 
distribution,  which,  as  we  have  pointed  out  above,  generally 
precedes  any  physical  delivery.  Therefore,  this  example  shows 
either  that  Congress  did  not  think  about  the  particular  problem  of 
a  court  order  when  writing  this  example,  or  that  the  example 
refers  to  the  unusual  situation  in  which  there  is  a  physical  delivery 
prior  to  or  without  a  court  order,  in  which  case  we  agree  that 
the  value  should  be  at  the  date  of  the  physical  dcliverv.  See  Sec- 
tion 20.2032-1    (c)   (2)   (iii). 

"Furthermore,  even  when  the  value  of  the  property  does  de- 
cline slightly  before  there  is  actual  delivery,  as  in  the  instant 
case,  this  may  not  necessarily  be  detrimental  to  the  legatee.  Al- 
though a  higher  estate  tax  may  be  paid,  the  basis  of  the  property 
in  the  hands  of  the  legatee  will  also  be  higher  (Section  1014,  In- 
ternal Revenue  Code  of  1954).  and  this  will  be  advantageous 
when  he  disposes  of  the  property. 
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bution  is  effected  according  to  the  regulation  are  those 
on  which  the  property  is  separated  from  the  estate.  In 
the  instant  case  the  court  order  directed  distribution  of 
the  stock  to  certain  devisees,  which  was  within  the 
authority  of  the  court.'  Although  taxpayer  asserts  that 
the  property  was  still  in  the  estate  and  subject  to  its 
debts  even  after  the  court  order,  no  authority  for  this 
is  given  and  no  case  on  point  could  be  found.  However, 
in  view  of  the  fact  that,  as  pointed  out  above,  the  in- 
terest of  a  creditor  or  heir  may  be  subject  to  garnish- 
ment after  the  court  order  of  distribution,  it  is  doubt- 
ful that  the  interest  would  be  available  for  general 
creditors  or  that  any  dividends  subsequent  to  the 
court  order  would  go  to  the  estate. 

In  any  event.  Section  2032  does  not  deal  with  the 
incidence  of  taxation  but  merely  with  the  time  at 
which  valuation  is  to  take  place.  In  such  a  situation  re- 
ceipt or  control  of  the  property  is  not  the  important 
factor.  See  Chase  Nat.  Bank  v.  United  States,  278 
U.S.  327  (1929).  Therefore,  the  fact  that  the  regula- 
tion requires  that  the  value  is  determined  on  a  date 


'Although  the  order  for  partial  distribution  was  requested  from 
the  court  under  Oregon  Revised  Statutes  (Chapters  Replaced  1961- 
1962),  Sec.  117.350,  which  authorizes  such  distribution,  the 
court  order  itself  "authorized  and  directed"  (R.  29)  the  distri- 
bution, and,  under  Oregon  Revised  Statutes  (Chapters  Replaced 
1963-1964),  Sec.  5.040,  the  court  does  have  the  authority  to 
"direct"  the  payment  of  debts  and  legacies. 
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prior  to  the  one  on  which  the  beneficiary  receives 
actual  possession  does  not  mean  that  the  regulation 
is  invalid. 

It  is  also  important  to  note  that  this  is  apparently 
the  first  time  in  almost  30  years  that  anyone  has  chal- 
lenged the  validity  of  the  particular  regulation  involv- 
ed. If,  as  taxpayer  contends,  it  is  so  clear  that  distribu- 
tion means  physical  distribution,  and  the  regulation  is 
clearly  unwarranted,  then  why  has  no  one  brought 
this  to  the  attention  of  the  courts  before  this?  We 
submit  that  it  is  because  it  is  quite  logical  to  define 
the  word  "distribution"  as  used  in  Section  2032  and 
furthermore  the  regulation  in  question  gives  the  word 
a  reasonable  definition.  The  mere  fact  that  the  regu- 
lation happened  to  work  a  slight  disadvantage  to  tax- 
payer in  this  situation  is  certainly  not  a  "weighty 
reason"  for  declaring  the  regulation  invalid. 
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CONCLUSION  i 

For  the  foregoing  reasons,  the  decision  of  the  Dis- 
trict Court  is  correct  and  the  judgment  should  be 
affirmed. 

Respectfully  submitted, 

RICHARD  M.  ROBERTS, 

Acting  Assistant 
Attorney  General. 

LEE  A.  JACKSON, 

DAVID  O.  WALTER, 

MARK  S.  ROTHMAN, 

Attorneys, 

Department  of  Justice, 
Washington,  D.C.  20530. 

Of  Counsel: 
SIDNEY  I.  LEZAK, 
United  States  Attorney. 

MARCH,  1966. 
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I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full  com- 
pliance with  those  rules. 

Dated:  2^pd  day  of  Febr^iaiy,   1966. 


SIDNEY  I.  LEZAK, 
United  States  Attorney 
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ARGUMENT 

I 

Introduction 

Section  2032  of  the  Internal  Revenue  Code  of  1954 
sets  forth  in  clear  and  concise  terms  various  rules  regard- 
ing the  elective  alternate  valuation  of  a  decedent's  gross 
estate.  This  statutory  provision  plainly  states  that  prop- 


erty  distributed  by  an  estate  wittiin  one  year  of  the  dece- 
dent's death  is  to  be  valued  as  of  the  date  of  distribution. 
Both  parties  are  in  agreement  that  the  stock  in  question 
was  distributed  on  October  25,  1960  (R.  3;  Gvt.  Br.  5). 
It  was  correctly  valued  on  that  date  for  estate  tax  pur- 
poses by  the  Appellant-executor  in  accordance  with  the 
governing  statute. 

Although  neitlier  the  Appellant-executor  nor  the  gov- 
ernment had  any  apparent  difficult}/  in  determining  the 
distribution  date,  the  government  asserts  that  the  stat- 
ute should  be  ignored  because  its  use  of  the  term  "dis- 
tributed" is  ambiguous  (Gvt.  Br.  10-13).  For  this  reason, 
it  contends  that  its  own  regulation,  Treasury  Regulation 
20.2032-l(c)(2),  should  be  followed  rather  than  the  stat- 
ute. Pursuant  to  its  regulation,  the  government  then 
concludes  that  the  proper  date  for  valuation  is  not  the 
date  of  distributon,  but  the  date  distribution  was  au- 
thorized by  the  probate  court. 

As  outlined  in  our  opening  brief,  our  answer  to  the 
government's  argument  is  two-fold.  First,  the  statute  is 
not  ambiguous  and  needs  no  interpretation  by  regula- 
tion. The  term  "distribution"  is  used  many  times 
throughout  the  Internal  Revenue  Code  without  difficulty 
and  without  need  for  elaborate  definition.  Second,  even 
conceding  the  government's  view  that  the  statute  is  am- 
biguous, the  regulation  relied  upon  by  the  government 
exceeds  the  authority  granted  to  the  Treasury  to  pro- 
mulgate needful  interpretative  regulations. 
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II 

The  Term  "Distribution"  As  Used  in  Section  2032  of  the 
Internal  Revenue  Code  of  1954  is  not  Ambiguous. 

As  we  have  noted,  the  term  "distribution"  is  used 
in  numerous  places  and  in  various  contexts  throughout 
the  tax  law.  It  is  always  given  its  commonly  understood 
meaning.  This  is  not  disputed  by  the  government.  In- 
stead, the  government  contends  that  the  word  is  ambig- 
uous only  as  it  is  used  in  Section  2032  (Gvt.  Br.  10).  To 
support  its  contention,  the  government  raises  several 
points  of  state  law  dealing  with  the  administration  of  es- 
tates in  an  attempt  to  demonstrate  the  importance  of  the 
order  of  distribution  (Gvt.  Br.  11-13). 

Not  only  is  the  government  incorrect  in  most  of  its 
statements  regarding  state  law,  as  we  shall  see,  but,  more 
importantly,  such  references  are  simply  irrelevant.  While 
we  do  not  deny  the  importance  of  orders  authorizing 
distribution  as  a  matter  of  probate  law,  this  fact  adds 
nothing  to  the  question  of  whether  or  not  the  word  "dis- 
tribution", as  used  in  the  statute,  is  ambiguous.  By  its 
argument,  the  government  is  apparently  attempting  to 
establish  the  proposition  that  the  entry  of  the  order  au- 
thorizing distribution  is  tantamount  to  actual  distribu- 
tion, or  is  distribution  itself,  at  least  within  the  intent 
of  Congress  when  it  enacted  Section  2032.  From  this  rea- 
soning, the  conclusion  is  reached  that  since  one  of  sev- 
eral possible  events  can  be  construed  as  actual  distribu- 
tion, the  word  is  ambiguous. 

The  government's  major  premise  is  false.  Quite  clear- 
ly, the  authorization  to  distribute  is  not  distribution  it- 


self,  just  as  an  order  authorizing  the  sale  of  property 
from  an  estate  is  not  an  actual  sale.'  As  to  whether  Con- 
gress intended  that  the  order  authorizing  distribution  be 
deemed  actual  distribution  within  the  meaning  of  the 
statute,  the  government  provides  its  own  answer  in  foot- 
note 5  on  page  17  of  its  brief. 

In  its  discussion  of  state  law,  the  government  asserts 
that  the  order  of  distribution  establishes  the  rights  of 
the  persons  who  are  to  receive  the  property  or  vests 
title  in  them,  and  further  asserts  that  a  beneficiary's 
interest  in  an  estate  is  subject  to  garnishment  after  the 
entry  of  an  order  of  distribution  (Gvt.  Br.  12).  While 
we  do  not  believe  these  points  are  material  to  the  issues 
in  this  case,  we  feel  compelled  to  disclose  their  inaccu- 
racy.  ^ 

In  respect  to  the  passage  of  title,  it  has  long  been 
the  law  in  Oregon  that  fee  title  to  ownership  of  the  real 
property  of  a  decedent  passes  immediately  upon  his 
death  to  his  heirs  or  devisees,  subject  only  to  the  pay- 
ment of  the  debts  of  the  deceased  and  the  right  of  the 
personal  representative  to  possession  for  the  purposes  of 
administration.  D'Arcy  v.  Snell,  162  Or.  351,  364  (1939); 
Blake  v.  Blake,  147  Or.  43,  49  (1934).  Title  to  the  per- 
sonal property  of  a  decedent  vests  upon  death  in  the 
executor  or  personal  representative  of  his  estate,  in  trust, 
however,  with  full  equitable  title  vesting  immediately  in 
the  heirs  or  distributees.  In  Re  McLeod's  Estate,  159  Or. 
687,  696  (1938). 


'  Treasury   Regulation   20.2032-l(c)(2)  recognizes  this  differ- 
ence in  respect  to  sales. 
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As  to  garnishment,  it  is  clear  that  under  Ore.  Rev. 
Stat.  29.175,  the  interest  of  any  person  in  personal  prop- 
erty belonging  to  the  estate  of  a  decedent  may  be  sub- 
ject to  garnishment  at  any  time  during  the  administra- 
tion of  an  estate  and  not  merely  after  the  entry  of  an 
order  of  distribution.  That  is  the  very  purpose  of  the 
statute.  Under  prior  law,  garnishment  could  be  made 
only  after  the  entry  of  an  order  of  distribution.  Harring- 
ton V.  LeRocque,  13  Or.  344  (1886).  The  above  statute 
was  passed  in  1931  to  correct  this  situation  and  overrule 
cases  such  as  Harrington.^  Thus,  the  date  distribution  is 
ordered  has  not  been  material  on  the  question  of  garn- 
ishment for  many  years.  Jaureguy  and  Love.  Oregon 
Probate  Law  and  Practice,  §  831  (1958). 

Based  solely  upon  its  erroneous  analysis  of  state 
probate  law,  the  government  concludes  that  the  term 
"distributed",  as  used  in  Section  2032,  is  ambiguous.  It 
then  states  (Gvt.  Br.  13)  that  the  "need  for  an  interpre- 
tative regulation  ...  is  manifest."  We  submit  that  the 
government  has  failed  to  show  any  reason,  let  alone  a 
good  reason,  why  we  should  not  be  entitled  to  rely  upon 
the  alternate  valuation  statute  as  written  in  determin- 
I    ing  the  estate  tax  value  of  the  disputed  stock. 


2  The  government  erroneously  states  (Gvt.  Br.  12)  that  Har- 
rington V.  LaRocque,  supra,  is  still  the  law,  having  been  codified 
by  Ore.  Rev.  Stat.  29.175. 


Ill 

Treasury  Regulation  20.2032-1  (c)(2)  Improperly  Extends 
the  Statute  and  Should  Be  Disregarded. 

Predictably,  the  government's  case  is  built  on  the 
following  steps:  the  statute,  being  ambiguous,  needs  a 
regulation  to  interpret  it;  the  regulation  in  question 
serves  this  function  and  was  issued  under  authority 
granted  to  the  Treasury  Department;  it  should  not  be 
set  aside  except  for  weighty  reasons. 

As  we  have  shown,  the  statute  is  not  ambiguous  and 
can  be  easily  applied  without  the  aid  of  the  regulation. 
Moreover,  the  regulation  in  dispute  purports  to  do  far 
more  than  merely  interpret  the  word  "distribution." 
Rather  than  simply  define  what  is  meant  by  distribu- 
tion, it  provides  that  three  possible  events,  only  one  of 
which  is  really  distribution,  shall  be  considered  synony- 
mous with  distribution.  Thus,  the  regulation  does  not 
merely  interpret  the  statute,  it  establishes  its  own  rules. 

On  pages  14-15  of  the  government's  brief,  numerous 
authorities  are  cited  which  contain  certain  well-worn 
theories  concerning  the  legal  aspect  of  regulations  issued 
by  the  Treasury  Department.  They  were  discussed  in 
our  opening  brief  (Br.  20-22),  and  require  no  further 
comment  here. 

On  pages  15-17  of  its  brief,  the  government  con- 
tends that  its  regulation  is  in  harmony  with  the  stat- 
ute it  purports  to  interpret.  One  of  the  reasons  given  by 
the  government  to  support  this  assertion  is  that  without 
the  regulation  doubt  and  uncertainty  would  exist  as  to 
when  distribution  occurred.  This  is  without  merit,  as  dis- 


closed  by  the  regulation  itself.  When  the  statute  was 
enacted  employing  the  word  "distribution"  alone,  cer- 
tainly no  one  could  deny  that  this  meant  actual  distribu- 
tion. The  regulation,  however,  adopts  any  one  of  three 
possible  events  as  within  the  meaning  of  the  word  "dis- 
tribution". We  submit  that  the  regulation  itself  builds 
in  the  doubt  and  uncertainty  complained  of  by  the  gov- 
ernment. 

Moreover,  it  should  be  pointed  out  that  one  of  the 
three  events  the  regulation  considers  as  distribution,  in 
order  to  clear  up  the  supposed  doubt  and  uncertainty,  is 
actual  distribution.  As  noted,  this  is  the  event  that  is 
supposedly  doubtful  and  uncertain  according  to  the  gov- 
ernment. Thus,  the  government  by  its  regulation  is  at- 
tempting, in  part,  to  define  a  word  with  the  same  word. 

The  government  further  states  (Gvt.  Br.  16)  that  if 
distribution  means  physical  delivery  only,  then  an  ex- 
ecutrix would  be  unable  to  control  the  estate  in  the  event 
delivery  cannot  be  made,  such  as  through  the  unwilling- 

I  ness  of  a  beneficiary  to  accept  his  inheritance.  This  ar- 
gument is  meaningless,  because  an  estate  can  always  be 
distributed.  Ore.  Rev.  Stat.   117.310(2)  provides  a  rem- 

'  edy  in  the  event  a  beneficiary  refuses  to  apply  for  his 
distributive  share  of  an  estate  by  directing  it  to  be  paid 
to  the  County  Treasurer  and,  eventually,  to  the  Oregon 

I   State  Land  Board. 

On  page  17  of  its  brief,  tlie  government  argues  that 
the  regulation  in  question  is  not  one  that  will  always 
benefit  the  government  because  property  may  go  up  in 
value  between  the  order  of  distribution  and  the  actual 
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delivery.  This  is  true.  However,  this  did  not  occur  with 
respect  to  the  Appellants  in  this  case,  and  therefore,  is  of 
no  consolation  to  them.  They  simply  believe  that  they 
are  entitled  to  have  their  case  determined  according  to 
the  statute. 

On  pages  18-19  of  its  brief,  the  government  points 
out  that  Section  2032  does  not  deal  with  the  incidence 
of  taxation  but  merely  with  the  time  at  which  valua- 
tion is  to  take  place.  For  this  reason,  it  states  that  ac- 
tual receipt  or  control  of  the  property  is  not  the  impor- 
tant factor.  We  would  agree,  except  for  the  fact  that  the 
statute  specifically  designates  that  valuation  is  to  be 
made  on  the  date  of  distribution  and  on  no  other  date. 

The  government  concludes  its  brief  by  adding  (Gvt. 
Br.  19)  that  no  one  has  challenged  the  validity  of  the 
particular  regulation  involved  for  some  thirty  years. 
What  this  has  to  do  with  the  legal  rights  of  the  taxpayers 
in  the  case  at  bar  is  not  explained.  The  fact  that  no  one 
has  challenged  the  regulation,  at  least  in  a  reported  court 
decision,  does  not  make  it  right.  We  should  further  point 
out  that  the  lack  of  controversy  over  this  regulation  may 
be  attributable  to  more  than  merely  blind  acceptance  by 
taxpayers.  It  could  well  be  that  the  issue  has  been  un- 
detected by  the  government's  examiners  in  numerous  es- 
tates since  the  regulation  was  adopted. 

Finally,  the  government  attempts  to  brush  off  our 
case  (Gvt.  Br.  19)  on  the  ground  that  the  regulation 
worked  only  a  "slight  disadvantage"  to  the  Appellants. 
While  the  amount  in  controversy  may  be  small,  from 
the  government's  point  of  view,  it  is  not  a  small  item 
to  the  Appellants. 
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CONCLUSION 

The  decision  of  the  District  Court  should  be  reversed. 

Respectfully  submitted, 

Walden  Stout, 

Donald  J.  Georgeson, 

JOYLE  C.  Dahl, 

Duffy,  Stout  &  Georgeson, 
1404  Standard  Plaza, 
Portland,  Oregon, 

Thomas  G.  Greene, 
1219  S.  W.  Main, 
Portland,  Oregon, 

Attorneys  for  Appellants 
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JURISDICTIONAL  STATEMENT 

This  action  was  commenced  in  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon  by  appellee-trustee 
in  bankruptcy  for  Eldon  P.  Dering.  a  bankrupt,  to  re- 
cover moneys  claimed  to  be  due  appellee  from  appellant- 
defendant,  by  reason  of  transactions  between  appellant 
and  bankrupt  involving  certain  shares  of  capital  stock 
of  Dering  Industries,  Inc.,  an  Oregon  corporation,  orig- 


inally  owned  by  bankrupt  (R.  1-6).  The  appellee  based 
his  alleged  cause  of  action  upon  Sec.  67  (d)  (2)  of  the 
Bankruptcy  Act  (11  U.S.C.  107  (d)  (2).  Jurisdiction 
existed  by  reason  of  Section  67(e)  of  the  Bankruptcy 
Act  (11  U.S.C.A.  107  (e).) 

This  appeal  is  from  a  judgment  entered,  after  trial, 
in  favor  of  appellee  (R.  90)  based  upon  Findings  of  Fact 
and  Conclusions  of  Law  (R.  87-90)  which  were  entered 
over  objections  of  appellant  (R.  59-67,  83-86). 

The  designated  record  in  this  Court  includes  the  en- 
tire record  in  the  district  court,  including  Notice  of  Ap- 
peal, Undertaking  and  other  documents  necessary  to  per- 
fect this  appeal  (R.  96-7). 

STATEMENT  OF  FACTS  M 

Dering  Industries,  Inc.,  an  Oregon  corporation,  was 
organized  in  1951  with  200  shares  of  capital  stock.  El- 
don  P.  Dering,  the  bankrupt  herein,  and  Alonzo  T.  Der- 
ing, appellant-defendant  were  the  only  original  stock- 
holders, each  owning  100  shares.  The  bankrupt  and  ap- 
pellant were  officers  and  directors  of  the  corporation 
during  the  entire  period  involved. 

At  the  time  of  the  organization  of  the  corporation, 
(September  30,  1951)  Eldon  P.  Dering,  the  bankrupt, 
for  a  good  and  valuable  consideration,  executed  and  de- 
livered to  appellant,  Alonzo  T.  Dering,  an  option  giving 
appellant  the  right  to  purchase  any  stock  in  Dering  In- 
dustries, Inc.,  which  the  bankrupt  might  own  "at  a 
price  per  share  based  on  the  cost  price  of  the  inventory 
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and  book  assets  of  the  corporation  as  shown  by  its  rec- 
ords less  current  indebtedness"  in  the  event  the  bankrupt 
became  "bankrupt  or  insolvent."  The  Pre-Trial  Order 
includes  an  admission  of  the  execution  of  this  option  as 
well  as  the  consideration  therefor  (R.  28  L.  14  to  R.  30 
L.  10). 

Dering  Industries,  Inc.  acquired  a  franchise  or  license 
to  manufacture  metal  gates.  At  the  time  of  the  herein- 
after mentioned  transactions,  the  licensor  was  Life-Time 
Gate  Company,  a  subsidiary  of  Moncreif-Lenoir  of  Hous- 
ton, Texas  (Tr.  5-6).  This  franchise  or  license  was  trans- 
ferable only  with  the  consent  of  the  licensor  (Ex.  29,  Tr. 
64). 

According  to  the  admitted  facts  contained  in  the  Pre- 
Trial  Order,  the  corporation  continued  operation  with- 
out any  change  in  the  stock  ownership  until  on  or  about 
December  6,  1961,  when  appellant  paid  the  bankrupt 
the  sum  of  $10,000.00  in  return  for  which  the  bankrupt 
endorsed  and  delivered  to  appellant  the  stock  certificate 
covering  the  100  shares  of  capital  stock  in  Dering  Indus- 
tries, Inc.,  theretofore  owned  by  him  (R.  30  Pre-Trial 
Order  Para.  IV).  Simultaneously  appellant  executed 
and  delivered  to  the  bankrupt  an  option  to  purchase 
stock  wherein  appellant  granted  the  bankrupt  the 
exclusive  right  to  purchase  100  shares  of  the  capital 
stock  of  Dering  Industries,  Inc.,  for  a  period  of  180 
days  for  $10,000.00,  together  with  interest  at  the  rate 
of  6%  per  annum  from  date  until  the  exercise  of 
such  option  (R.  30-31). 

On  or  about  the  6th  day  of  June,  1962,  the  bankrupt 


paid  appellant  the  sum  of  $3,000.00  and  the  appellant 
executed  and  delivered  to  the  bankrupt  a  similar  op- 
tion to  purchase  stock,  except  that  it  covered  only  70 
shares  of  the  capital  stock  of  Dering  Industries,  Inc.  (R. 
31-32). 

On  or  about  the  6th  day  of  December,  1962,  the 
bankrupt  paid  appellant  the  sum  of  $3,000.00.  Appel- 
lant applied  some  of  the  money  to  interest  under  the  terms 
of  the  option.  Appellant  executed  and  delivered  to  the 
bankrupt  a  similar  option  except  that  it  covered  only  48 
shares  of  the  capital  stock  of  Dering  Industries,  Inc.  (R. 
32). 

Thereafter,  on  or  about  the  20th  day  of  February, 
1963,  appellant  paid  the  bankrupt  the  sum  of  $5,850.00; 
the  stock  certificate  originally  issued  to  the  bankrupt, 
covering  100  shares  of  Dering  Industries,  Inc.,  which  had 
been  endorsed  and  delivered  to  appellant  on  December 
6,  1961,  was  cancelled  and  the  corporation  issued  certifi- 
cates representing  these  shares  to  appellant  (R.  34).  At 
the  same  time,  appellant  executed  and  delivered  to  the 
bankrupt  an  option  covering  the  right  to  purchase  100 
shares  of  such  stock  (R.  32-34). 

Compensation  of  the  bankrupt  and  appellant,  for 
services  rendered  to  Dering  Industries,  Inc.  was  fixed  on 
an  annual  basis.  For  the  year  ending  June  30,  1963,  the 
bankrupt  received  $3,000  compensation;  subsequent  to 
that  time,  his  compensation  was  $600.00  per  year  (Tr. 
77) ;  the  minutes  of  a  meeting  of  stockholders  of  the 
corporation,  signed  by  the  bankrupt  as  secretary,  dated 
September  25,  1963  (Ex.  41)  recite: 


"all  the  stock  of  Dering  Industries,  Inc.,  is  now 
owned  by  Alonzo  W.  Dering  as  Eldon  P.  Dering 
sold  his  shares  during  the  year,  Eldon  P.  Dering  has 
an  option  to  purchase  the  number  of  shares  in  Der- 
ing Industries,  Inc.,  that  were  sold." 

Appellant  had  knowledge  of  the  insolvency  of  the 
bankrupt  from  and  after  November  1,  1963  (R.  37). 

On  March  3,  1964,  appellant  wrote  a  letter  to  W.  F. 
Lenoir,  Jr.,  of  Life-Time  Gate  Co.,  indicating  his  desire 
to  sell  the  capital  stock  of  Dering  Industries,  Inc.,  and 
requesting  an  offer  (Ex.  22). 

On  March  4,  1964,  the  last  option  was  executed  by 
the  bankrupt  and  appellant  (R.  34-35). 

On  March  10,  1964,  appellant  received  a  letter  from 
Life-Time  Gate  Co.,  indicating  that  they  were  not  inter- 
ested in  purchasing  the  corporate  stock  (Ex.  24). 

Appellant  commenced  negotiations  with  Western 
Fence  &  Wire  Works,  Inc.,  an  Oregon  concern,  and  that 
company  (Ex.  27)  as  well  as  the  appellant  wrote  to 
Life-Time  Gate  Co.  (Ex.  28).  The  testimony  was  con- 
flicting as  to  the  amount  of  the  proposed  purchase  price, 
if  a  sale  were  to  be  made  to  Western  Fence.  Appellant 
testified  that  the  price  was  to  be  $10,000.00  for  the  fran- 
chise or  license,  plus  the  value  of  the  other  assets  (Tr. 
29).  Mr.  Galton,  a  representative  of  Western  Fence,  test- 
ified that  his  recollection  of  the  prices  mentioned  was 
different  than  the  appellant's  recollection  (Tr.  90,  92,  96, 
97). 

Life-Time  Gate  Co.  refused  to  consent  to  a  transfer 


of  the  franchise  to  Western  Fence  (Ex.  29).  Life-Time 
Gate  Co.  did  not  know  the  price  discussed  in  the  nego- 
tiations of  appellant  with  Western  Fence  (Tr.  30),  and 
offered  orally  to  pay  $25,000.00  for  the  franchise,  plus 
the  value  of  the  other  assets.  This  oral  offer  was  con- 
firmed by  letter  under  date  of  March  27,  1964  (Ex.  29). 
This  agreement  was  wholly  executory  (Tr.  27).  The 
amount  agreed  to  be  paid  for  the  franchise  was  more 
than  appellant  had  asked  of  Western  Fence,  but  appar- 
ently was  fixed  by  previous  negotiations  (Tr.  64,  65). 

The  bankrupt  filed  his  petition  in  voluntary  bank- 
ruptcy in  the  District  Court  of  the  United  States  of 
America  for  the  District  of  Oregon  on  April  16,  1964 
(Ex.  1),  and  was  adjudicated  as  such.  - 

The  Statement  of  Affairs  filed  by  the  bankrupt  with 
his  petitions  and  schedules,  in  such  bankruptcy  (Ex.  1) 
included  the  following: 

"11.  Transfer  of  Property 

a.  What  property  have  you  transferred  or  disposed 
of,  other  than  in  the  ordinary  course  of  business, 
during  the  year  immediately  preceding  the  filing  of 
the  original  petition  herein? 

Released  option  to  purchase  stock  in  Dering  Indus- 
tries, Inc.,  to  brother  Alonzo  Dering  on  3/4/64" 

Appellant  was  not  listed  as  a  creditor  in  the  schedules 
filed  in  the  bankruptcy  proceeding  (Ex.  1). 

On  or  about  June  30,  1964,  the  executory  contract 
between  the  appellant  and  Life-Time  Gate  Co.  was  per- 
formed, by  the  transfer  of  the  200  shares  of  capital  stock 
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of  Dering  Industries,  Inc.  to  the  purchaser  and  payment 
to  appellant  of  the  sum  of  $50,240.00. 

On  June  30,  1964,  a  letter  on  behalf  of  appellant  was 
addressed  to  the  bankrupt,  with  copies  to  the  Referee 
in  Bankruptcy  before  whom  the  matter  was  pending, 
and  the  attorney  for  the  trustee,  stating  that  if  the  bank- 
rupt or  trustee  claimed  any  interest  in  the  capital  stock 
of  Dering  Industries,  Inc.,  appellant  desired  to  exercise 
the  option  of  September  30,  1951  (Ex.  36).  The  book 
value  of  100  shares  of  the  capital  stock  of  Dering  Indus- 
tries, Inc.,  as  of  May  31,  1963,  was  $12,494.00  (Ex.  33). 
The  book  value  of  100  shares  as  of  June  30,  1964,  was 
$12,620.74  (Ex.  34).  The  franchise  was  not  carried  upon 
the  books  as  an  asset  (Ex.  33). 

On  or  about  December  1,  1964,  the  appellee  com- 
menced this  action  against  appellant,  seeking  to  recover 
one-half  of  the  price  received  by  the  appellant  for  the 
sale  of  the  capital  stock  of  Dering  Industries,  Inc.,  less 
$10,600.00,  relying  upon  Sections  67  (d)  (2)  and  (e)  of 
the  Bankruptcy  Act  (11  U.S.C.  107  (d)  (2)  and  (e) : 

"Every  transfer  made  and  every  obligation  in- 
curred by  a  debtor  within  one  year  prior  to  the  fil- 
ing of  a  petition  initiating  a  proceeding  under  this 
title  by  or  against  him  is  fraudulent  (a)  as  to  cred- 
itors existing  at  the  time  of  such  transfer  or  obli- 
gation, if  made  or  incurred  without  fair  considera- 
tion by  a  debtor  who  is  or  will  be  thereby  rendered 
insolvent,  without  regard  to  his  actual  intent;  or 
(b)  as  to  then  existing  creditors  and  as  to  other  per- 
sons who  become  creditors  during  the  continuance 
of  a  business  or  transaction,  if  made  or  incurred 
without  fair  consideration  by  a  debtor  who  is  en- 
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gaged  or  is  about  to  engage  in  such  business  or 
transaction,  for  which  the  property  remaining  in  his 
hands  is  an  unreasonably  small  capital,  without  re- 
gard to  his  actual  intent;  or  (c)  as  to  then  existing 
and  future  creditors,  if  made  or  incurred  without 
fair  consideration  by  a  debtor  who  intends  to  incur 
or  believes  that  he  will  incur  debts  beyond  his  abil- 
ity to  pay  as  they  mature;  or  (d)  as  to  then  exist- 
ing and  future  creditors,  if  made  or  incurred  with 
actual  intent  as  distinguished  from  intent  presumed 
in  law,  to  hinder,  delay,  or  defraud  either  existing 
or  future  creditors." 

"(e)  For  the  purpose  of  any  recovery  or  avoid- 
ance under  this  section,  where  plenary  proceedings 
are  necessary,  any  State  court  which  would  have 
had  jurisdiction  if  bankruptcy  had  not  intervened 
and  any  court  of  bankruptcy  shall  have  concurrent 
jurisdiction." 

The  Pre- Trial  Order,  under  admitted  facts,  including 
the  following: 

"The  defendant  (appellant)  then  (February  20, 
1963)  had  all  the  legal  and  equitable  interests  in  all 
the  corporate  stock  (of  Dering  Industries,  Inc.) 
subject  only  to  the  foregoing  option  (of  February 
20,  1963)"  (R.  34). 

The  case  was  tried  by  the  appellee  on  the  theory 
that  the  agreement  of  March  4,  1964,  which  followed 
the  option  of  February  20,  1963,  was  in  fact  an  option 
and  that  the  appellee  had  assumed  it  under  the  provi- 
sions of  11  U.S.C.  Sec.  110  (6)  (b) ; 

"(b)  The  trustee  shall  assume  or  reject  an  exe- 
cutory contract  *  *  *  within  sixty  days  after  the 


adjudication  *  *  *  but  the  court  may  for  cause 
shown  extend  or  reduce  the  time.  Any  such  con- 
tract *  *  *  not  assumed  or  rejected  within  that  time 
shall  be  deemed  to  be  rejected.  *  *  *" 

and  that  he  was  entitled  to  the  benefits  of  the  option 
contract  (R.  38)  Pre-Trial  Order  P.  12  L.  18-27)  (Tr. 
34,  36,  37,  43,  49,  104).  That  performance  thereof  by  the 
trustee  was  excused  because  appellant  had  repudiated 
the  agreement  (Tr.  47).  Appellee  also  sought  to  amend 
his  contentions  in  the  Pre-Trial  Order  to  allow  this  to 
be  shown  (Tr.  106). 

The  case  was  defended  on  the  theory  that  the  appel- 
lee had  not  assumed  this  executory  contract  within  60 
days  after  bankruptcy  as  required  by  this  statute,  and  if 
any  rights  had  existed,  in  favor  of  the  trustee,  they  had 
been  lost  (Tr.  36,  37). 

After  trial  before  the  Hon.  W.  T.  Beeks,  without  a 
jury,  the  Court  rendered  its  Memorandum  Opinion,  hold- 
ing that  the  appellee  had  failed  to  prove  that  he  had  as- 
sumed the  executory  option  agreement  between  appellant 
and  bankrupt  dated  March  4,  1964,  but  allowing  recov- 
ery by  appellee  of  one-half  the  price  received  by  appel- 
lant for  the  corporate  stock,  less  $10,600.00  and  an  al- 
lowance for  services  rendered  (R.  49-52). 

The  appellee  prepared  Findings  of  Fact,  Conclusions 
of  Law  based  upon  such  Memorandum  Decision  (R.  53- 
58)  to  which  appellant  filed  objections  (R.  59-67). 

Then  the  Hon.  W.  T.  Beeks,  Judge  of  the  District 
Court,  prepared  "Findings  of  Fact  and  Conclusions  of 
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Law  Proposed  by  the  Court"   (R.  79-82)  to  which  ap-  _ 
pellant  filed  objections  (R.  83-86).  1 

After  a  hearing  upon  such  objections,  Findings  of 
Fact,  Conclusions  of  Law  and  Judgment  were  entered 
herein  in  accordance  with  the  Findings  etc.,  proposed  by 
the  trial  Court  (R.  87-90). 

SPECIFICATIONS  OF  ERROR 

1.  The  District  Court  erred  in  finding: 

"4.  The  various  transactions  involving  the  deliv- 
ery and  transfer  of  sums  from  defendant  to  bank- 
rupt and  from  bankrupt  to  defendant  and  the  exe- 
cution and  delivery  of  the  aforementioned  options 
superseded  each  other  and  said  option  documents 
were  intended  to  constitute  security  devices  for 
loans  made  by  the  defendant  to  the  bankrupt  (R. 
88  Findings  etc.). 


on  the  grounds  and  for  the  reasons : 

a.  That  the  evidence  was  insufficient  to  establish  the 
purported  fact; 

b.  That  such  finding  was  inconsistent  with  the  the- 
ory upon  which  the  appellee  tried  the  case. 

2.  The  District  Court  erred  in  refusing  to  give  force 
or  effect  to  the  option  of  September  30,  1951,  and  appel- 
lant's exercise  thereof,  for  the  following  reasons: 

a.  If  the  "options"  executed  in  1961-64  were  security 
devices,  then  the  original  option  of  September  30,  1951 
was  in  full  force  and  effect;  any  rights  of  the  bankrupt 
or  appellee  in  or  to  the  stock  were  subject  to  appellant's 
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right  to  purchase  such  stock,  upon  the  bankruptcy  or  in- 
solvency of  bankrupt,  at  its  book  value  with  credit  given 
appellant  for  the  funds  already  paid  bankrupt;  appellant 
exercised  that  option  right. 

3.  The  District  Court  erred  in  finding  that: 

"6.  Within  one  year  prior  to  the  adjudication  of 
bankruptcy  on  April  16,  1964,  at  a  time  when  the 
bankrupt  was  insolvent,  the  bankrupt  transferred  to 
the  defendant  his  equitable  interest  in  the  stock  of 
the  corporation.  The  only  consideration  for  the 
transfer  was  the  cancellation  of  the  bankrupt's  in- 
debtedness and  accrued  interest."  (R.  88) 

and 

"8.  The  transfer  and  surrender  of  the  bankrupt's 
equitable  interest  in  the  100  shares  of  corporation 
stock,  which  had  a  fair  market  value  of  $25,120.00 
in  consideration  of  the  cancellation  of  the  bank- 
rupt's indebtedness  and  accrued  interest  thereon, 
aggregating  $10,600.00  was  without  fair  considera- 
tion." (R.  89) 

on  the  following  grounds: 

a.  There  was  no  evidence  to  support  such  findings; 

b.  Such  findings  are  inconsistent  with  the  finding 
that  the  transactions  between  the  parties  were  security 
devices. 


SUMMARY  OF  ARGUMENT 

The  rights  and  liabilities  of  the  parties  growing  out 
of  subsequent  transactions,  are  affected  by  the  option 
given  by  the  bankrupt  to  appellant,  at  the  time  Dering 
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Industries,  Inc.  was  organized,  by  which  bankrupt  agreed 
to  sell  appellant  any  stock  bankrupt  owned,  at  book 
value,  in  the  event  bankrupt  became  "insolvent  or  bank- 
rupt". 

If  subsequent  transactions  were  treated  as  sales  with 
options  to  repurchase,  the  original  option  had  no  effect 
because  bankrupt  owned  no  stock,  at  the  time  of  bank- 
ruptcy, upon  which  the  option  could  operate. 

If  subsequent  transactions  were  treated  as  security 
devices,  then,  when  bankrupt  was  adjudicated  as  such, 
appellant  had  the  right  to  buy  any  interest  bankrupt  had 
in  any  such  stock,  at  book  value,  with  credit  for  money 
advanced.  Appellant  gave  notice  of  the  exercise  of  this 
option. 

Appellee  elected  to  treat  the  transactions  as  options. 
The  District  Court  held  appellee  failed  to  prove  that  he 
had  assumed  the  last  executory  option  contract,  and  that 
appellee  could  not  recover  on  that  theory. 

Although  the  evidence  does  not  support  the  finding, 
the  District  Court  found  the  options  to  be  security  de- 
vices but  failed  to  give  effect  to  the  original  option. 

Although  there  were  no  contentions  or  evidence  that 
any  such  transaction  had  occurred,  the  District  Court 
also  held  that  there  had  been  a  transaction  within  one 
year  of  bankruptcy,  in  which  bankrupt  had  surrendered 
his  equity  in  such  stock,  in  cancellation  of  indebtedness. 

Having  held  that  such  a  voidable  transaction  had 
occurred,  the  District  Court  did  not  set  it  aside,  which 
would  have  reinstated  the  previous  option,  but  entered 
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judgment  in  favor  of  appellee,  to  the  same  effect  as  if 
appellee  had  proven  he  had  assumed  the  last  option  con- 
tract. 

ARGUMENT 


The  District  Court  erred  in  finding: 

"4.  The  various  transactions  involving  the  deliv- 
ery and  transfer  of  sums  from  defendant  to  bankrupt 
and  from  bankrupt  to  defendant  and  the  execution 
and  delivery  of  the  aforementioned  options  super- 
seded each  other  and  said  option  documents  were 
intended  to  constitute  security  devices  for  loans  made 
by  the  defendant  to  the  bankrupt."  (R  88  Findings 
etc.) 

on  the  grounds  and  for  the  reasons: 

a.  The  evidence  was  insufficient  to  establish  the  pur- 
ported fact; 

b.  Such  finding  was  inconsistent  with  the  theory  upon 
which  the  appellee  tried  the  case. 

There  is  no  conclusive  test  of  universal  application  to 
determine  whether  or  not  a  transaction  is  a  security  de- 
vice. Blue  River  Sawmills  et  al  v.  Gates  (1961)  225  Or. 
439,  461,  358  P.2d  239. 

Some  of  the  factors  to  be  considered  in  determining 
whether  a  transaction  is  a  sale  with  an  option  back  or  a 
security  device,  are: 

a.  A  disputable  presumption  exists  that  an  uncondi- 
tional transfer  is  what  it  purports  to  be,  and  evidences 
the  intention  of  the  parties.  In  the  absence  of  "clear, 
convincing  and  consistent  proof  to  the  contrary"  such 
presumption  prevails. 
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b.  The  primary  inquiry  is  the  discovery,  if  possible, 
of  the  mutual  intention  of  the  parties  at  the  time  the 
transaction  was  consummated.  Subsequent  acts  and  ad- 
missions, while  material  and  relevant,  are  evidence  of 
the  pre-existing  intent.  | 

c.  Negotiations  had  between  the  parties  prior  to  the 
consummation  of  the  transaction  are  the  most  promis- 
ing point  of  inquiry.  Negotiations  originating  out  of  an 
application  for  a  loan  tend  to  support  the  conclusion 
that  the  transaction  was  intended  as  a  mortgage;  the 
converse  is  equally  true,  when  the  negotiations  begin 
with  an  offer  of  sale,  it  tends  to  support  the  conclusions 
that  the  transaction  is  not  a  security  device. 

d.  Business,  social  or  other  relationships  of  the  par- 
ties are  circumstances  relevant  to  the  main  issue  of  in- 
tention. 

e.  The  fact  that  the  transfer  and  an  option  to  repur- 
chase were  written  and  dated  the  same  day  is  a  circum- 
stance to  be  considered,  but  standing  alone,  proof  of  an 
option  to  repurchase  does  not  furnish  conclusive,  nor 
necessarily  persuasive  proof  that  the  transaction  was  a 
loan  and  not  a  sale. 

f.  Ordinarily  the  test  to  determine  whether  a  trans- 
fer coupled  with  an  agreement  by  the  transferee  to  re- 
convey  the  property  is  a  mortgage  is  whether  there  is  an 
unsatisfied  indebtedness  owing  the  grantee  which  is  en- 
forceable independent  of  the  transfer.  The  absence  of  a 
personal  debt  "raises  such  a  strong  natural  inference  in 
this  sort  of  case  that  the  transaction  was  a  sale  that  it 
practically  establishes  the  point". 
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g.  If  there  is  an  agreement  to  reconvey  and  the  op- 
tionor  cannot  compel  repayment,  the  agreement  may  be 
regarded  as  a  conditional  sale. 

h.  A  need  for  funds,  in  and  of  itself,  does  not  indi- 
cate unsatisfied  and  demanding  creditors. 

i.  Inadequacy  of  the  price  received  is  to  be  consid- 
ered. 

j.  Requirement  that  interest  be  paid  is  a  factor  to  be 
considered. 

Blue  River  Sawmills  et  al  v.  Gates  (1961)  225  Or. 

439,  358  P.2d  239. 
Kohler  v.  Gilbert  (1959)   216  Or.  483,  339  P.2d 

1102. 
Colahan  v.  Smyth   (1938)    159  Or.  569,  81  P.2d 
112. 

Testing  the  evidence  in  the  instant  case  against  the 
above  factors: 

The  only  testimony  of  the  intention  of  the  parties  at 
the  time,  was  the  evidence  of  appellant  that  the  transac- 
tion was  intended  to  be  a  sale,  with  an  option  to  repur- 
chase (Tr.  9,  20) ;  the  bankrupt  was  not  called  as  a  wit- 
ness; there  was  no  explanation  of  this  failure  except  that 
he  presumably  was  in  Phoenix,  Arizona  (Tr.  5).  A  fail- 
ure to  call  a  witness,  or  take  his  deposition,  when  that 
witness  must  have  been  acquainted  with  the  facts  "is 
significant"  Blue  River  Sawmills  et  al  v.  Gates  supra, 
p.  547. 

Subsequent  acts  or  admissions  of  the  parties  include 
minutes  of  the  corporation,  dated  September  23,   1963, 
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signed  by  the  bankrupt  in  which  it  is  recited  that  appel- 
lant owned  all  the  stock  in  Dering  Industries,  Inc.  (Ex. 
41). 

In  his  statement  of  affairs,  filed  with  his  petition  in 
bankruptcy,  the  bankrupt  stated: 
"11  Transfer  of  Property. 

2.  What  property  have  you  transferred  or  dis- 
posed of,  other  than  in  the  ordinary  course  of  busi- 
ness during  the  year  immediately  preceding  the  fil- 
ing of  the  original  petition  herein?  Released  option 
to  purchase  stock  in  Dering  Industries,  Inc.  to 
brother,  Alonzo  Dering  on  3/4/64."  (Ex.  1) 

There  was  no  evidence  of  previous  negotiations.  The 
bankrupt  and  the  appellant  are  brothers. 

There  was  no  evidence  of  any  debt  owed  appellant 
by  bankrupt,  payment  of  which  appellant  could  have 
enforced.  Appellant  was  not  listed  as  a  creditor  of  bank- 
rupt in  the  schedules  filed  in  bankruptcy  (Ex.  1). 

The  appellant  knew  bankrupt  wanted  money,  but 
did  not  know  the  reason  (Tr.  15). 

The  price  paid  for  the  stock,  $100.00  per  share,  was 
not  inadequate.  The  book  value  of  the  physical  assets 
did  not  exceed  this  valuation  by  any  large  percentage 
(Ex.  33,  34,  35,  Tr.  26).  The  franchise  or  license  was  of 
uncertain  or  indefinite  value.  It  was  not  carried  on  the 
books  as  an  asset.  It  could  not  have  been  transferred 
without  the  licensor's  consent.  At  the  time  the  last  option 
contract  was  signed  (March  4,  1964)  there  was  a  distinct 
possibility  that  the  franchise  might  be  lost  without  any 
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compensation.  Appellant  testified  that  if  he  was  unable 
to  sell  the  stock,  he  was  going  to  liquidate  the  business 
(Tr.  27,  73,  81).  After  the  executory  contract  for  sale 
of  the  capital  stock  to  Life-Time  Gate  was  made,  there 
was  a  possibility  that  the  purchaser  might  not  perform 
its  contract,  leaving  appellant  with  an  action  for  dam- 
ages for  breach  of  contract. 

The  options  required  the  payment  of  interest  upon 
the  price  fixed  therein,  from  date  thereof  to  exercise  of 
the  option. 

MEMORANDUM  DECISION  OF  TRIAL  COURT 

In  its  Memorandum  Decision,  (Appendix  A)  the 
District  Court  held  that  the  controlling  factors  were: 

1.  Interest. 

2.  The  stock  was  never  transferred  to  the  defendant 
on  the  corporation's  books. 

3.  The  continuance  of  the  bankrupt's  share  of  the 
profits,  unaltered  by  the  "sale"  of  his  stock  to  the 
defendant. 

With  all  due  respect  to  the  District  Court,  the 
grounds  for  its  decision,  except  as  to  interest,  were  con- 
trary to  the  admitted  facts  of  the  case. 

The  Pre-Trial  Order  includes  the  following  under 
Admitted  Facts: 

"The  certificate  for  100  shares  of  stock  originally 
issued  to  the  bankrupt  was  surrendered  and  can- 
celled  on   the   corporate   books    (on   February   20, 
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1963)  and  a  new  certificate  therefor  was  issued  to 
the  defendant."  (R.  34  Pre-Trial  Order  P.  8,  L.  11- 
14.) 

and  the  undisputed  evidence  was  that  at  the  yearly  cor- 
porate meeting  after  the  February  20,  1963  transaction, 
the  compensation  of  the  bankrupt,  to  be  received  by  him 
from  Dering  Industries,  Inc.  was  reduced  from  $3,000.00 
per  year  to  $600.00  per  year  (Tr.  77).  While  the  appel- 
lant called  payments  to  bankrupt  for  previous  years,  a 
method  of  distributing  profits  from  the  corporation  (Tr. 
20,  21,  53),  any  such  plan  was  ended  when  the  corpo- 
rate stock  formerly  owned  by  bankrupt  was  issued  in 
the  name  of  appellant,  more  than  one  year  before  bank- 
ruptcy (Tr.  22).  This  change  did  not  result  from  any 
agreement  between  the  defendant  and  appellant,  but 
was  unilateral  action  of  appellant  as  the  sole  stockhold- 
er of  the  corporation  (Tr.  22-23). 

It  is  respectfully  submitted  that  the  preponderance  of 
the  evidence  does  not  establish  that  the  transactions 
were  security  devices;  considering  that  the  appellee  had 
the  burden  of  establishing  the  facts  by  "clear,  convinc- 
ing and  consistent  proof",  it  must  be  held  that  such  proof 
is  lacking.  Appellant  believes  appellee  recognized  that 
fact  before  trial  and  therefore  treated  the  transactions 
as  options  and  endeavored  to  prove  assumption  thereof 
and  performance  or  excuses  for  non-performance. 
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ARGUMENT 
II 

The  District  Court  erred  when  it: 

"Refused  to  give  force  or  effect  to  the  option  of 
September  30,  1951,  and  appellant's  exercise  there- 
of" 

for  the  following  reasons: 

If  the  "Options"  executed  in  1961-64  were  security 
devices,  then  the  original  option  of  September  30,  1951 
was  in  full  force  and  effect;  any  rights  of  the  bankrupt  or 
appellee  in  or  to  the  stock  were  subject  to  appellant's  right 
to  purchase  such  stock,  upon  the  bankruptcy  or  insolvency 
of  bankrupt,  at  its  book  value  with  credit  given  appellant 
for  the  funds  already  paid  bankrupt;  appellant  exercised 
that  option  right. 

The  situation  confronting  the  appellee  prior  to  com- 
mencement of  this  action,  was. 

1.  If  the  transactions  between  the  bankrupt  and  ap- 
pellant during  1961-64  were  to  be  considered  as  options, 
the  original  option  of  September  30,  1951  would  no 
longer  be  in  effect,  since  the  bankrupt  owned  no  stock 
upon  which  it  could  operate.  If  the  appellee  could  es- 
tablish that  he  had  assumed  the  option  contract  of 
March  4,  1964,  and  that  he  had  performed  thereunder, 
or  been  excused  from  performance,  appellee  could  re- 
cover under  the  option. 

2.  If  the  transactions  between  the  bankrupt  and  ap- 
pellant during  1961-64  were  to  be  considered  as  security 
devices,  witli  the  bankrupt  owning  the  equitable  interest 
in   100  shares  of  Bering  Industries,   Inc.  capital  stock, 
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subject  to  a  pledge  in  the  amount  of  $10,600.00,  such 
equitable  interest  of  the  bankrupt  would  be  subject  to 
the  option  of  September  30,  1951,  and  appellant  had  the 
right  to  purchase  such  stock  for  its  book  value,  and 
would  be  entitled  to  credit  upon  that  purchase  price  for 
the  amount  of  the  claimed  loan  plus  interest.  The  appel- 
lant had  given  notice  of  his  intention  to  exercise  the 
option  of  September  30,  1951. 

Confronted  with  this  situation,  the  trustee  elected  to 
treat  the  options  as  being  what  they  purported  to  be, 
and  endeavored  to  prove  the  trustee's  acceptance  and 
performance,  or  excuse  for  non-performance,  of  the  terms 
of  the  last  option — that  of  March  4,  1964.  This  he  failed 
to  do. 

On  its  own  initiative,  the  District  Court  found  such 
transactions  to  be  security  devices.  Appellant  has  as- 
signed such  finding  as  error,  but,  having  made  such 
finding,  the  District  Court  committed  additional  error 
by  not  giving  effect  to  the  option  of  September  30,  1951, 
which  would  have  limited  the  recovery  of  the  appellee 
herein  to  the  difference  between  the  book  value  of  the 
stock  and  the  claimed  loan  plus  interest. 

The  execution  and  consideration  for  this  original  op- 
tion of  September  30,  1951  is  admitted  (R.  28-30,  Par. 
Ill  Pre-Trial  Order)  and  its  continued  existence  was  not 
challenged  except  for  a  contention  of  appellee  (in  line 
with  the  theory  that  these  transactions  were  options  and 
not  security  devices)  that: 

"3.  The  agreement  of  March  4,  1964,  relative  to 
the   sale   or   liquidation   of  Dering   Industries,   Inc. 
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must  be  construed  as  superseding  any  and  all  prior 
agreements,  options,  understandings  and  arrange- 
ments between  the  defendant  and  the  bankrupt,  the 
parties  thereto."  (R.  38) 

which  was  not  sustained. 

By  failing  to  give  effect  to  this  original  option,  the 
District  Court  increased  the  effect  of  its  original  error 
in  holding  the  transactions  to  be  security  devices. 


ARGUMENT 
III 

The  District  Court  erred  in  finding  that: 

"6.  Within  one  year  prior  to  the  adjudication  of 
bankruptcy  on  April  16,  1964,  at  a  time  when  the 
bankrupt  was  insolvent,  the  bankrupt  transferred  to 
the  defendant  his  equitable  interest  in  the  stock  of 
the  corporation.  The  only  consideration  for  the  trans- 
fer was  the  cancellation  of  the  bankrupt's  indebted- 
ness and  accrued  interest." 

"8.  The  transfer  and  surrender  of  the  bankrupt's 
equitable  interest  in  the  100  shares  of  corporation 
stock,  which  had  a  fair  market  value  of  $25,120.00 
in  consideration  of  the  cancellation  of  the  bankrupt's 
indebtedness  and  accrued  interest  thereon,  aggre- 
gating $10,600.00  was  without  fair  consideration." 

on  the  following  grounds: 

a.  There  was   no  evidence  to  support  such  findings; 

b.  Such  findings  are  inconsistent  with  the  finding  that 
the  transactions  beKveen  the  parties  were  security  devices. 

The  District  Court,  in  its  Memorandum  Decision 
(Appendix  25)  stated  that  appellee  had  advanced  three 
theories  of  recovery: 
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1.  Express  assumption  by  the  appellee  of  the  option 
contract  of  March  4,  1964;  , 

2.  Transfer  by  the  bankrupt  with  actual  intent  to  de- 
fraud his  creditors;  ■ 

3.  Transfer  by  bankrupt  without  fair  consideration 
within  one  year  of  bankruptcy  while  insolvent  (construc- 
tive fraud)  (R.  49,  Appendix  25). 

The  contentions  of  the  appellee  do  not  include  a  con- 
tention that  there  was  any  transfer  by  the  bankrupt  in 
actual  or  constructive  fraud  of  his  creditors.  The  only 
contentions  in  the  Pre-Trial  Order  on  the  question  of 
fraud  are  as  follows: 

"*  *  *  /f  the  transaction  culnninatin^  in  said  agree- 
ment (of  March  4,  1964)  be  construed  as  an  agreement 
requiring  the  bankrupt  to  make  an  actual  payment  *  *  * 
then,  in  view  of  the  circumstances  existing  and  of  which 
the  defendant  had  knowledge,  such  transactions  consti- 
tuted a  transfer  made  or  incurred  without  fair  consider- 
ation by  the  bankrupt  who  was  then  insolvent  *  *  *"  (R. 
39,  L.  2-10)  (emphasis  added)  and  | 

"*  *  *  If  the  transaction  culminating  in  said  agree- 
ment (of  March  4,  1964)  be  construed  as  an  agreement 
requiring  the  bankrupt  to  make  an  actual  payment  *  *  * 
such  transaction  constituted  a  transfer  made  or  incurred 
with  intent  to  hinder,  delay  or  defraud  creditors  and 
was  fraudulent  *  *  *."  (R.  39,  L.  19-28)  (Emphasis 
added). 

These  contentions  made  by  the  appellee  were  in  line 
with  his  theory  that  the  agreement  of  March  4,   1964, 
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was  in  fact  an  option  and  any  rights  of  appellee  against 
the  appellant  rested  upon  enforcement  of  the  agreement 
of  March  4,  1964. 

Since  the  District  Court  held  that  the  appellee  had 
not  assumed  the  option  contract  of  March  4,  1964,  the 
contentions  as  to  its  construction  contained  in  the  Pre- 
Trial  Order  become  immaterial. 

Not  only  were  there  no  contentions  by  appellee  that 
a  transaction  occurred  within  one  year  of  bankruptcy, 
by  which  the  bankrupt  transferred  his  equitable  inter- 
est in  the  corporate  stock  to  appellant  in  return  for  can- 
cellation of  indebtedness,  there  was  no  evidence  of  any 
such  transfer. 

The  only  transaction  between  the  appellant  and 
bankrupt  within  one  year  of  bankruptcy  was  the  trans- 
action of  March  4,  1964  which  the  District  Court  found 
to  be  a  security  device. 

The  finding  of  the  District  Court  that  such  a  void- 
able transfer  occurred  within  one  year  of  bankruptcy 
loses  any  weight  it  might  otherwise  have,  because  the 
District  Court,  in  its  Memorandum  Decision,  says: 

"Although  the  Court  is  unable  to  fix  the  precise 
date  the  Court  does  find  *  *  *"  (R.  51,  Appendix 
27)   (emphasis  added). 

If  the  District  Court  had  regarded  the  transaction 
of  March  4,  1964  as  being  a  transfer  in  fraud  of  credit- 
ors, there  would  have  been  no  uncertainty  as  to  date. 
There  simply  was  no  evidence  of  any  other  transaction 
between  the  parties  within  one  year  of  bankruptcy,  and 
the  finding  of  the  Court  is  unsupported  by  any  evidence. 
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CONCLUSION 

The  inevitable  conclusion  to  be  drawn  from  the  rec- 
ord in  this  case,  is  that  facts  and  logic  were  disregarded 
by  the  District  Court  and  that  the  judgment  in  favor  of 
the  appellee  must  be  reversed. 

Respectfully  submitted, 

C.  X.  BOLLENBACK 

Attorney  for  Appellant 
Alonzo  W.  Dering 


CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rule  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

C.   X.   BOLLENBACK  J 
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APPENDIX  A 

MEMORANDUM  DECISION 

The  trustee  has  sought  to  recover  a  share  of  the  pro- 
ceeds of  the  sale  of  Dering  Industries,  Inc.  to  Moncrief- 
Lenoir.  Three  theories  of  recovery  have  been  advanced: 
(1)  express  assumption  by  the  trustee  of  the  option  con- 
tract of  March  4,  1964,  11  U.S.C.  §1 10(b):  (2)  a  trans- 
fer by  the  bankrupt  with  actual  intent  to  hinder,  delay 
or  defraud  creditors,  11  U.S.C.  §  107(d)(2)(d);  and  (3) 
a  transfer  by  the  bankrupt  without  fair  consideration 
within  one  year  prior  to  bankruptcy  and  while  insolvent, 
11  U.S.C.  §  107(d)(2)(a). 

After  weighing  the  evidence  and  studying  the  exhib- 
its, the  court  has  concluded  that  the  trustee  has  failed 
to  sustain  the  burden  of  proof  as  to  assumption  of  the 
option  agreement  of  March  4,  1964.  The  only  evidence 
introduced  by  the  trustee  was  that  notice  was  given 
that  a  claim  was  being  made  to  the  proceeds  of  the  sale, 
but  a  mere  claim  to  the  proceeds  does  not  give  fair  or 
adequate  notice  of  assumption  of  the  contract  since  such 
a  claim  is  also  fully  consistent  with  other  theories  of 
right  to  the  proceeds,  such  as  fraudulent  transfer,  unlaw- 
ful preference  or  equitable  ownership.  Even  allowing  the 
requested  amendment  to  plaintiff's  pretrial  order  conten- 
tions to  conform  to  the  proof,  the  court  is  not  prepared 
to  find  that  notice  of  assumption  was  waived  by  the 
defendant  by  the  mere  statement  of  his  position  that  the 
bankrupt  had  no  right  to  the  proceeds  because  he  had 
not  exercised  the  purchase  option  by  May  31,  1964. 
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The  court  is  also  of  the  opinion  that  the  trustee  has* 
failed  to  carry  his  burden  of  proof  as  to  the  claim  that 
the  bankrupt's  interest  in  the  100  shares  of  stock  was 
transferred  with  an  actual  intent  to  hinder,  delay  or  de- 
fraud creditors.  However,  the  court  does  find  that  the 
trustee  has  succeeded  in  proving  a  transfer  without  fair 
consideration  within  one  year  prior  to  bankruptcy  and 
while  the  bankrupt  was  insolvent. 

The  entire  pattern  of  this  series  of  "sales"  and  "op- 
tions to  repurchase"  strongly  indicates  that  the  transac- 
tions were  in  fact  merely  security  devices  for  loans  made 
to  the  bankrupt.  The  "options"  provided  for  the  pay- 
ment of  interest  and  on  at  least  one  occasion,  Decem- 
ber 6,  1962,  adjustment  was  made  to  allow  for  interest. 
On  that  occasion  the  bankrupt  "exercised"  the  "option" 
and  "repurchased"  22  shares,  but  paid  a  price  which  un- 
der the  option  agreement  was  equivalent  to  the  price  for 
30  shares.  The  defendant,  with  commendable  candor, 
testified  that  the  disparity  was  to  allow  for  interest  paid 
him  by  the  bankrupt.  Had  the  options  provided  only 
for  a  fixed  purchase  price  a  closer  question  would  be 
presented,  but  interest  by  definition  is  the  price  per  unit 
time  paid  by  the  borrower  on  what  he  borrows.  Further- 
more, the  stock  was  never  transferred  to  the  defendant 
on  the  corporation's  books.  In  addition,  the  bankrupt 
continued  to  receive  a  salary  for  his  services  on  the  same 
terms  as  before  the  purported  sale  of  his  stock.  This  sal- 
ary was  based  on  the  profits  of  the  corporation  and  inas- 
much as  no  dividends  were  ever  declared,  the  salary  ap- 
pears to  have  been  primarily  a  device  for  the  distribu- 
tion of  corporate  profits.  The  continuance  of  the  bank- 
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rupt's  share  of  the  profits,  unaltered  by  the  "sale"  of  his 
stock  to  the  defendant,  is  further  indication  of  his  reten- 
tion of  an  equitable  interest  in  the  stock.  Adopting  the 
theory  most  favorable  to  the  defendant,  the  court  can 
at  best  find  the  transaction  to  be  a  security  device. 

Although  the  court  is  unable  to  fix  the  precise  date, 
the  court  does  find  that  within  one  year  prior  to  the  ad- 
judication of  bankruptcy  on  April  16,  1964,  and  at  a 
time  when  the  bankrupt  was  already  insolvent,  the  bank- 
rupt transferred  to  the  defendant  his  equitable  interest  in 
the  100  shares  of  Dering  Industries  stock.  The  only  con- 
sideration for  the  transfer  was  the  cancellation  of  the 
debt  and  accrued  interest. 

The  parties  have  agreed  that  the  defendant  realized 
$50,240  from  the  sale  of  Dering  Industries,  Inc.  and  the 
court  finds  this  to  be  the  fair  market  value  at  the  time 
of  the  transfer  of  the  bankrupt's  equitable  interest.  The 
trustee  is  entitled  to  one-half  of  that  amount  minus 
$10,600,  the  agreed  amount  of  the  debt  and  accrued  in- 
terest, or  $14,520.  The  court  further  finds  that  the  de- 
fendant is  entitled  to  a  credit  of  $400  for  the  value  of  his 
services  rendered  in  winding  up  the  affairs  of  the  corpo- 
ration. 

Judgment  will  be  entered  in  favor  of  the  plaintiff 
trustee  for  $14,120. 

Plaintiff's  counsel  will  prepare  findings,  conclusions 
and  judgment  to  be  submitted  to  this  Court  not  later 
than  July  19,  1965.  Defendant's  counsel  shall  have  five 
days  thereafter  to  note  any  objections. 

DATED  this  8tli  day  of  July,  1965. 
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APPENDIX  B 

Appellee-Plaintiff's  Exhibits 
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Appeal  from  the  United  States  District  Court 
tor  the  District  of  Oregon 

Honorable  William  T.  Beeks,  Judge 


STATEAAENT  OF  JURISDICTION 

The  appellee-plaintiff,  Everett  H.  Williams,  trustee 
in  bankruptcy  of  Eldon  P.  Dering,  bankrupt,  commenced 
this  suit  in  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon  to  recover  certain  moneys  from  appel- 
lant-defendant, Alonzo  W.  Dering.  Jurisdiction  was 
based  upon  Section  67(e)  of  the  Bankruptcy  Act,  11 
U.S.C.  107(e). 


After  a  trial  before  the  Honorable  William  T.  Beeks, 
Judge  of  the  United  States  District  Court,  and  a  hearing 
on  objections  of  the  appellant  to  Findings  of  Fact  and 
Conclusions  of  Law  proposed  by  the  Court,  a  judgment 
based  upon  Findings  of  Fact  and  Conclusions  of  Law 
was  entered  in  favor  of  the  appellee  in  the  sum  of  $14,- 
120.00,  together  with  interest  at  the  rate  of  6%  from 
June  30,  1964,  and  costs  and  disbursements.  This  is  an 
appeal  by  the  appellant  from  said  judgment. 

STATEMENT  OF  FACTS 

The  appellant  and  his  brother,  the  bankrupt  (also 
known  as  Mike  Dering),  organized  Dering  Industries, 
Inc.,  an  Oregon  corporation,  in  1951.  The  corporation, 
which  was  engaged  in  the  manufacture  and  sale  of  alum- 
inum fence  gates,  was  managed  by  the  appellant  from 
the  time  of  its  inception  (Tr.  6).  It  maintained  offices 
in  an  office  and  warehouse  building  owned  by  the  bank- 
rupt, who  also  rendered  services  for  the  corporation 
when  the  appellant  was  away  (Tr.  6).  The  appellant 
and  the  bankrupt  were  officers  and  directors  of  the 
corporation  until  its  sale  in  1964  (Tr.  23). 

Two  hundred  shares  of  capital  stock  were  issued, 
100  shares  each  to  the  appellant  and  the  bankrupt.  On 
September  30,  1951,  the  appellant  and  the  bankrupt  ex- 
ecuted reciprocal  options  for  the  purchase  of  the  stock 
of  the  other.  Said  options  are  set  forth  in  the  Pre-Trial 
Order  (R.  28-30).  The  appellant  and  the  bankrupt  each 
held  separate  stock  certificates  for  100  shares  of  stock 
until  December  6,  1961  (Tr.  6). 


On  December  6,  1961,  the  bankrupt  being  in  finan- 
cial difficulties  and  in  need  of  money,  obtained  $10,000 
from  the  appellant.  At  the  same  time  the  bankrupt  en- 
dorsed and  delivered  his  stock  certificate  to  the  appel- 
lant who  in  turn  executed  and  delivered  to  the  bankrupt 
a  document  entitled  "OPTION  TO  PURCHASE 
STOCK."  This  document,  set  forth  in  the  Pre-Trial 
Order  (R.  30-31),  purported  to  give  the  bankrupt  the 
exclusive  right  and  option  for  a  period  of  180  days  from 
the  date  thereof  to  purchase  the  100  shares  of  stock 
for  $10,000  plus  interest  at  the  rate  of  6  percent.  The 
stock  certificate  was  not  transferred  nor  a  new  certifi- 
cate issued  on  the  books  and  records  of  the  corpora- 
tion at  that  time  (Tr.  10). 

On  June  6,  1962,  the  bankrupt  repaid  the  appellant 
the  sum  of  $3,000  (R.  31:  Tr.  11).  On  the  same  date 
the  appellant  executed  and  delivered  to  the  bankrupt  an- 
other document  entitled  "OPTION  TO  PURCHASE 
STOCK,"  set  forth  in  the  Pre-Trial  Order  (R.  31),  pur- 
porting to  give  the  bankrupt  the  exclusive  right  and 
option  for  a  period  of  180  days  from  the  date  thereof  to 
purchase  70  shares  of  stock  for  the  sum  of  $7,000  plus 
interest  at  the  rate  of  6  percent. 

On  December  6,  1962,  the  bankrupt  repaid  the  ap- 
pellant the  further  sum  of  $3,000  (R.  32;  Tr.  11,  13). 
On  the  same  date  the  appellant  executed  and  delivered 
to  the  bankrupt  a  document  likewise  entitled  "OPTION 
TO  PURCHASE  STOCK,"  set  forth  in  the  Pre-Trial 
Order  (R.  32),  purporting  to  give  the  bankrupt  the  ex- 
clusive right  and  option  for  a  period  of  180  days  from 


the  date  thereof  to  purchase  48  shares  of  capital  stock 
for  the  sum  of  $4,800  plus  interest  at  the  rate  of  6  per- 
cent. 

Notwithstanding  these  repayments  the  appellant  con- 
tinued to  hold  the  stock  certificate  originally  issued  to 
the  bankrupt  and  endorsed  to  the  appellant  on  Decem- 
ber 6,  1961,  and  no  new  certificates  of  stock  were  issued 
either  to  the  appellant  or  the  bankrupt  on  these  two 
occasions  (Tr.  10). 

The  so-called  option  given  the  bankrupt  after  the 
first  repayment  of  $3,000  on  June  6,  1962,  reduced  the 
amount  of  stock  which  the  bankrupt  had  a  right  to 
purchase  from  100  shares  to  70  shares.  Appellant's  ex- 
planation was  that  the  bankrupt  had  "repurchased"  30 
shares  at  the  rate  of  $100  per  share  (Tr.  11).  The  so- 
called  option  given  on  the  occasion  of  the  second  repay- 
ment of  $3,000  on  December  6,  1961,  reduced  the  amount 
of  shares  which  the  bankrupt  had  a  right  to  repurchase 
from  70  to  48  shares;  that  is  the  bankrupt,  according  to 
appellant,  had  this  time  "repurchased"  only  22  shares 
for  $3,000.  Appellant  explained  the  difference  in  the 
number  of  shares  received  by  admitting  that  some  por- 
tion of  the  amount  received  by  him  had  been  applied 
to  interest  (Tr.  13). 

On  February  20,  1963,  the  bankrupt,  again  being  in 
need  of  money,  obtained  $5,850  from  the  appellant  (R. 
32;  Tr.  13),  who  at  the  same  time  executed  and  deliv- 
ered to  the  bankrupt  a  document  entitled  "OPTION," 
set  out  in  full  in  the  Pre-Trial  Order  (R.  32-34),  pur- 
porting to  give  the  bankrupt  an  option  to  purchase  100 


shares  of  stock  on  the  terms  and  conditions  set  forth 
in  said  document.  At  this  time  the  certificate  originally 
issued  to  the  bankrupt  was  cancelled  and  a  new  certifi- 
cate was  issued  to  the  appellant  (R.  34;  Tr.  13). 

On  March  4,  1964,  there  was  a  further  transaction 
between  the  parties  which  did  not  involve  any  transfer 
of  funds.  At  that  time  both  parties  executed  the  final 
document  relating  to  the  corporation  and  its  stock,  en- 
titled "AGREEMENT  —  BETWEEN  ALONZO  W. 
DERING  AND  ELDON  P.  DERING,  set  forth  in  the 
Pre-Trial  Order  (R.  34-35),  which  agreement  provided 
for  the  sale  or  liquidation  of  the  corporation.  Unlike  the 
four  prior  documents,  all  of  which  were  designated 
"OPTIONS,"*  the  document  dated  March  4,  1964,  is 
entitled  "AGREEMENT."  Also  it  is  the  only  document 
to  which  both  parties  were  signatories,  all  of  the  so-called 
option  documents  being  executed  solely  by  the  appel- 
lant. 

What  were  the  circumstances  obtaining  at  that  time, 
that  is  March  4,  1964?  The  bankrupt  had  been  in  fi- 
nancial difficulties  for  some  time.  A  number  of  lawsuits 
against  him  had  proceeded  to  judgment.  The  bankrupt 
had  been  forced  to  cease  his  rose-growing  and  nursery 
business,  and  also  to  sell  his  inventory  and  surrender 
his  office  and  warehouse  by  November  1,  1963  (R.  36; 
Tr.  14,  17-19).  In  fact,  he  had  terminated  his  opera- 
tions in  the  summer,  or  in  any  event  by  September  of 
1963  (Tr.  55).  On  November  1,  1963,  and  thereafter,  he 


*  These  documents  dated  December  6,  1961,  June  6.  1962, 
December  6,  1962,  and  February  20,  1963,  are  sometimes  herein- 
after referred  to  as  the  so-called  option  documents. 


was  admittedly  insolvent  (R.  36;  Tr.  17).  The  appellant 
for  a  long  time  had  been  aware  of  his  brother's  financial 
difficulties  and  of  his  insolvency  on  November  1,  1963, 
and  thereafter  (R.  37;  Tr.  17). 

Further,  on  that  date,  that  is  March  4,  1964,  Bering 
Industries,  Inc.  had  in  excess  of  $20,000  in  cash  in  the 
bank  plus  accounts  receivable,  inventory  and  equipment, 
and  no  outstanding  debts  of  any  kind  (Tr.  27,  114-115; 
Ex.  22).  Moreover,  it  had  a  franchise  from  Life-Time 
Gate  Co.,  a  subsidiary  of  Moncrief-Lenoir,  to  whom  the 
stock  of  the  corporation  was  thereafter  sold.  The  fran- 
chise was,  and  for  two  or  three  years  prior  thereto  had 
been,  valued  by  the  appellant  at  $25,000  (Tr.  64-66, 
79-80)  and  was  almost  immediately  thereafter  sold  on 
March  27,  1964,  for  $25,000,  that  is  a  value  of  $25,000 
was  placed  on  the  franchise,  in  addition  to  the  value  of 
the  other  assets,  in  determining  the  purchase  price  of 
the  stock  (Tr.  27,  78-80;  Exs.  29,  34). 

By  March  4,  1964,  the  appellant  had  determined,  be- 
cause of  the  bankrupt's  financial  difficulties  and  the  im- 
pending loss  of  the  building  in  which  the  corporation's 
offices  were  located  (Ex.  22),  to  sell  or  liquidate  the  cor- 
poration. The  day  previous,  on  March  3,  1964,  he  had 
written  to  Moncrief-Lenoir  (Ex.  22)  relative  to  a  pos- 
sible sale.  After  some  indication  that  Moncrief-Lenoir 
was  not  interested  in  the  purchase  of  the  corporation 
(Tr.  28,  Ex.  28)  and  some  negotiations  between  the 
appellant  and  Mr.  Zanley  Galton,  president  of  Western 
Wire  Works  (Tr.  28-30),  an  agreement  for  the  sale 
of  the  stock  of  the  corporation,  including  the  sum  of 
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$25,000  for  the  franchise,  was  reached  in  a  long-distance 
telephone  conversation  between  the  appellant  and  Frank 
Lenoir  and  confirmed  by  letter  the  following  day,  that 
is,  March  27,  1964  (Tr.  27-28,  63;  Ex.  29). 

It  would  appear  there  was  no  question  concerning 
the  ultimate  consummation  of  the  purchase  and  sale 
transaction  and  the  appellant  took  certain  steps  and  im- 
mediately corresponded  with  the  purchaser  relative  to 
various  matters  predicated  thereon  (Ex.  30,  31).  Pos- 
session of  the  physical  assets  was  taken  by  the  purchaser 
on  or  about  June  1,  1964  (Tr.  32),  although  the  final  de- 
termination of  the  purchase  price  and  payment  thereof 
was  not  made  until  July  1,  1964,  when  the  appellant  re- 
ceived the  total  sum  of  $50,241   (Tr.   115:  Ex.  34). 

In  the  meantime  the  bankrupt  filed  a  voluntary  pe- 
tition in  bankruptcy  on  April  16,  1964  and  was  adjudi- 
cated a  bankrupt  (R.  27). 

The  salaries  and  profits  of  the  corporation  were  dis- 
tributed to  the  appellant  and  the  bankrupt  on  an  annual 
basis  at  the  close  of  each  fiscal  year  (Tr.  53,  55).  As  a 
practical  matter,  appellant  admitted  that  salaries  were 
adjusted  at  the  close  of  each  year  in  an  effort  to  ab- 
sorb all  of  the  profits  of  the  corporation  (Tr.  55). 

The  appellant  has  conceded  that  profits  were  shared 
with  the  bankrupt  until  the  close  of  the  fiscal  year  on 
May  31,  1963  at  which  time  the  bankrupt  received 
$3,000  (Tr.  21-22).  The  appellant  testified  that  only 
$600  was  paid  the  bankrupt  for  the  fiscal  year  ending 
May  31,  1964,  despite  the  fact  the  bankrupt  admittedly 
performed  no  services  subsequent  to  September,   1963. 
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There  were  no  minutes  or  other  records  providing  any 
basis  or  explanation  for  any  profit  or  salary  adjustments 
subsequent  to  May  31,  1963  (Tr.  23-24).  It  should  be 
noted  that  of  the  $600  payment  to  the  bankrupt  for  the 
final  year  the  portion  for  the  period  commencing  with 
June  1,  1963,  and  ending  with  the  date  the  bankruptcy 
petition  was  filed  was  paid  to  appellee  as  trustee  in 
bankruptcy  (Tr.  77-78),  and  only  the  portion  of  the 
salary  payment  for  the  period  subsequent  to  the  filing 
of  the  petition  was  paid  to  the  bankrupt  (Tr.  77-78). 

As  appellee  has  pointed  out  in  his  brief  (Br.  16),  the 
schedules  filed  by  the  bankrupt  did  not  list  the  appellant 
as  a  creditor  (Ex.  1).  Neither  did  the  bankrupt's  sched- 
ules list  the  corporation  stock  or  the  agreement  of  March 
4,  1964  among  the  assets  (Tr.  103,  Ex.  1). 

SUMMARY  OF  ARGUMENT 

The  appellant  has  assigned  three  specifications  of 
error  with  respect  to  which  the  appellee's  argument  is  as 
follows : 

1.  Specification  of  Error  1. 

The  four  so-called  option  documents  dated  December 
6,  1961,  to  February  20,  1963,  inclusive,  were  security 
devices  for  loans  made  by  the  appellant  to  the  bankrupt. 

a.  The  evidence  clearly  supports  such  finding.  % 

h.  The  trial  court  properly  made  its  findings  upon 
the  basis  of  the  evidence  presented  and  not  upon  the 
theory  upon  which  the  parties  may  have  tried  the  case. 


Hormel  v.  Helvering,  312  U.S.  522,  61  S.  Ct.  719, 

85  L.  Ed.  1037  (1940). 
United  States  v.  Bess,  357  U.S.  51,  78  S.  Ct.  1054, 

2  L.  Ed.  2d  1135  (1958). 
Fireside    Marshmallow    Co.    v.     Frank    Quinlan 

Const.  Co.,  8  Cir.,   199  F.2d  511   (1952). 
Massachusetts  Bonding  &  Insurance  Co.  v.  State 

of  New  York,  2  Cir.,  259  F.2d  33  (1958). 

2.  Specification  of  Error  2. 

The  agreement  of  March  4,  1964,  superseded  any 
and  all  prior  agreements,  options  and  understandings 
and  was  made  in  contemplation  of  the  sale  or  liquida- 
tion of  the  stock  or  assets  of  the  corporation;  and  ac- 
cordingly the  trial  court  properly  disregarded  the  ap- 
pellant's contention  based  upon  the  option  dated  Sep- 
tember 30,  1951. 

3.  Specification  of  Error  3. 

a.  The  evidence  clearly  supports  the  findings  that 
within  one  year  prior  to  the  adjudication  in  bankruptcy 
and  at  a  time  when  the  bankrupt  was  insolvent,  he  trans- 
ferred his  equitable  interest  in  the  100  shares  of  corpora- 
tion stock  to  the  appellant,  that  said  transfer  was 
without  fair  consideration  and  that  the  value  of  the 
bankrupt's  equitable  interest  at  the  time  of  transfer  was 
$25,120. 

b.  These  findings  are  not  inconsistent  with  the  find- 
ing that  the  four  so-called  option  documents  of  Decem- 
ber 6.  1961,  to  February  20,  1963,  inclusive,  were  secur- 
ity devices.  The  agreement  of  March  4.  1964.  was  not  a 
security  device  but  an  agreement  for  sale  or  liquidation 
of  the  corporation. 
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c.  The  appellant's  contentions  as  to  the  Pre-Trial 
Order,  the  inadequacy  of  the  appellee's  contentions  and 
Finding  10  have  no  validity. 

(1)  A  pre-trial  order  is  to  be  liberally  construed  and 
the  court  may  consider  issues  not  framed  therein  and 
make  findings  of  fact  relative  thereto. 

3  Moore,  Federal  Practice,  2d  Ed.  1132. 

Smith  Contracting  Corp.  v.   Trojan  Const.   Co., 

Inc.,  10  Cir.,  192  F.2d  234  (1951). 
Rosden   v.   Leuthold,   C.A.,   D.C.,    274  F.2d    747 

(1960). 
Scott  V.  Spanjer  Bros.,  Inc.,  2  Cir.,  298  F.2d  928 

(1962). 
Century  Refining  Co.  v.  Hall,  10  Cir.,  316  F.2d 

15  (1963). 
Clark  V.  Pennsylvania  Railroad  Company,  2  Cir., 

328  F.2d  591  (1964). 

(2)  A  pre-trial  order  may  be  amended  to  permit  a 
court  to  make  findings  and  the  court  may  amend  by 
making  findings. 

Fireside  Marshmallow  Co.  v.  Frank  Quinlan 
Const.  Co.,  8  Cir.,  199  F.2d  511   (1952). 

American  Pipe  8e  Steel  Corp.  v.  Firestone  Tire  & 
Rubber  Co.,  9  Cir.,  292  F.2d  640  (1961). 

Interstate  Plywood  Sales  Co.  v.  Interstate  Con- 
tainer Corp.,  9  Cir.,  331  F.2d  449  (1964). 

Brucker  v.  United  States,  9  Cir.,  338  F.2d  427 
(1964). 

(3)  A  pre-trial  order  is  amended  by  implied  con- 
sent by  the  introduction  of  evidence  without  objection 
and  issues  so  tried  are  treated  as  if  raised  in  the  plead- 
ings. 
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Southern  Pacific  Co.  v.  Libbey,  9  Cir.,   199  F.2d 

341  (1952). 
Shelley  v.  Union  Oil  Co.  of  Cal.,  9  Cir.,  203  F.2d 

808  (1953). 
Glens  Falls  Indemnity  Company  v.  United  States, 

9  Cir.,  229  F.2d  370  (1955). 
Kirk  V.  United  States,  9  Cir.,  232  F.2d  763  (1956). 
Hall    V.    National    Supply   Co.,    5   Cir.,    270   F.2d 

379  (1959). 
Rosden   v.    Leuthold,   C.A.,   D.C.,    274   F.2d   747 

(1960). 
June  T.,  Inc.  v.  King,  5  Cir.,  290  F.2d  404  (1961). 
Securities  and  Exchange  Commission  v.  Rapp,  2 

Cir.,  304  F.2d  786  (1962). 
3  Moore,  Federal  Practice,  2d  Ed.  983,  984. 

(4)  Where  issues  are  tried  a  court  must  make  find- 
ings thereon. 

3  Moore,  Federal  Practice,  2d  Ed.  996. 
Securities  and  Exchange  Commission  v.  Rapp,  2 
Cir.,  304  F.2d  786  (1962). 

The  appellee  further  makes  the  following 

4.  Argument  for  Affirmance  of  Judgment. 

The  judgment  of  the  trial  court  must  be  affirmed 
unless  its  findings  of  fact  are  clearly  erroneous. 

Fireside    Marshmallow    Co.    v.    Frank    Quinlan 

Const.  Co.,  8  Cir.,  199  F.2d  511  (1952). 
American  Pipe  &  Steel  Corp.  v.  Firestone  Tire  & 
Rubber  Co.,  9  Cir.,  292  F.2d  640  (1961). 
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ARGUMENT 

1 .  Answer  to  Appellant's  First  Specification  of  Error 

Appellant's  first  specification  of  error  is: 
"The  District  Court  erred  in  finding: 

'4.  The  various  transactions  involving  the 
delivery  and  transfer  of  sums  from  defendant  to 
bankrupt  and  from  bankrupt  to  defendant  and 
the  execution  and  delivery  of  the  aforemen- 
tioned options  superseded  each  other  and  said 
option  documents  were  intended  to  constitute 
security  devices  for  loans  made  by  the  defend- 
ant to  the  bankrupt.'  (R.  88  Findings  etc.) 

on  the  grounds  and  for  the  reasons: 

"a.  The   evidence   was   insufficient   to   establish 
the  purported  fact; 

"b.  Such  finding  was  inconsistent  with  the  the- 
ory upon  which  the  appellee  tried  the  case." 

In  his  argument  thereon  the  appellant  sets  forth 
some  factors  to  be  considered  in  determining  whether  a 
particular  transaction  is  a  sale  with  an  option  back  or 
a  security  transaction.  His  statement  of  the  factors  con- 
sists of  generalized  statements  of  language  appearing  in 
Blue  River  Sawmills  Ltd.  v.  Gates,  225  Or.  439,  358 
P.2d  239  (1960).  The  appellant  then  suggests  that  the 
evidence  should  be  tested  in  the  light  of  the  factors 
enumerated,  proceeds  to  make  a  few  brief  references 
to  some  of  the  testimony  and  the  documentary  evidence 
and  to  the  memorandum  decision  of  the  trial  court,  and 
concludes  that  "the  preponderance  of  the  evidence  does 
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not  establish  that  the  various  transactions  were  secur- 
ity devices"  (Appt's.  Br.  10,  18). 

It  is  submitted  that  the  appellant  has  either  failed 
to  note  or  deliberately  overlooked  a  substantial  amount 
of  testimony  and  documentary  evidence,  including  pro- 
visions of  the  four  so-called  option  docum.ents,  which 
clearly  establish  the  contrary.  Of  greater  importance  is 
the  fact,  which  the  appellee  wishes  to  emphasize,  that 
the  appellant  has  erroneously  interpreted  Finding  4  as 
including  the  agreement  of  March  4,  1964  among  the 
"option  documents  *  *  *  intended  to  constitute  security 
devices  for  loans  made  by  the  defendant  to  the  bank- 
rupt" (R.  88).  It  should  be  noted  that  Finding  4  relates 
to  "transactions  involving  the  delivery  and  transfer  of 
sums  from  defendant  to  bankrupt  and  from  bankrupt  to 
defendant"  and  that  no  transfer  of  funds  was  in- 
volved in  the  March  4,  1964,  transaction.  It  is  undoubt- 
edly because  of  this  erroneous  interpretation  of  Finding 
4  that  the  appellant  urges  as  his  second  specification  of 
error  that  the  District  Court  erred  in  refusing  to  give 
force  or  effect  to  the  option  agreement  of  September  30, 
1951,  and  the  appellant's  exercise  thereof  (Appt's.  Br. 
10,  19),  and  that  he  contends  in  his  third  specification 
of  error  that  Findings  6  and  8  on  the  one  hand  are  in- 
consistent with  Finding  4  on  the  other  (Appt's.  Br.  10, 
21).  The  appellee  will  discuss  this  observation  in  detail 
in  his  answer  to  the  appellant's  third  assignment  of  er- 
ror. The  appellee  at  this  point  deems  it  sufficient  to 
observe  that  the  agreement  of  March  4,  1964,  was  not 
intended  as  a  security  device  nor  was  it  regarded  as  such 
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by  the  trial  court  when  he  entered  the  findings  of  fact, 
conclusions  of  law  and  judgment. 

Let  us  consider  some  of  the  evidence.  There  were 
four  so-called  option  documents  executed  betwen  De- 
cember 6,  1961,  and  February  20,  1963.  Each  of  these 
documents  fixed  the  price  to  be  paid  to  the  appellant 
for  the  "repurchase"  of  the  designated  number  of  shares 
of  stock  referred  to  therein  at  an  amount  precisely 
equal  to  $100  per  share  plus  interest  at  the  rate  of  6% 
per  annum.  The  appellant  testified  that  he  had  charged 
interest  when  the  second  repayment  of  $3,000  was  made 
by  the  bankrupt  on  December  6,  1961  (Tr.  13).  How 
the  interest  was  computed  he  did  not  know.  In  any 
event,  $3,000  was  paid  for  22  shares  purportedly  re- 
purchased by  the  bankrupt,  an  amount  in  substantial 
variance  from  the  price  of  $100  per  share  specified  in 
the  so-called  option  document  dated  June  6,  1962.  Like- 
wise, the  amount  advanced  by  the  appellant  to  the  bank- 
rupt on  February  20,  1963,  $5,850,  was  at  substantial 
variance  from  the  price  of  52  shares  at  that  time  presum- 
ably again  "purchased"  from  the  bankrupt. 

The  recital  in  the  so-called  option  document  of  June 
6,  1962  that  the  bankrupt  had  theretofore  transferred 
70  shares  to  the  appellant  and  the  similar  recital  in  the 
so-called  option  document  dated  December  6,  1962  that 
the  bankrupt  had  theretofore  transferred  48  shares  to 
the  appellant  are  inconsistent  with  what  the  appellant 
has  contended,  namely  that  he  purchased  100  shares 
from  the  bankrupt  on  December  6,  1961,  and  that  the 
bankrupt  had  repurchased  30  shares  and  an  additional 
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22  shares  during  1962.  These  recitals,  if  they  are  at  all 
meaningful,  are  consistent  only  with  pledges  of  70  and 
48  shares  respectively  and  the  word  "transferred"  in  the 
recitals  properly  should  be  read  as  "transferred  as  col- 
lateral security." 

Notwithstanding  the  purported  purchase  of  100 
shares  of  the  bankrupt's  stock  originally  on  December 
6,  1961,  the  purported  repurchases  of  30  shares  and  22 
shares  by  the  bankrupt  during  1962  and  the  purported 
repurchase  of  52  shares  by  the  appellant  on  February  20, 
1963,  the  bankrupt  continued  to  share  in  profits  until 
June,  1963  (Tr.  21-22).  This  sharing  in  profits,  as  noted 
by  the  trial  court  in  its  memorandum  opinion,  is  in- 
consistent with  the  appellant's  theory  of  a  purchase  and 
sale  of  the  bankrupt's  stock  and  is  consistent  only  with 
the  analysis  of  the  court  and  Finding  4  that  these  trans- 
actions involved  loans  and  that  the  so-called  option  doc- 
uments were  security  devices. 

The  appellant's  observation  in  his  brief  on  page  18 
that  "the  undisputed  evidence  was  that  at  the  yearly 
corporate  meeting  after  the  February  20,  1963  transac- 
tion, the  compensation  of  the  bankrupt,  to  be  received 
by  him  from  Dering  Industries,  Inc.  was  reduced  from 
$3,000.00  per  year  to  $600.00  per  year  (Tr.  77)"  is  simply 
not  corect.  The  minutes  of  the  meetings  are  in  evidence 
(Exs.  41,  42).  The  trial  court  made  express  inquiry  rela- 
tive thereto  (Tr.  23)  and  counsel  for  the  appellant  stated 
that  there  was  no  provision  in  the  minutes  relative  to 
compensation  or  profits  (Tr.  23).  Further,  Exhibit  22, 
being  a  letter  dated  March  3,  1964,  from  the  appellant 
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to  Moncrief-Lenoir  specifically  states  that  the  appellant 
still  kept  the  bankrupt  on  the  payroll  and  "divide  the 
profits  with  him."  Finally,  profits  as  noted  were  adjusted 
at  the  close  of  each  year  (Tr.  53,  55).  The  reduction  of 
the  bankrupt's  share  to  $600.00  was  a  unilateral  action 
of  the  appellant  (Tr.  22-23),  made  in  June,  1964,  after 
the  agreement  of  March  4,  1964,  after  the  petition  in 
bankruptcy  had  been  filed  on  April  16,  1964,  and  after 
the  appellant  knew  that  a  major  portion  of  the  salary  or 
profits  received  by  the  bankrupt  would  have  to  be  paid 
to  the  trustee  in  bankruptcy  and  not  to  the  bankrupt 
himself. 

The  appellant  has  observed  in  his  brief  (Br.  16)  that 
the  statement  of  affairs  filed  with  the  petition  in  bank- 
ruptcy recited  that  the  option  had  been  released  (Ex.  1) 
and  that  the  appellant  was  not  listed  as  a  creditor  in 
the  schedules  filed  in  bankruptcy  (Ex.  1).  With  respect 
thereto  it  is  sufficient  to  note  that  these  facts  are  com- 
pletely consistent  with  the  sale  and  transfer  of  the  stock 
to  the  appellant  on  March  4,  1964. 

The  only  other  observation  made  by  appellant  is  the 
fact  that  the  bankrupt  was  not  called  as  a  witness.  As 
the  defendant  admitted,  the  bankrupt  had  suffered  a 
heart  attack  in  1955  (Tr.  15),  he  had  been  ill  on  vari- 
ous occasions  subsequently  thereto,  and  for  a  period  the 
bankrupt's  son  Patrick  had  run  the  business  (Tr.  14-15) 
and  he  was  and  had  been,  at  least  from  October,  1964, 
in  Phoenix,  Arizona  (Tr.  5).  It  must  further  be  presumed 
that  the  bankrupt  had  no  particular  interest  in  the  out- 
come of  the  litigation  except  such  as  might  derive  from 
his  family  relationship  to  the  appellant. 


17 

The  financial  needs  of  the  bankrupt,  a  fact  sought  to 
be  glossed  over  by  the  appellant  by  his  observation  that 
"the  appellant  knew  bankrupt  wanted  money  but  did 
not  know  the  reason"  (Appt's.  Br.  16)  is  material  in  con- 
sidering whether  these  transactions  were  loans  or  other- 
wise. In  Blue  River  Sawmills  Ltd.  v.  Gates,  225  Or.  439, 
461,  358  P.2d  239  (1960),  cited  by  the  appellant,  the 
fact  that  the  party  seeking  funds  is  in  financial  distress 
is  recognized  as  a  highly  important  consideration.  Thus, 
the  following  appears  at  358  P.2d  249: 

"In  Umpqua  Forest  Industries  v.  Neenah-Ore. 
Land  Co.,  supra,  188  Or.  at  page  633,  217  P.2d  at 
page  230,  we  quoted  with  approval  the  following 
from  59  C.J.S.  Mortgages  Section  42,  p.  78,  as  the 
rule  upon  which  appellants  rely: 

"  'If  the  grantor  of  a  deed  absolute  in  form, 
but  alleged  to  have  been  intended  as  a  security, 
was  financially  embarrassed  at  the  time  of  its 
execution,  being  sorely  pressed  for  money  and, 
therefore,  at  the  mercy  of  his  creditor  and  un- 
able freely  to  dictate  the  terms  of  his  security, 
this  circumstance  will  be  considered  as  tending 
to  show  the  intention  to  create  a  mortgage.'  " 

It  may  be  pertinent  to  observe  that  in  that  case  the 
court,  which  held  there  had  been  a  sale,  specifically  ob- 
served that  it  found  nothing  in  the  record  disclosing 
that  either  the  plaintiff.  Blue  River  Sawmills,  or  one 
Shroyer  was  being  sorely  pressed  for  money  or  at  the 
mercy  of  any  creditor  at  the  time  negotiation  was  had 
with  Gates.  In  the  case  before  the  Court  however,  the 
situation  was  clearly  to  the  contrary.  As  the  appellant 
has  admitted  and  as  the  bankruptcy  schedules  (Ex.   1) 


18 

clearly  show,  the  bankrupt,  who  had  been  possessed  of' 
substantial    assets    and    was    a    large    rose    grower    and 
nursery  operator,   had  been   in   financial  distress  for  a 
long  period  of  time,  was  forced  to  terminate  those  op- 
erations and  ultimately  file  a  petition  in  bankruptcy. 

The  second  contention  in  support  of  appellant's  first 
specification  of  error  is  that  the  finding  was  inconsist- 
ent with  the  theory  upon  which  the  appellee  tried  the 
case. 

Without  conceding  this  contention,  the  trial  court 
quite  properly  made  its  findings  upon  the  basis  of  the 
evidence  presented  and  not  upon  the  theory  upon  which 
the  parties  may  have  tried  the  case.  Hormel  v.  H elver ing, 
312  U.S.  552,  61  S.  Ct.  719,  85  L.  Ed.  1037  (1940);  Unit- 
ed States  V.  Bess,  357  U.S.  51,  78  S.  Ct.  1054,  2  L.  Ed. 
2d  1135  (1958);  Fireside  Marshmallow  Co.  v.  Frank 
Quinlan  Const.  Co.,  8  Cir.,  199  F.2d  511  (1952);  Mas- 
sachusetts Bonding  &>  Insurance  Co.  v.  State  of  New 
York,  2  Cir.,  259  F.2d  33  (1958). 

In  Fireside  Marshmallow  Co.  v.  Frank  Quinlan 
Const.  Co.  the  following  appears  at  p.  514: 

"There  is  no  doubt  that  both  parties  formulated 
their  pleadings  and  entered  upon  the  trial  upon  the 
theory  that  the  contract  was  still  in  effect.  But  that 
fact  in  itself  would  not  necessarily  preclude  the 
court  from  treating  the  pleadings  as  amended  to 
conform  to  the  issues  presented  by  the  evidence. 
Rules  15(b)  and  54(c)  FRCP  (citations  omitted)" 

In  Masachusetts  Bonding  &=  Insurance  Co.  v.  State 
of  New  York  the  following  appears  at  p.  40: 
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"On  this  issue  the  United  States  is  met  with 
the  contention  that  it  waived  or  lost  its  claim  by 
failing  to  assert  it  before  the  Referee  or  the  district 
court.  It  appears  from  the  record  that  this  'lien  the- 
ory' was  never  ur^ed  below.  It  is  also  clear,  however, 
that  the  formal  claim  presented  in  the  proceeding 
by  the  U.  S.,  and  other  portions  of  the  record,  con- 
tained sufficient  facts  to  sustain  the  lien  and  the 
priority."  (Emphasis  supplied) 

2.   Answer  to  Appellant's  Second  Specification  of  Error 

The  appellant's  second  specification  of  error  is  that 
the  District  Court  erred  when  it  "refused  to  give  force 
or  effect  to  the  option  of  September  30,  1951,  and  appel- 
lant's exercise  thereof."  The  issue  raised  by  this  specifi- 
cation of  error,  which  was  argued  by  the  appellant  at 
the  time  of  the  hearing  of  his  objections  to  the  Findings 
of  Fact  and  Conclusions  of  Law  proposed  by  the  court, 
also  depends  for  its  determination  upon  the  interpreta- 
tion given  to  the  March  4,  1964,  agreement  and  to  this 
extent  does  not  present  a  need  or  different  basis  for  the 
appellant's  position. 

The  appellant's  argument  in  support  of  this  specifi- 
cation of  error  is  that  if  the  transactions  including  that 
of  March  4,  1964,  were  mere  options  then  the  original 
option  agreement  in  favor  of  the  appellant  dated  Sep- 
tember 30,  1951,  when  the  corporation  was  organized, 
was  still  in  full  force  and  effect;  further  that  the  appel- 
lant sought  to  exercise  his  rights  under  that  option  by 
letter  dated  June  30,  1964,  to  the  bankrupt,  with  a  copy 
to  the  Referee  in  Bankruptcy  (Ex.  36) ;  and  finally  that 


20 


in  view  thereof  the  rights  of  the  bankrupt,  and  the  ap- 
pellee-trustee as  successor  in  interest  of  the  bankrupt, 
were  limited  to  the  book  value  of  the  stock  less  the  sums 
theretofore  received  by  the  bankrupt. 

It  should  first  be  noted  that  the  alleged  exercise  on 
June  30,  1964,  of  rights  under  the  option  instrument 
dated  September  30,  1951,  occurred  after  the  bankruptcy 
petition  had  been  filed  on  April  16,  1964,  after  the  trus- 
tee had  asserted  rights  under  the  agreement  of  March  4, 
1964  (Tr.  84,  110-111),  and  after  it  clearly  appeared 
that  there  was  a  conflict  between  the  appellant  and  ap- 
pellee (Tr.  110-111).  Accordingly,  the  attempted  exer- 
cise by  the  appellant  of  rights  under  the  option  of  Sep- 
tember 30,  1951,  was  merely  a  self-serving  gesture. 

The  position  of  the  appellee  relative  to  the  option  of 
September  30,  1951,  and  the  four  so-called  option  docu- 
ments of  December  6,  1961,  to  February  20,  1963,  in- 
clusive, is  clearly  set  forth  in  the  contention  made  by 
him  in  the  Pre-Trial  Order  (R.  38)  reading  in  part  as 
follows : 

"3.  The  agreement  of  March  4,  1964,  relative  to 
the  sale  or  liquidation  of  Dering  Industries,  Inc. 
must  be  construed  as  superseding  any  and  all  prior 
agreements,  options,  understandings  and  arrange- 
ments between  the  defendant  and  the  bankrupt,  the 
parties  thereto.  It  was  made  in  contemplation  of 
the  sale  or  liquidation  of  the  capital  stock  or  assets 
of  the  corporation  by  the  defendant,  and  a  definite 
understanding  and  agreement  was  reached  for  a  di- 
vision of  the  proceeds  equally  between  the  parties 
except  that  the  defendant  would  receive  out  of  the 
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bankrupt's  share  the  sum  of  $10,000.00  plus  interest 
from  June  1,  1963." 

The  court  adopted  the  appellee's  contention  in  Find- 
ing 6  (R.  88)  contrary  to  the  view  expressed  by  the  ap- 
pellant in  his  brief  (Br.  21).  Thus  the  court,  paraphras- 
ing the  language  of  11  U.S.C.  107d(2)(a),  found  that 
there  had  been  a  transfer  of  the  bankrupt's  equitable  in- 
terest in  the  corporation  stock  to  the  appellant  within 
one  year  prior  to  the  filing  of  the  petition  and  adjudica- 
tion in  bankruptcy  on  April  16,  1964.  This  finding  is  sup- 
ported by  the  analysis  of  the  March  4,  1964,  agreement 
hereinafter  made  in  the  appellee's  answer  to  the  appel- 
lant's third  specification  of  error.  It  is  submitted  that 
the  appellee's  analysis  of  the  agreement  is  correct  and 
that  the  appellant's  attempted  construction  of  Finding 
4  to  the  effect  that  the  March  4,  1964  agreement  was  a 
mere  option  is  incorrect.  It  is  clear  therefore  that  the 
option  dated  September  30,  1951,  had  been  superseded 
and  the  trial  court  properly  disregarded  the  appellant's 
contention  based  thereon. 

3.   Answer  to  Appellant's  Third  Specification  of  Error 

The  appellant's  third  specification  in  error  is: 
"The  District  Court  erred  in  finding  that: 

'6.  Within  one  year  prior  to  the  adjudica- 
tion of  bankruptcy  on  April  16,  1964,  at  a  time 
when  the  bankrupt  was  insolvent,  the  bankrupt 
transferred  to  the  defendant  his  equitable  in- 
terest in  the  stock  of  the  corporation.  The  only 
consideration  for  the  transfer  was  the  cancel- 
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lation  of  the  bankrupt's  indebtedness  and  ac- 
crued interest.' 

'8.  The  transfer  and  surrender  of  the  bank- 
rupt's equitable  interest  in  the  100  shares  of 
corporation  stock,  which  had  a  fair  market 
value  of  $25,120.00  in  consideration  of  the  can- 
cellation of  the  bankrupt's  indebtedness  and  ac- 
crued interest  thereon,  aggregating  $10,600.00 
was  without  fair  consideration.'  " 

on  the  following  grounds: 

"a.  There  was  no  evidence  to  support  such  find 
ings; 

"b.  Such  findings  are  inconsistent  with  the  find- 
ing that  the  transactions  between  the  parties  were 
security  devices." 

Although  the  appellant's  grounds  for  his  position  are 
that  there  was  no  evidence  to  support  such  findings  and 
that  the  findings  are  inconsistent  with  Finding  4  his  ar- 
gument is  not  related  thereto.  In  appellant's  brief  there 
are  no  material  recitals  of  testimony  or  other  evidence 
relative  to  Finding  6,  and  absolutely  no  mention  of  any 
evidence  relative  to  Finding  8,  nor  is  there  any  discus- 
sion of  the  claimed  inconsistency.  The  appellant's  argu- 
ment (Br.  22-23)  is  based  entirely  upon  the  Pre-Trial 
Order,  the  claimed  inadequacy  of  the  contentions  of  the 
appellee  and  Finding  10  that  the  appellee  did  not  give 
effective  notice  of  the  assumption  of  the  agreement  of 
March  4,  1964  (R.  89). 

The  appellee  will  first  direct  consideration  to  the 
findings  themselves  and  the  evidence  relevant  thereto. 
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Let  us  assume  for  the  moment  that  the  so-called  op- 
tion document  of  February  20,  1963,  was  in  fact  an 
option  and  that  the  appellant  had  acquired  all  of  the 
ownership  rights  in  the  stock  originally  owned  by  the 
bankrupt,  save  and  except  a  mere  option  in  the  bank- 
rupt to  repurchase.  The  purported  option  was  by  the 
provisions  of  paragraph  I  unlimited  as  to  time  so  long 
as  the  appellant  continued  to  own  said  stock  and  so 
long  as  the  bankrupt  paid  interest  in  the  amount  of 
$600  annually.  Nevertheless,  that  document  contained 
other  provisions  whereby  appellant  could  neither  term- 
inate the  bankrupt's  rights  in  the  stock  or  compel  him 
promptly  to  repurchase.  That  provision  provided  for  the 
giving  of  15  days'  notice  by  the  appellant  in  the  event 
of  a  desire  to  sell. 

When  the  March  4,  1964  agreement  was  entered  into 
the  appellant  had  already  determined  to  sell  or  liquidate 
the  corporation  (Ex.  22).  If  the  February  20,  1963  docu- 
ment were  in  fact  a  mere  option  the  appellant  could 
simply  have  given  the  bankrupt  15  days'  notice.  There 
would  have  been  no  need  to  enter  into  the  March  4, 
1964  agreement  providing  for  the  sale  or  liquidation  of 
the  corporation  and  the  division  of  proceeds.  Why  did 
he  not  give  such  notice?  Obviously  there  must  have  been 
some  reason  for  his  not  doing  so  and  entering  into  the 
March  4,  1964  agreement.  The  only  explicable  reason  is 
that  the  so-called  option  documents,  including  that  of 
February  20,  1963,  were  not  in  fact  what  they  purported 
to  be  and  that  the  bankrupt  in  fact  had  a  beneficial  in- 
terest in  the  corporation  and  in  100  shares  of  stock 
therein. 
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When  the  agreement  of  March  4,  1964,  is  examined 
in  the  Hght  of  the  circumstances  then  prevailing,  it  pro- 
vides some  interesting  observations.  The  so-called  op- 
tion documents  of  December  6,    1961,  to  February  20, 

1963,  inclusive,  at  least  contemplated  a  continuing  cor- 
poration and  purported  to  provide  for  an  option  to  re- 
purchase  stock   in   such   a   corporation.    The   March   4, 

1964,  agreement  specifically  provided  for  its  sale  or 
liquidation.  Thus,  it  specifically  provided  as  follows: 

"THIS  AGREEMENT  CANCELLS  [sic]  THE 
OPTION  DATED  FEBRUARY  20th,  1963,  AND 
SIGNED  BY  ALONZO  W.  DERING." 

That  this  was  its  sole  objective  except  for  the  appor- 
tionment of  the  proceeds  to  be  derived  therefrom  is  most 
emphatically  evidenced  by  these  further  provisions: 

"THIS  AGREEMENT  IS  BEING  EXECUT- 
ED FOR  THE  PURPOSE  OF  SELLING  DER- 
ING INDUSTRIES,  INC.,  OR  IN  THE  EVENT 
THAT  A  SALE  IS  NOT  MADE:  TO  LIQUIDATE 
DERING  INDUSTRIES,  INC.  THIS  SALE  OR 
LIQUIDATION  TO  BE  STARTED  THIS  DATE 
AND  BE  COMPLETED  OR  IN  THE  PROCESS 
OF  COMPLETION  BY  MAY  31st,  1964. 

"IT  IS  AGREED  BETWEEN  ALONZO  W. 
DERING  AND  ELDON  P.  DERING  THAT 
THIS  AGREEMENT  WILL  BE  EFFECTIVE 
AND  NEITHER  PARTY  TO  THIS  AGREE- 
MENT CAN  STOP  THE  PROCEEDINGS  ONCE 
STARTED." 

The  agreement  then  contains  a  provision  specifying 
how  the  proceeds  from  the  sale  or  liquidation  are  to  be 
divided  and  including  four  subparagraphs.  The  second 
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subparagraph,  upon  which  the  appellant  necessarily  re- 
lies for  his  contention  that  this  agreement  was  an  op- 
tion, states  the  bankrupt  agrees  to  purchase  100  shares 
of  stock  for  $10,000  plus  accumulated  interest  from  June 
1,  1963,  to  the  date  of  purchase  which  is  to  be  prior  to 
the  date  of  sale  or  completion.  However,  subparagraph  4 
provides  "the  proceeds  from  the  sale  or  liquidation  ot 
Dering  Industries,  Inc.  are  to  be  divided  equally."  (Em- 
phasis supplied) 

The  following  paragraph  sets  forth  the  intent  of  the 
agreement,  namely  to  return  $20,000  to  the  appellant, 
Alonzo  W.  Dering,  plus  interest  at  6  percent  on  $10,000. 
The  paragraph  further  indicates  that  the  excess  of  over 
$20,000  is  to  be  equally  divided  between  the  appellant 
and  the  bankrupt. 

It  is  conceded  that  some  of  the  provisions  of  this 
agreement  are  ambiguous  and  in  conflict.  However,  it 
must  be  remembered  the  agreement  was  drawn  by  the 
appellant  himself  (Tr.  19).  It  is  submitted  that  the  only 
consistent  construction  of  the  agreement  is  that  the  ap- 
pellant was  to  receive  $20,600  and  that  any  additional 
proceeds  were  to  be  apportioned  between  the  parties. 
With  respect  thereto  the  appellant  contends  that  the 
bankrupt  first  had  to  pay  the  appellant  the  sum  of 
$10,600  and  do  so  prior  to  the  sale  and  liquidation  of  the 
corporation;  and  in  that  event,  and  only  in  that  event, 
would  the  bankrupt  be  entitled  to  receive  one-half  of  the 
total  proceeds.  For  this  contention  to  have  merit  the  pay- 
ment of  $10,600  by  the  bankrupt  must  be  considered  a 
mandatory  requirement  and  the  failure  of  the  bankrupt, 
or  the  appellee-trustee  as  his  successor,  to  make  such 
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payment  prior  to  May  31,  1964,  must  be  held  to  have  re- 
sulted in  a  forfeiture  of  any  of  their  rights  to  share  in 
the  benefits  of  the  sale.  However,  a  court  of  equity  ab- 
hors forfeitures. 

To  declare  a  forfeiture  in  this  instance  would  appear 
to  be  particularly  objectionable.  On  March  4,  1964,  the 
corporation  had  in  excess  of  $20,000  in  cash  as  well  as 
other  assets  free  and  clear  of  any  and  all  indebtedness 
(Tr.  27,  114-115;  Ex.  22)  and  shortly  thereafter  the 
appellant  realized  some  $50,240  therefor.  Accordingly, 
there  was  not  the  slightest  question  that  there  would  be 
$20,600  available  for  distribution  to  the  appellant  ahead 
of  any  apportionment  of  the  proceeds  to  the  bankrupt 
and  further  that  the  appellant,  since  he  asserted  owner- 
ship and  control  of  the  corporation  (Tr.  14,  25),  was  in 
a  position  to  insure  that  he  would  first  receive  such 
amount.  Under  such  circumstances  tender  of  payment  is 
excused  and  unnecessary  and  equity  will  not  require  the 
performance  of  a  useless  act. 

Also  at  that  time,  to  defendant's  knowledge,  the 
bankrupt  had  been  insolvent  at  least  from  November  1, 
1963,  had  been  compelled  to  cease  all  business  opera- 
tions, was  about  to  file  a  petition  in  bankruptcy  and  was, 
as  both  he  and  defendant  well  knew,  unable  to  raise  the 
sum  of  $10,000  plus  interest  from  June  1,  1963.  If  ap- 
pellant's contention,  under  these  circumstances,  is  a 
proper  one,  then  he  and  the  bankrupt  by  imposing  an 
impossible  condition  to  the  bankrupt's  realization  of 
benefits  were  guilty  of  entering  into  an  arrangement 
which  would  have  enabled  them  to  commit  fraud  under 
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the   provisions  of  sections  67d    (2)   of  the  Bankruptcy 
Act,  111  U.S.C.  107d  (2). 

As  to  Finding  8,  the  record  clearly  shows  that  the 
appellant  received  $50,241.47  upon  the  consummation  of 
the  transaction  with  Moncrief-Lenoir  (R.  36;  Tr.  115; 
Ex.  34). 

It  may  be  that  the  precise  value  of  the  stock  on 
March  4,  1964,  does  not  appear.  However,  the  appel- 
lant's letter  of  March  3,  1964,  to  Moncrief-Lenoir  (Ex. 
22)  shows  that  the  corporation  then  had  in  excess  of 
$20,000  in  cash  plus  inventory  and  accounts  receivable 
and  a  franchise  worth  $25,000  and  no  indebtedness  of 
any  kind.  Further,  it  appears  that  the  appellant  paid 
himself  the  sum  of  $10,000  (Tr.  115)  and  paid  the  sum 
of  $600  on  behalf  of  the  bankrupt  to  the  appellee  as 
trustee  and  to  the  bankrupt  (Tr.  77-78).  It  is  submitted 
that  the  foregoing  clearly  establishes  that  the  net  worth 
of  the  corporation  was  not  less  than  $50,240  on 
March  4,  1964,  and  provides  ample  basis  for  the  court's 
finding  that  a  one-half  interest  in  the  corporation,  that 
is  the  bankrupt's  equitable  interest  in  100  shares  of  cor- 
poration stock  had  a  fair  market  value  of  $25,120  on 
that  date. 

The  consideration  which  the  bankrupt  received  for 
such  one-half  interest  was  a  cancellation  of  his  in- 
debtedness, which  with  accrued  interest  aggregated 
$10,600.  The  March  4,  1964,  agreement  specifically 
provides  for  the  cancellation  of  the  so-called  option  docu- 
ment of  February  20,  1963.  In  view  of  the  court's  finding 
that   tlie   February   20,    1963,   option   document  was   a 
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security  device,  it  necessarily  follows  that  the  considera- 
tion which  the  bankrupt  received  for  the  sale  of  his^ 
equitable  interest  in  the  100  shares  of  stock,  worth 
$25,120,  was  simply  a  cancellation  of  his  indebtedness 
of  $10,600.  The  court  was  particularly  concerned  with 
this  matter  as  indicated  by  its  interrogation  of  the  ap- 
pellant's counsel  (Tr.  59-60). 

Let  us  now  turn  to  the  appellant's  argument  under 
this  specification  of  error  concerning  the  contentions  of 
the  appellee  in  the  Pre-Trial  Order  and  Finding  10. 

The  appellee  did  contend  in  his  first  contention  that 
the  right  and  option  which  the  bankrupt  had  under  the 
February  20,  1963,  option  document  was  more  than  a 
mere  naked  option  (R.  37).  Further,  contentions  5  and 
6  (R.  39)  did  raise  an  issue  as  to  there  being  a  fraudu- 
lent and  improper  transfer  on  March  4,  1964,  within  the 
provisions  of  section  67d(2)  of  the  Bankruptcy  Act,  11 
U.S.C,  Sec.  107d  (2).  That  the  appellant  was  not  mis- 
led and  was  aware  that  issues  were  being  raised  relative 
to  the  character  of  the  bankrupt's  rights  and  the  nature 
of  the  March  4,  1964,  transaction  is  indicated  by  his 
second  contention  (R.  40)  and  his  contentions  7  through 
11,  inclusive,  and  the  introductory  paragraph  thereto 
(R.  41-42).  This  expressly  recognized  that  the  trial 
court  might  "hold  the  options  of  February  20,  1963,  or 
March  4,  1964,  to  be  security  devices"  although  it  evi- 
denced the  appellant's  erroneous  analysis  and  interpreta- 
tion of  the  March  4,  1964,  agreement. 

However,  the  appellant's  assertions  relative  to  the 
appellee's   contentions   and  their  inadequacy  no   longer 
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have  any  validity.  A  pre-trial  order  does  not  necessarily 
preclude  a  court  from  considering  issues  not  framed 
therein  and  making  findings  of  fact  relative  thereto. 
Courts  have  held  that  a  pre-trial  order  is  to  be  liberally 
construed  and  that  rigid  adherence  thereto  should  not 
be  exacted.  3  Moore,  Federal  Practice,  2d  Ed.  1132; 
Smith  Contracting  Corp.  v.  Trojan  Constr.  Co.,  Inc., 
10  Cir.,  192  F.2d  234  (1951);  Rosden  v.  Leuthold,  C.A., 
D.C.,  274  F.2d  747  (1960);  Scott  v.  Spanjer  Bros..  Inc., 
2  Cir.,  298  F.2d  928  (1962):  Century  Refining  Co.  v. 
Hall,  10  Cir.,  316  F.2d  15  (1963);  Clark  v.  Pennsylvania 
Railroad  Company,  2  Cir.,  328  F.2d  591   (1964). 

If  it  appears  to  be  necessary  to  amend  a  pre-trial 
order  to  permit  a  trial  court  to  make  findings,  the  court 
may  do  so  by  the  very  act  of  making  such  findings. 
Fireside  Marshmallow  Co.  v.  Frank  Quinlan  Const.  Co., 
8  Cir.,  199  F.2d  511  (1952);  American  Pipe  &  Steel 
Corp.  V.  Firestone  Tire  &  Rubber  Co.,  9  Cir.,  292  F.2d 
640  (1961);  Interstate  Plywood  Sales  Co.  v.  Interstate 
Container  Corp.,  9  Cir.,  331  F.2d  449  (1964);  Brucker 
v.  United  States,  9  Cir.,  338  F.2d  427  (1964). 

In  American  Pipe  &  Steel  Corp.  v.  Firestone  Tire  & 
Rubber  Co.,  the  following  appears  at  p.  643: 

"However  strictly  appellee  may  construe  the 
pre-trial  conference  order,  it  is  clear  that  the  trial 
court  did  not  construe  it  so  narrowly.  The  issues 
determined  by  the  trial  court  in  deciding  this  case 
range  beyond  the  question  resolved  by  Findings  5 
and  9.  Even  if  the  pre-trial  order  must  be  read  as 
narrowly  as  appellee  desires  to  read  it,  it  must  be 
considered  to  have  been  amended  by  the  trial  court's 
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findings.  That  a  pre-trial  order  can  be  amended  in 
such  'de  iacto'  tashion,  without  formal  amendment, 
is  well  established."   (Emphasis  supplied) 

In  Interstate  Plywood  Sales  Co.  v.  Interstate  Con- 
tainer Corp.  with  reference  to  the  appellant's  argument 
that  the  matter  of  price  was  not  involved  and  had  been 
excluded  by  the  pre-trial  order  the  court  said  at  p.  452: 
"Sales  Co.  also  contends  that  the  pre-trial  order 
entirely  removed  the  issue  of  price  uncertainty  from 
the  case.  However,  the  pre-trial  order  included  as 
an  issue  whether  the  contract  was  'valid  and  en- 
forceable.'  Since  a  contract  is  not  'valid  and  en- 
forceable' if  the  element  of  price  is  missing,  the  or- 
der  was   sufficient   to   present   the   issue    of   price 
uncertainty.  And  even  if  the  pre-trial  order  did  not 
include  the  issue,  the  order  was  capable  of  'de  facto' 
amendment  by  the  trial  court's  findings."  (Empha- 
sis supplied) 

In  this  instance  the  appellant's  argument  relative  to 
the  appellee's  contentions  in  the  Pre-Trial  Order  is 
not  entitled  to  consideration,  since  the  situation  is  one 
in  which  the  Pre-Trial  Order  was  amended  by  implied 
consent  pursuant  to  the  provisions  of  Rule  15(b),  F.R. 
Civ.  P.,  28  U.S.C.  and  the  court's  findings  are  entirely 
consistent  with  the  Pre-Trial  Order  as  thus  amended. 

Implied  consent  is  found  by  evidence  introduced 
without  objection  and  issues  so  tried  are  treated  as  if 
they  had  been  raised  in  the  pleadings.  Southern  Pacific 
Co.  v.  Libbey,  9  Cir.,  199  F.2d  341  (1952);  Shelley  v. 
Union  Oil  Co.  of  Cal,  9  Cir.,  203  F.2d  808  (1953); 
Glens  Falls  Indemnity  Company  v.  United  States,  9  Cir., 
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229  F.2d  370  (1955);  Kirk  v.  United  States,  9  Cir.,  232 
F.2d  763  (1956);  Hall  v.  National  Supply  Co.,  5  Cir., 
270  F.2d  379  (1959);  Rosden  v.  Leuthold,  C.A.,  DC, 
274  F.2d  747  (1960);  June  T.,  Inc.  v.  King,  5  Cir.,  290 
F.2d  404  (1961);  Securities  and  Exchange  Commission 
V.  Rapp,  2  Cir.,  304  F.2d  786  (1962);  3  Moore,  Federal 
Practice,  2d  Ed.,  983,  984. 

In  Shelley  v.  Union  Oil  Co.  of  Cal.  testimony  rela- 
tive to  contributory  negligence  was  developed  both  on 
direct  and  cross  examination.  The  court  gave  an  instruc- 
tion thereon  although  contributory  negligence  had  not 
been  raised  by  the  answer.  The  following  appears  in  the 
court's  opinion  at  p.  809 : 

"The  situation  would  appear  to  be  governed  by 
rule  15(b)  providing  that  when  issues  not  raised  by 
the  pleadings  are  tried  by  express  or  implied  con- 
sent of  the  parties,  they  are  to  be  treated  in  all  re- 
spects as  if  they  had  been  formally  raised.  Compare 
Balabanoff  v.  Kellogg,  9  Cir.,  118  F.2d  597;  Rogers 
V.  Union  Pac.  R.  Co.,  9  Cir.  145  F.2d  119.  It  is 
plain  that  the  experienced  judge  who  presided  at 
the  trial  regarded  the  issue  of  contributory  negli- 
gence as  having  been  brought  into  the  case  by  im- 
plied consent  and  consequently  felt  obliged  to  in- 
struct in  respect  of  it."  (Emphasis  supplied) 

In  Glens  Falls  Indemnity  Company  v.  United  States 
the  court  said  at  p.  375 : 

"The  issue  of  failure  of  performance  of  condi- 
tions precedent  was  not  specifically  raised  by  the 
pleadings  or  urged  at  the  trial  below.  Considering 
the  nature  of  the  case  and  the  multiple  issues  framed 
and  litigated  by  the  parties,  the  findings  and  con- 
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elusions  fully  determined  every  substantial  question 
of  fact  and  law  presented.  The  question  of  perform- 
ance by  Radkovich  was  completely  litigated.  Issues 
actually  tried  are  deemed  raised  in  the  pleadings. 
Federal  Rules  of  Civil  Procedure,  Rule  15(b)." 
(Emphasis  supplied)  m 

The  issues  upon  which  Findings  of  Fact  4,  6  and  8, 
to  which  the  appellant  has  made  reference,  and  Finding 
3,  which  was  integrally  related  to  Finding  4,  are  based, 
were  fully  developed  by  testimony  introduced  without 
objection  by  the  appellant — indeed  in  part  by  the  appel- 
lant himself.  The  various  so-called  option  documents 
were  specifically  set  forth  in  the  Pre-Trial  Order.  The 
nature  of  the  transaction  between  the  parties,  the  obli- 
gations of  the  bankrupt  to  repay  the  sum  advanced,  to- 
gether with  interest,  the  participation  of  the  bankrupt 
in  profits,  and  related  matters  considered  by  the  Court, 
were  all  the  subject  of  specific  testimony  by  the  appel- 
lant. 

Since  the  issues  upon  which  the  Findings  of  Fact 
and  Conclusions  of  Law  were  based  were  fully  tried,  the 
court  was  called  upon  to  make  findings  thereon.  3  Moore 
Federal  Practice,  2d  Ed.  996  where  the  following  ap- 
pears : 

"It  should  be  noted  that  Rule  15(b)  is  not  per- 
missive in  terms:  it  provides  that  issues  tried  by  ex- 
press or  implied  consent  shall  be  treated  as  if  raised 
in  the  pleadings.  In  a  court  case,  the  court  must 
make  findings  on  such  issues." 

And    see    Securities    and    Exchange    Commission    v. 
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Rapp,  2  Cir.,  304  F.2d  786  (1962)   in  which  the  court 

said  at  p.  790 : 

"In  the  district  court  Judge  Murphy  gave  judg- 
ment for  defendants  dismissing  the  complaint.  The 
principal  ground  of  decision  appears  to  have  been 
that  the  pleadings  did  not  conform  to  the  proof;  he 
denied  a  motion,  made  at  the  close  of  argument,  to 
amend  the  pleadings  so  to  conform.  This  ruling  was 
clearly  in  error.  F.  R.  15(b)  provides  that  '[w]hen 
issues  not  raised  by  the  pleadings  are  tried  by  ex- 
press or  implied  consent  of  the  parties,  they  shall 
be  treated  in  all  respects  as  if  they  had  been  raised 
in  the  pleadings.'  This  is  mandatory,  not  merely 
permissive."  (Emphasis  supplied) 

It  is  submitted,  therefore,  that  the  appellant's  argu- 
ment in  support  of  his  third  specification  of  error  must 
necessary  fail. 

4.  Argument  for  Affirmance  of  Judgment 

The  judgment  of  the  trial  court  must  be  affirmed  in 
the  absence  of  a  showing  by  appellant  that  the  trial 
court's  Findings  of  Fact  are  clearly  erroneous.  Rule  52a, 
F.R.  Civ.  P.,  28  U.S.C.;  Fireside  Marshmallow  Co.  v. 
Frank  Quinlan  Const.  Co.,  8  Cir.,  199  F.2d  511  (1952); 
and  American  Pipe  &'  Steel  Corp.  v.  Firestone  Tire  & 
Rubber  Co.,  9  Cir.,  292  F.2d  640  (1961). 

Rule  52a,  F.R.  Civ.  P.,  28  U.S.C.  provides  in  part 

"Findings  of  Fact  shall  not  be  set  aside  unless 

clearly  erroneous,  and  due  regard  shall  be  given  to 

the  opportunity  of  the  trial  court  to  judge  of  the 

credibility  of  the  witnesses." 
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In  Fireside  Marshmallow  Co.  v.  Frank  Quinlan 
Const.  Co.  the  following  appears  at  p.  514: 

"Under  the  well  recognized  rule  that  the  findings 
of  fact  of  a  trial  court  may  not  be  set  aside  unless 
clearly  erroneous,  we  examine  the  evidence  in  the 
light  most  favorable  to  the  finding  and  if  there  be 
substantive  evidence  to  support  it,  we  may  not  set 
it  aside."  (Emphasis  supplied) 

In  American  Pipe  &'  Steel  Corp.  v.  Firestone  Tire  &' 
Rubber  Co.  the  following  appears  at  p.  644: 

"Both  the  finding  of  no  further  damage,  and 
that  an  'equitable  adjustment'  of  all  damage  had 
been  made,  are  findings  of  fact,  not  subject  to  re- 
view or  change  by  this  appellate  court  unless  clearly 
erroneous  (Fed.  R.  Civ.  P.  51,  28  USCA).  On  the 
record  before  us,  particularly,  we  cannot  come  to 
any  such  conclusion  as  a  matter  of  law." 

It  is  submitted  that  the  appellant  has  not  shown  that 
the  trial  court's  findings  were  clearly  erroneous.  On  the 
contrary,  as  has  been  shown  by  the  appellee,  there  is 
an  abundance  of  evidence  in  support  of  the  court's  find- 
ings. 

With  respect  to  the  credibility  of  the  witnesses,  it  is 
submitted  that  this  may  well  have  been  a  factor.  There 
was  a  conflict  in  the  testimony  of  the  appellant  (Tr. 
43,  110)  and  that  of  the  Honorable  Estes  Snedecor,  Ref- 
eree in  Bankruptcy  (Tr.  84),  as  to  what  transpired  fol- 
lowing the  taking  of  the  defendant's  testimony  before 
the  Referee  on  June  11,  1964,  and  the  assertion  of  claims 
by  the  trustee  under  the  March  4,  1964,  agreement. 
There  was  a  conflict  in  the  testimony  of  the  appellant 
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(Tr.  29-30,  79,  113)  and  that  of  Mr.  Zanley  Galton 
(Tr.  79,  98-99,  101)  relative  to  negotiations  with  respect 
to  the  sale  of  the  corporation  and  the  price  thereof. 

It  would  further  appear  that  the  trial  court,  from  its 
frequent  inquiries  (Tr.  31,  66-67,  72,  80-1,  98),  was 
skeptical  concerning  the  appellant's  testimony  relative  to 
the  value  placed  by  him  on  the  franchise  (Tr.  64-66, 
79),  that  a  price  of  $10,000  for  the  franchise  was  re- 
quested by  him  of  Mr.  Galton  and  particularly  that  an 
offer  of  $25,000  therefor  was  made  by  Moncrief-Lenoir 
without  any  mention  or  suggestion  of  that  amount  by 
the  appellant  (Tr.  31,  64,  78). 

CONCLUSION 

It  is  respectfully  submitted  therefore  that  the  Find- 
ings of  Fact  and  Conclusions  of  Law  are  amply  sup- 
ported by  the  evidence,  that  the  appellant  has  failed  to 
show  that  they  are  clearly  erroneous  and  that  the  judg- 
ment in  favor  of  the  appellee  should  be  affirmed. 

Respectfully  submitted, 

Gilbert  Sussman 
SussMAN,  Shank  fit  Wapnick 
Attorneys  for  Appellee 
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CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Gilbert  Sussman 
SussMAN,  Shank  &  Wapnick 
Attorneys  for  Appellee 
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Appeal  from  the  United  States  District  Court 
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REPLY  TO  APPELLEE'S  STATEMENT  OF  FACTS 


Appellee's  Statement  of  Fact  does  not  seriously  con- 
trovert the  Statement  of  Facts  in  Appellant's  opening 
brief,  but  is  incomplete  and  argumentative.  Appellant 
believes  it  needs  no  reply. 


SUMMARY  OF  REPLY  ARGUMENT 

1.  Specification  of  Error  No.  1 

a)  The  four  option  documents  dated  December  6, 
1961  to  February  20,  1963,  inclusive,  as  well  as  the 
agreement  dated  March  4,  1964  were  what  they  purport 
to  be. 

b)  The  finding  that  such  transactions  were  security 
devices  is  not  supported  by  the  evidence. 

2.  Specification  of  Error  No.  2 

The  agreement  of  March  4,  1964  cannot  be  both  a 
valid  agreement  and  an  invalid  one.  J 

If  it  is  invalid  as  a  transfer  in  fraud  of  creditors, 
when  set  aside,  it  reinstated  previous  agreements  and 
the  option  of  September  30,  1951  was  in  force  and  was 
exercised  by  appellant.  If  it  was  a  security  device,  the 
option  of  September  30,  1951  was  in  effect.  If  it  is 
valid,  then  appellee's  rights  were  limited  to  the  agree- 
ment. The  District  Court  held  that  appellee  was  not 
entitled  to  recover  under  it  because  it  had  not  been 
assumed  by  him  (R.  49). 

3.  Specification  of  Error  No.  3 

The  inconsistency  of  appellee's  position  is  clearly 
evidenced  by  the  assertions: 

a)  That  the  agreement  of  March  4,  1964  is  invalid 
because  it  was  a  transfer  without  consideration  and  in 
fraud  of  creditors  (Appellee  Br.  21,  27,  28),  and 


b)  That  the  same  agreement  of  March  4,  1964  was 
valid,  provided  for  cancellation  of  previous  agreements 
and  was  "an  agreement  for  sale  or  liquidation  of  the 
corporation"  (Appellee  Br.  9,  20). 

Both  statements  cannot  be  correct.  Analysis  shows 
that  the  agreement  was  not  in  fraud  of  creditors.  It  was 
valid,  but  recovery  was  denied  by  the  District  Court 
on  the  ground  that  the  trustee  did  not  assume  it. 

REPLY  TO  ANSWER  TO  FIRST  SPECIFICATION  OF  ERROR 

Appellee  asserts  that  appellant  overlooked  evidence 
in  analyzing  the  option  agreements,  and  the  error  com- 
mitted by  the  Court  in  holding  them  to  be  security  de- 
vices, but  fails  to  point  out  any  evidence  not  included 
by  appellant. 

Appellee  also  claims  that  the  agreement  of  March 
4,  1964  is  not  a  security  device  within  the  purview  of 
Finding  No.  4  of  the  District  Court  (R.  88,  Appellee 
Br.  12). 

To  avoid  repetition,  the  appellant  will  reply  to  this 
contention  in  his  Reply  to  the  Answer  to  the  Third 
Specification  of  Error. 

Appellee  cites  Umpqua  Forest  Industries  v.  Neenah 
Ore  Land  Co.  (1950)  188  Or.  605  at  633,  217  P.2d  219 
at  230  (Appelle  Br.  17),  to  the  point  that  the  debtor's 
pressing  need  for  money  puts  him  at  the  mercy  of  the 
creditor,  which  is  a  circumstance  to  "be  considered  as 
tending  to  show  the  intention  to  create  a  mortgage." 


Appellant  has  no  quarrel  with  this  statement,  but 
the  evidence  in  the  instant  case  does  not  show  a  "press- 
ing need  for  money"  at  the  time  of  the  option  of  De- 
cember 16,  1961,  which  fixed  the  character  or  status 
of  the  agreements  (Tr.  14).  Also,  the  transactions  did 
not  involve  the  insistent  creditor,  as  transferee  and  op- 
tionor,  which  is  the  usual  situation  where  a  conveyance 
and  option  is  claimed  to  be  a  security  device. 

Finding  No.  4  holding  these  agreements  to  be  se- 
curity devices  is  inconsistent  with  the  theory  upon 
which  appellee  tried  this  case,  and  also  is  not  supported 
by  the  facts.  Amendments  to  the  Pre-Trial  Order  will 
not  be  considered  when  the  facts  are  insufficient. 

REPLY  TO  ANSWER  TO  SECOND  SPECIFICATION  OF  ERROR 

Appellee  challenges  the  timeliness  of  the  exercise  of 
the  option  of  September  30,  1951  by  appellant  to  pur- 
chase any  stock  interest  in  Dearing  Industries,  Inc., 
owned  by  the  bankrupt  or  the  trustee,  as  his  successor. 

A  complete  answer  to  this  challenge  is  that  the  right 
to  purchase  under  the  option  only  became  absolute  upon 
bankrupt's  adjudication,  and  it  was  exercised  within  a 
reasonable  time  thereafter. 

Appellee  also  asserts  that  this  option  of  September 
30,  1951  was  no  longer  in  existence  after  the  execution 
of  the  agreement  of  March  4,  1964  because  it  was  can- 
celled by  the  latter  agreement  (Appellee  Br.  20,  21). 
This  claim  that  the  agreement  of  March  4,  1964  was 
valid  involves  the   same  question   as  is   raised  in  the 


Answer  to  the  First  Specification  of  Error — the  legal 
effect  of  the  agreement  of  March  4,  1964.  This  will  be 
fully  covered  by  the  Reply  to  the  Answer  to  the  Third 
Specification  of  Error. 

REPLY  TO  ANSWER  TO  THIRD  SPECIFICATION  OF  ERROR 

Appellee  asserts  that  the  agreement  of  March  4,  1964 
was  within  one  year  of  bankruptcy  and  in  fraud  of 
creditors  in  that  it  released  the  equity  of  the  bankrupt 
in  the  corporate  stock  of  Dering  Industries,  Inc.,  with- 
out consideration  except  cancellation  of  indebtedness; 
that,  therefore,  the  agreement  is  void  and  must  be  set 
aside. 

This  agreement  was  the  only  transaction  between 
the  parties  within  one  year  of  bankruptcy.  The  District 
Court  held  that  such  a  fraudulent  transaction  had  oc- 
curred (Finding  No.  6,  R.  88),  but  was  unable  to 
identify  the  date  of  the  transaction  (R.  51).  The  appel- 
lee, in  his  attempt  to  sustain  Finding  No.  6,  must  pin 
the  label  on  the  agreement  of  March  4,  1964. 

The  entire  agreement  is  as  follows: 

"AGREEMENT— BETWEEN  ALONZO  W. 
DERING— ELDON  P.  DERING. 

"This  agreement  cancels  the  option  dated  Feb- 
ruary 20th,  1963  and  signed  by  Alonzo  W.  Dering. 
This  option  was  given  to  Eldon  P.  Dering  for  the 
purchase  from  Alonzo  W.  Dering  of  one  hundred 
(100)  shares  of  capital  stock  of  Dering  Industries, 
Inc.  The  purchase  price  for  the  purchase  of  such 
shares  was  to  be  the  sum  of  ten  thousand  dollars 


($10,000.00)  plus  accumulated  interest  at  six  per- 
cent (6%)  from  June  1,  1963  until  date  of  pur- 
chase. 

"This  agreement  is  beingexecuted  (sic)  for  the 
purpose  of  selling  Dering  Industries,  Inc.,  or  in  the 
event  that  a  sale  is  not  made;  to  liquidate  Dering 
Industries,  Inc.  This  sale  or  liquidation  to  be  start- 
ed this  date  and  be  completed  or  in  the  process  of 
completion  by  May  31st,  1964. 

"It  is  agreed  between  Alonzo  W.  Dering  and 
Eldon  P.  Dering  that  this  agreement  will  be  effec- 
tive and  neither  party  to  this  agreement  can  stop 
the  proceedings  once  started. 

"The  proceeds  from  this  sale  or  liquidation  are 
to  be  divided  as  follows: 

(1)  Alonzo  W.  Dering  is  to  receive  one  hundred 
dollars  $100.00)  per  share  for  each  share 
or  capital  stock  of  Dering  Industries,  Inc., 
held  in  his  name  at  date  of  sale  or  liquida- 
tion. 

(2)  Eldon  P.  Dering  agrees  to  purchase  one 
hundred  (100)  shares  of  capital  stock  of 
Dering  Industries,  Inc.,  from  Alonzo  W. 
Dering  for  ten  thousand  dollars —  ($10,- 
000.00)  plus  accumulated  interest  at  six 
percent  (6%)  from  June  1,  1963  to  date 
of  purchase.  Date  of  purchase  to  be  prior 
to  date  of  sale  or  liquidation. 

(3)  Eldon  P.  Dering  is  to  receive  one  hundred 
dollars  ($100.00)  per  share  for  each  share 
of  capital  stock  of  Dering  Industries,  Inc., 
held  in  his  name  at  date  of  sale  or  liquida- 
tion. 


(4)  The  profits  from  the  sale  or  Hquidation  of 
Dering  Industries,  Inc.,  are  to  be  divided 
equally. 

"The  intent  of  this  agreement  is  to  return  twen- 
ty thousand  dollars  ($20,000)  invested  in  Dering 
Industries,  Inc.,  by  Alonzo  W.  Dering  as  of  this 
date  plus  interest  at  six  percent  (6%)  on  ten 
thousand  dollars  ($10,000.00)  from  June  1,  1963 
until  date  of  purchase  of  one  hundred  shares  (100) 
of  capital  stock  of  Dering  Industries,  Inc.,  by  El- 
don  P.  Dering.  This  sale  of  stock  by  Alonzo  W. 
Dering  to  Eldon  P.  Dering  would  make  an  invest- 
ment of  ten  thousand  dollars  ($10,000.00)  each  by 
Alonzo  W.  Dering  and  Eldon  P.  Dering.  The  ex- 
cess of  over  twenty  thousand  dollars — ($20,00.00) 
to  be  equally  divided  between  Alonzo  W.  Dering 
and  Eldon  P.  Dering. 

"This  agreement,  and  all  the  terms  thereof,  is 
personal  to  Eldon  P.  Dering  and  Alonzo  W.  Dering 
and  may  not  be  sold,  assigned,  transferred  or  alien- 
ated, voluntarily  or  involuntary. 

"Dated:  March  4th,  1964." 

The  correct  construction  of  this  agreement  is  the 
most  important  point  in  this  appeal. 

1.  Appellant  contends  the  District  Court  committed 
error  when  the  agreement,  and  the  previous  options, 
were  held  to  be  security  devices.  (First  Specification  of 
Error) 

In  answer,  appellee  says  that  this  agreement  is  out- 
side the  scope  of  Finding  No.  4  concerning  security  de- 
vices (R.  88). 
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2.  Appellant  contends  that  the  District  Court  com- 
mitted error  when  it  refused  to  give  effect  to  the  op- 
tion of  September  30,  1951.  (Second  Specification  of  Er- 
ror) f 

In  answer,  appellee  says  that  this  agreement  of 
March  4,  1964  was  valid  and  superseded  all  previous  op- 
tions which  were  held  by  the  District  Court  to  be  se- 
curity devices,  and  cancelled  the  option  of  September 
30,  1951.  ^ 

3.  Appellant  contends  that  the  District  Court  found 
that  there  was  a  fraudulent  transfer  within  one  year  of 
bankruptcy  when  there  was  no  evidence  of  any  such 
transfer.  (Third  Specification  of  Error) 

In  answer,  appellee  asserts  that  the  agreement  of 
March  4,  1964  was  a  fraudulent  transfer  and  therefore 
voidable — although  the  District  Court  was  unable  to 
identify  the  transaction  by  date. 

There  are  three  possible  constructions  that  can  be 
put  upon  this  agreement: 

a)  That  it  was  a  contract  or  option  to  buy  and  sell 
stock; 

b)  That  it  was  a  security  device; 

c)  That  it  was  a  transfer  in  fraud  of  creditors. 

Contract  or  Option  to  Buy  and  Sell  Stock 

This  is  the  theory  both  parties  adopted  in  the  trial 
in  the  District  Court.  Appellant  urged  recovery  should 
be  denied  because  the  trustee  had  not  assumed  the  ex- 
ecutory contract  within  the  period  of  time  allowed  by 


statute.  Appellee  asserted  that  adequate  notice  of  as- 
sumption had  been  given,  and  that  the  provisions  of 
the  contract  requiring  concurrent  performance  by  the 
bankrupt  and  the  appellant  were  void  as  unenforceable 
(Contention  No.  4,  Pre-Trial  Order,  R.  38). 

The  District  Court  held  that  the  appellee  had  not 
assumed  the  contract  within  the  time  required  and 
therefore  could  not  recover  under  its  terms  (R.  49). 

Now  appellee  contends  that  this  contract  was  valid 
to  the  extent  that,  by  its  terms,  it  superseded  and  can- 
celled all  previous  option  agreements;  that  its  provi- 
sions concerning  the  concurrent  conditions  are  unen- 
forceable (Appellee  Br.  20,  21,  25,  26);  appellee  also 
contends  that  it  was  a  transaction  in  fraud  of  creditors 
without  fair  consideration  and  must  be  set  aside  (Ap- 
pellee Br.  21,  27,  28). 

Appellant's  position  is  that  this  agreement,  as  well 
as  all  previous  agreements,  was  what  it  purported  to 
be,  and  assigned  as  his  First  Specification  of  Error  the 
holding  by  the  District  Court  that  these  transactions 
were  security  devices. 

Security  Device 

Appellee  asserts  that  the  agreement  of  March  4, 
1964  was  not  held  by  the  District  Court  to  be  a  security 
transaction,  claiming  that  Finding  No.  4,  which  reads 
as  follows: 

"  '4.  The  various  transactions  involving  the  de- 
livery and  transfer  of  sums  from  defendant  to 
bankrupt    and    from    bankrupt    to    defendant    and 
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the  execution  and  delivery  of  the  aforementioned 
options  superseded  each  other  and  said  option  doc- 
uments were  intended  to  constitute  security  de- 
vices for  loans  made  by  the  defendant  to  the  bank- 
rupt.' (R.  88  Findings  etc.)" 

does  not  include  the  agreement  of  March  4,  1964  (Ap- 
pellee Br.  13). 

It  is  submitted  the  appellee's  interpretation  of  Find- 
ing No.  4  is  entirely  too  strict,  since  the  finding  in- 
cludes transactions  where  no  funds  passed  between  the 
parties.  - 

If  the  agreement  of  March  4,  1964  is  not  within 
the  scope  of  Finding  No.  4,  there  is  no  finding  cover- 
ing that  transaction;  it  will  be  shown  not  to  be  a 
transfer  in  fraud  of  creditors;  the  District  Court  com- 
mitted error  in  finding  that  the  transaction  was  a  se- 
curity device,  but  having  so  found,  committed  additional 
error  by  not  giving  effect  to  the  option  agreement  of 
September  30,  1951.  This  is  the  Second  Specification 
of  Error. 


Transaction  in  Fraud  of  Creditors 


In  its  Memorandum  Opinion,  the  District  Court 
found  that  there  had  been  a  transaction  within  one  year 
of  bankruptcy,  otherwise  unidentified,  which  was  void- 
able because  the  only  consideration  therefor  was  the 
cancellation  of  indebtedness  (Findings  6,  8;  R.  88, 
89). 
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Consideration  for  Agreement 

Appellee  asserts  that  the  cancellation  of  the  previous 
agreements  ".  .  .  was  its  sole  objective  except  for  the 
apportionment  of  tfie  proceeds."  (Emphasis  added) 
(Appellee  Br.  24). 

Since  appellee  admits  that  under  the  terms  of  the 
agreement,  if  bankrupt  or  appellee  had  assumed  the 
contract  and  performed,  certain  moneys  would  have 
been  payable  to  the  bankrupt  or  the  appellee,  his  suc- 
cessor in  interest,  the  contention  that  the  only  consid- 
eration received  by  the  bankrupt  was  the  cancellation 
of  an  indebtedness  must  fail. 

Appellee  argues  that  the  provision  that  the  bank- 
rupt was,  by  its  terms,  required  to  pay  for  such  stock 
before  May  31,  1963,  and  as  a  concurrent  condition  to 
its  acquisition,  was  impossible  of  performance,  would 
constitute  a  forfeiture  and  therefore  was  unenforce- 
able. 

If  the  provision  as  to  concurrency  of  performance 
were  held  void,  that  would  not  destroy  the  considera- 
tion. However,  the  condition  was  not  impossible  of 
performance. 

Whether  insolvent  or  not,  the  owner  of  a  contract 
right  can  borrow  money  upon  it.  If  this  right  of  the 
bankrupt  was  valued  at  $25,000,  it  would  seem  that 
$10,600  could  have  been  borrowed  against  it. 

There  would  have  been  some  risk  attached  because 
Moncrief-Lenore  might  not  have  performed  its  execu- 
tory  contract.   Appellee's   plan   apparently   was   to   lay 
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back,  let  the  appellant  bear  any  risk  of  loss  or  litigation, 
and  then,  if  everything  went  well,  attempt  to  share  the 
benefits.  But  if  the  benefits  are  to  be  shared,  the  risk 
must  be  shared.  This  the  bankrupt  and  appellee  were 
unwilling  to  do.  In  any  event,  appellant  submits  this 
question  is  moot,  because  the  District  Court  found  ap- 
pellee had  not  assumed  the  contract  (R.  49).  M 

As  additional  consideration,  however,  the  bankrupt 
was  given  approximately  85  days  within  which  to  ex- 
ercise his  rights  under  this  agreement,  whereas  under 
the  previous  agreement  he  had  only  15  days  after  de- 
mand within  which  to  perform  (R.  22,  23).  This  pe- 
riod of  time  extended  well  beyond  the  date  of  the 
trustee's  appointment.  Failure  of  the  trustee  to  assume 
the  agreement  and  perform  does  not  destroy  the  con- 
sideration therefor  or  make  the  agreement  in  fraud  of 
creditors. 

Considering  the  foregoing,  appellant  submits  that  the 
Third  Specification  of  Error,  i.e.,  that  there  was  no 
evidence  of  a  transaction  in  fraud  of  creditors,  must  be 
sustained,  since  the  evidence  shows  that  this  was  not  a 
transaction  in  fraud  of  creditors  and  admittedly  was 
the  only  transaction  between  the  parties  within  the  year. 


Effect  of  Avoidance  of  Agreement 


It  is  submitted  that  if  the  transaction  of  March  4, 
1964  is  to  be  set  aside,  as  being  in  fraud  of  creditors, 
then  it  must  be  set  aside  in  its  entirety.  11  U.S.C.  110 
(e),  Sec.  70(e)  Bank.  Act. 

Apparently    it    is    the    appellee's    position    that   the 


I 


I 


13 

transaction  of  March  4,  1964  is  good  and  valid  insofar 
as  it  cancels  previous  agreements,  but  still  must  be  set 
aside  as  being  in  fraud  of  creditors : 

"The  March  4,  1964,  agreement  specifically  pro- 
vides for  the  cancellation  of  the  so-called  option 
document  of  February  20,  1963.  In  view  of  the 
court's  finding  that  the  February  20,  1963  option 
document  was  a  security  device,  it  necessarily  fol- 
lows that  the  consideration  which  the  bankrupt 
received  for  the  sale  of  his  equitable  interest  in  the 
100  shares  of  stock,  worth  $25,120  was  simply  a 
cancellation  of  his  indebtedness  of  $10,600  .  .  ." 
(Appellee  Br.  27-28) 

Appellee  does  not  explain  how  the  agreement  of 
March  4,  1964  can  be  set  aside  as  a  transaction  in  fraud 
of  creditors,  without  reinstating  the  previous  agree- 
ments, including  the  option  of  September  30,   1951. 

The  reverse  is  also  true — if  the  agreement  of  March 
4,  1964  was  effective  to  cancel  the  previous  agreements 
and  as  an  apportionment  of  the  proceeds,  if  the  bank- 
rupt, or  the  trustee  as  his  successor,  had  performed, 
then  it  is  not  a  transfer  in  fraud  of  creditors.  Relief  to 
appellee  under  this  theory  was  denied  because  he  did 
not  assume  the  executory  contract  (R.  49). 

CONCLUSION 

1.  The  first  question  for  decision  is  the  status  of 
the  options  of  December  6,  1961;  June  6,  1962;  De- 
cember 6,  1962  and  February  20,  1963 : 

a)  If  these  documents  are  what  they  purport  to  be. 
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bankrupt  had  no  interest,  legal  or  equitable,  in  any  stock 
of  Dering  Industries,  Inc. 

b)  If  these  documents  were  security  devices,  bank- 
rupt had  an  equitable  interest  in  stock  in  Dering  Indus- 
tries, Inc.,  subject  to  the  option  in  favor  of  appellant 
dated    September   30,    1951    which   was   exercised. 

2.  The  second  question  for  decision  is  the  character 
of  the  agreement  of  March  4,  1964; 

a)  If  the  agreement  of  March  4,  1964  was  what  it 
purported  to  be,  appellee  had  no  right  to  recover  be- 
cause the  District  Court  held  appellee  had  not  assumed 
the  contract. 

b)  If  the  agreement  of  March  4,  1964  was  a  secur- 
ity device,  appellant's  rights  under  the  option  of  Sep- 
tember 30,  1951  continued  and  were  exercised. 

c)  If  the  agreement  of  March  4,  1964  was  voidable 
as  a  transfer  without  fair  consideration,  in  fraud  of 
creditors,  it  must  be  set  aside  in  its  entirety,  the  pre- 
vious agreements  reinstated  and  the  rights  of  the  par- 
ties determined  in  the  light  of  the  previous  transactions. 

In  any  event,  the  judgment  in  favor  of  appellee 
must  be  reversed.  Whether  or  not  appellee  is  entitled 
to  recover  a  smaller  sum  from  appellant  depends  upon 
this  Court's  decision  on  the  "security  device"  question. 

Respectfully  submitted, 

ex.   BOLLENBACK 

Attorney  for  Appellant 
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JURISDICTIONAL  STATEMENT 


Notice  of  appeal  was  filed  with  the  District  Court  on 
November  4,    1965  (R  39).       *  Appeal  is  taken  from   the  Order  of 
the  District  Court  entered  on  October  5,    1965  (R.  36). 

The  United  States  Court  of  Appeals  for  the  Ninth  Circuit 
is  vested  with  jurisdiction  of  this  appeal  from  a  final  Order  of  the 
United  States  District  Court  for  the  Southern  District  of  California, 
Northern  Division,    by  Judicial  Code    Sections  1291   &   1294(^;, 
28   U.  S.  C.     Sections  1291   &   1294(2),    and  Bankruptcy  Act  Sections  24a 
&  25a,    11    U.S.  C.    Sections  47a  &  48a, 

No  written  notice  of  entry  of  judgment  was  served  upon 
Appellant.      The  Order  appealed  from  involves  a  sum  in  excess  of 
$40,  000.  00  (R.  35). 


*     Citations  to  the  Record  on  Appeal  throughout  Appellant's 
briefs  are  in  the  above  form,    which  indicates  the  page  in  the  (Clerk's) 
Transcript  of  Record.      There  is  no  reporter's  transcript. 


STATEMENT  OF  THE  CASE 


This  appeal  involves  proceedings  originally  commenced 
by  a  partnership  najned,  "Park  Terrace,  "  which  filed  a  petition  for 
an  arrangement  under  Chapter  XI  of  the  Bankruptcy  Act  on  Septem- 
ber 30,  1964.  The  partnership  was  appointed  debtor-in-possession 
of  its  properties,  which  included  an  apartment  building  known  as  "Park 
Terrace  Apartments"  (R.    ZO). 

On  October  2,    1964,    the  partnership,    debtor-in-possession, 
filed  a  petition  for  an  order  to  show  cause  re  nature  and  validity  of  the 
lien  claimed  by  Appellee  to  the  rents  of  the  Park  Terrace  Apartments 
(R.    2-4;   R.    19).     On  March  16,    1965,    the  Referee  in  Bankruptcy  filed 
his  Findings  of  Fact,    Conclusions  of  Law,    and  Judgment,    which  determined 
the  issues  raised  by  the  Petition  filed  on  October  2,    1964  (R.    19-25, 
Findings,    etc. ). 

Previous  to  the  entry  of  the  Referee's  Judgment  on 
January  26,    1965,    the  partnership  was  adjudicated  a  bankrupt  and  Appell- 
ant was  appointed   trustee  of  the  bankrupt's  estate  (R.    ZZ,   R.    18). 

Appellant,    being  aggrieved  by  the  Referee's  Judgment 
petitioned  the  District  Court  for  review  (R.    27-8,    Petition  for  Review), 
on  March  26,    1965.      The  review  proceeding  was  determined  adversely 
to  Appellant  by  an  Order  of  the  Honorable  M.    D.    Crocker,  District  Judge, 
entered  on  November  5,    1965,    (R.    36-8,    Order  Affirming  Referee's 
Order). 

The  issue  before  the  referee,    on  review,    and  on  this  appeal 
is  whether  Appellee  had  taken,    before  bankruptcy  proceedings  began,    the 
steps  required   to  perfect  a  pledge  of  rentals  made  in  a  deed  of  trust 


held  by  Appellee  ("Respondent's  Exhibit  'E'   ").         This  issue  was  tried 
to  the  Referee  in    Bankruptcy  on  October  16,    1964  (R.    19). 

Parenthetically,    it  must  be  noted  that  Appellee    has  collected 
all  of  the  rentals  falling  due  after  the    bankruptcy  (Chapter  XI)  proceed- 
ings were  commenced  on   September  30,    1964.      The  Referee's  Order 
to  Show  Cause  (R.    6-8)   restrained  Appellee  from  "any  act  or  proceeding 
in  the  enforcement  of  its  lien  or  liens  on  the  property"  (R.    7).      This 
portion  of  the  Referee's  Order  was  modified  on  ex-parte  application 
by  the  Honorable  M.  D.    Crocker,    District  Judge,     sitting  as  a  Judge 
of  the  Bankruptcy  Court,    on  October  5,    1964  (R.    16-17).      Pursuant  to 
Judge  Crocker's  modification,    Appellee  has  collected  all  rental  income 
from  the  apartment  building  during  the  course  of  the  proceedings. 

The  fair  market  value  of  the  apartment  building  was 
$760,000.00  (R.    21).     Appellee's  deed  of  trust  secured  a  principal 
balance  of  $592,  326.  53.      The  total  liens  upon  the  apartment  building 
were  in  the  sum  of  $651,  000.  00  (R.  21).     Appellant,    therefore,    had  an 
equity  in  the  real  property  of  $  109,  000.  00. 

The  only  facts  to  support  the  rulings  of  the  Referee  and 

the  District  Court,    i.  e.  ,    that  the  assignment  of  rents  was  perfected 

before  the  Bankruptcy  Court  obtained  jurisdiction  over  the  apartment 

building,    are  contained  in  Finding  VIII  of  the  Referee.      This  finding,    in 

its  entirety,    is  as  follows: 

"That  Petitioner  (Appellant)  is  in  default  in 
payments  of  principal  and  interest  due  under   the 
first  deed  of  trust  note  in  favor  of  Respondent  (Appellee). 
That  Respondent  (Appellee)  did  on  September  25,    1964, 
cause  notice  of  the    default  to  be  recorded  in  the  Official 
Records  of  Fresno,  County,  California,    and  did,    prior  to 
the  filing  of  debtor's  Petition  herein,    serve  on  tenants 
of  the  Park  Terrace  Apartments  a  notice  to  the  effect 
,  that  Respondent  (Appellee)  was  exercising  its   right  under 

said  deed  of  trust  to    collect  the  rents  falling  due  from  the 
tenants  thereafter  and  that  said  tenants  should  pay  all  such 
rents  to  Respondent  (Appellee)  accordingly."  (R.    22). 


The  Referee's  First  Conclusion  of  Law  was  "That  debtor 
herein  (the  partnership)  was  on  September  30,    1964,    at  the  time  of  the 
filing  of  the  Petition  herein,    in   possession  of  the  premises"  (R.    23). 
The  supporting  finding    is  finding  VI,    that  the  partnership  had   a  managing 
agent  residing  at  the  apartment  building  on  September  30,    1965,    and 
thereafter  (R.    21-22). 

The  Referee's  Second  Conclusion  of  Law  is  the  one 

challenged  by  Appellant.      It  reads  as  follows: 

"That  Respondent,    Fresno  Guarantee  Savings  & 
Loan  Association,    did  take  action  prior  to  September  30, 
1964,    to  commence  enforcement  of  the  assignment  of 
rents  clause  contained  in  the  deed  of  trust  described 
hereinabove.      That  by  virtue  thereof,    said  Respondent 
(Appellee)  is  entitled  to  the  rents  from  said  premises.  " 
(R.    23). 


SPECIFICATIONS  OF  ERROR 

(1)  The  Findings  of  Fact  of  the  Referee  in  Bankruptcy, 
which  were  adopted  by  the  District  Court,    do  not  support  the  Judgment 
and  Conclusions  of  the  Referee,    which  were  adopted  by  the  District 
Court. 

(2)  The  District  Court,    in  approving  the  decision  of  the 
Referee,    erred  in  concluding  that  the  assignment  of  rents  was  valid 
and  enforceable  as  against  the  representative  of  the  bankruptcy 
estate. 

(3)  The  District  Court  erred  in  failing  to  sustain  Appellant's 
objections  set  forth  in  the  Petition  for  Review,    filed  on  March  26,    1965. 


I 


INTRODUCTION  AND  SUMMARY  OF  ARGUMENT 

Appellee  failed  to  move  for  sequestration   of  rents  of  the 
Park  Terrace  Apartments.     Appellee  never  obtained  possession  in 
accord  with  its  deed  of  trust.      Appellee  never  sought  a  receiver  in  the 
California  Courts.      Appellee  never  demanded  possession  of  the  Park 
Terrace  Apartments.       Appellee  did  not  prove  a  deficiency  or  that 
its  security  was  inadequate.      In  sum,    Appellee  never  perfected  a 
right  to  rentals  of  the  apartment  house. 

The  Park  Terrace  partnership  exercised  a  lawful  right 
when  it  petitioned  the  District  Court  for  relief  under  Chapter  XI  of  the 
Bankruptcy  Act  on  September  30,    1964.     Appellee  had  commenced  non- 
judicial foreclosure  and  had   served  notice  on  tenants  (but  not  the  owners) 
that  they  should  make  payments  to  Appellee  (R.    22).      The  partnership 
owned  an  interest  worth  $109,  000.  00  more  than  all  liens  on  the  apartment 
house,    including  the  debt  secured  by  Appellee's  trust  deed.      Admitedly, 
the  partnership  was  in  default  on  its  obligation.      Appellee's  security, 
however,    was  worth  more  than  $167,  000.  00  in  excess  of  the  debt  owed 
it  (R.    21). 

The  question  presented  to  this  court  is,    simply,    whether 
Appellee  obtained  a  valid  lien  in  the  rentals  before  the  Bankruptcy  Court 
acquired  exclusive  jurisdiction  over  the  property  on  September  30,    1964. 
Before  the  District  Court,     Appellee  argued  that  equitable  considerations 
supported  the  ruling  of  the  Referee.      Those  arguments  are  far  wide  of 
the  issue  for  two  main  reasons:     (1)     the  issue  is  one  of  California  real 
property  security  law  only,    and  (2)  sequestration  of  the  rents  would  have 
been  denied  on  the  equitable  ground  that  Appellee's  security  was  of  far 
greater  value  than  the  amount  of  indebtedness. 


ARGUMENT 

I.      THE  RULINGS  OF  THE  DISTRICT  JUDGE  AND  THE 
REFEREE  IN  BANKRUPTCY  ARE  INCONSISTENT  WITH 
CALIFORNIA  LAW. 

Federal  courts,    exercising  their  bankruptcy  jurisdiction, 
are   required  to  apply  local,    State  law  on   questions  of  title  to  and 
security  in  real  property.      E.  g.  ,    Victor  Gruen  Associates,    Inc.    v 
Glass,    338  F.  2d   826,    829  (9th  Cir.    1964);  Judicial  Code  Section  1652, 
28  U.  S.  C.    Section  1652.      Whether  federal  equity  rules  are  additionally 
applicable  is  treated  later  in  this  brief,    Section  II,    B.     Since  the  federal 
court  and  the  subject  real  property  were  situate  in  California,    its  law 
governs.      The  controlling  decision  is  Malsman  v.    Brandler,    230  Cal. 
App.2d922,    41   Cal.      Rptr.     438(1964).      This  decision  is    not  novel, 
it  simply  is  an  application  of  the  law  announced  by  the  California  Supreme 
Court  in  Childs  Real  Estate  Co.    v.    Shelbourne  Realty  Co.  ,    23  Cal.  2d  263, 
143  P.  2d  697  (1943),    and  Kinnison  v.    Guaranty    Liquidating  Corp.  ,    18    Cal.  2 
256,    115  P.  2d  540  (1941). 

There  can  be  no  serious  doubt  that  the  case  at    bench  falls 
squarely  within  the  holding  of  Malsman  v.    Brandler,     230  Cal.  App.  2d  922, 
41   Cal.    Rptr.    438  (1964),    supra.      The    facts  and  the  security  instrument 
in  the  Malsman  case  and  those  in  the  instant  case  are  compared  in  the 
two  following  pages. 


STATE  LAW 


Malsmanvs.    Brandler 


230  Cal.    App.  2d922,    41   Cal.    Rptr.    438  (1964) 


December  1,  1961 
January  1,  1962 
March        27,    1962 


Possession: 


Trustors  defaulted. 

Demand  made  for  rents. 

Suit  filed;   receiver  appointed. 


Beneficiary  under  trust  deed  did  not  have  possession 
until  March  27,    1962. 


RENTS  CLAUSE 


"That  as  additional  security,    Trustor  hereby 
gives  to  and  confers  upon  Beneficiary  the  right, 
po"wer  and  authority,    ...    to  collect  the  rents,    issues 
and  profits  of  said  property,     reserving  unto  Trustor 
the  right,    prior  to  any    default  by  Trustor  in  payment 
of  any  indebtedness  secured  hereby  ...    to  collect  and 
retain  such  rents,    issues  and  profits  as  they  become 
due  and  payable.      Upon  any  such  default,    Beneficiary 
may  at  any  time  without  notice,    either  in  person,    by 
agent,    or  by  a  receiver  to  be  appointed  by  a  court,.  .  . 
enter  upon  and  take  possession  of  said  property  ...    in  his 
own  name  sue  for  or  otherwise  collect  such  rents,    issues 
and  profits  .  .  .    and  apply  the  same,    .  .  .    upon  any  indebt- 
edness secured  hereby  .  .  .    The  entering  upon  and  taking 
possession  of  said  property,    the  collection  of  such  rents, 
issues  and  profits  .  .  .     shall  not  cure  or  waive  any 
default  hereunder    .  .  .  .  " 


Held  on  appeal:      The  trustors  "were  entitled  to  retain  the  rents 
collected  before  the  beneficiary  took  possession  by  the  appointment 
of  a  receiver.  "     230  Cal.    App.  2d  at  924,    41  Cal.    Rptr.    at  441. 


THIS  APPEAL 


Groves  vs.    Fresno  Guarantee  Svgs.    &    Loan  Assn. 


September  25,  1964 
September  30,  1964 
September  30,    1964 


Notice  of  Default  recorded. 

Notice  served  on  tenants. 

Bankruptcy  Court  obtained  exclusive  jurisdiction. 


Possession:        Beneficiary  under  trust  deed  did  not  have  possession  on 
September  30,    1964. 


RENTS  CLAUSE 

"As  additional  security.    Trustor  hereby  gives 
to  and  confers  upon  Beneficiary  the  right,    power, 
and  authority,    ...    to  collect  the  rents,    issues,    and 
profits  of  said  property,    reserving  unto  Trustor  the 
right  prior  to  any  default  in  payment  of  any  indebted- 
ness secured    hereby  ...    to  collect  and  retain  such 
rents,    issues,    and  profits  as  they  become  due  and 
payable.      Upon  any  such  default.    Beneficiary  may  at 
any  time  without  notice,    either  in   person,    by  agent, 
or  by  a  receiver  to  be  appointed  by  a  court,    .  .  .    enter 
upon  and  take  possession   of  said  property  .  .  .  ,    in  its 
own  name  sue  for  or  otherwise  collect  such  rents, 
issues,    and    profits,    .  .  .    and  apply  the  same  .  .  .    upon 
any  indebtedness  secured  hereby  ....      The  entering 
upon  and  taking  possession  of  said  property,    the 
collection  of  such  rents,    issues,    and  profits,    and  the 
application  thereof  as  aforesaid,    shall  not  cure     or 
waive  any  default  hereunder " 


Held  below:  That  prior  to  September  30,    1964,    beneficiary  took 

actions  "to  commence  enforcement  of  the  assignment  of  rents  clause 
that  by  virtue  thereof  (beneficiary)  is  entitled  to  the  rents  from  said 
premises."       Conclusion  II  (R.    Z3). 


In  the  Order  appealed  from,    the  District  Judge  ruled 
that  Appellee  "had  taken  all  possible  affirmative  steps  to  perfect 
its   right  to  the  rents"  (R.    38).      This  statenaent  is  badly  inaccurate. 
California  lawyers  are  well  aware  that  an  assignee  of  rents  must 
either  obtain  possession  or  appointment  of  a  receiver  to  secure  a 
right  to  rents  and  issues  of  mortgaged  real  property,    when  the 
assignment  of  rents  clause  is  written  as  was  the  one  under  review. 
The  best  teachers  of  this  requirement  are  the  Malsman  case  and 
the  two  California  Supreme  Court  decisions  upon  which  it  is  based. 

Notice  to  tenants  that  they  should  pay  rent  to  Appellee 
(R.    2Z,    Finding  VII),    was  without  consequence.      The  assignment  of 
rents  clause  in  Appellee's  trust  deed  does  not  require,    support,    or 
prescribe  any  notice  to  tenants.      The  California  cases  on  the  issue 
do  not  place  any  legal  effect  on  such  notices.      Certainly  notice  to 
tenants  must  not  be  given  any  greater  legal  consequence  than  the 
court  gave  the  demand  for  rents  on  January  1,    1962,      in  Malsman  v. 
Brandler,    supra.      For  a  decision  that  notice  to  tenants  is  not  equiva- 
lent to  possession,    see  In  re  Sweeney,     212  Fed.    1  (3rd  Cir.    1914).    * 


*        "(W)e  are  advised  of  no  statute  or  decision  supporting  the 

proposition  that  the  mere  notice  of  an  asserted  right  to  collect 
the  rents  is  equivalent  to  possession.  "     212  Fed.    at  3. 


II.     APPELLEE  IS  NOT  ENTITLED  TO  THE  RENTS 
AS  A  MATTER  OF  EQUITY. 
A.      The  Order  Below  was  Inequitable  and  Unjust. 

In  its  brief  to  the  District  Court,    on  review  of  the  referee's 
judgment,    Appellee  argued  that  equity  supported  its  claim  to  the  rents. 
This  contention  distorts  the  reality  and  record  in  the  present  case. 
The  apartment  house  was  worth  more  than  $167,  000.  00  in  excess  of 
Appellee's  secured  debt  (R.    21).      Enforcement  of  the  assignment  of 
rents  clause  in  Appellee's  trust  deed  simply  and  effectively  choked 
the  last  breath  from  the  debtor  in  the  Chapter  XI  proceedings. 

Because  Judge  Crocker,    by  the  modification  of  October  5, 
1964  (R.    16-17),    allowed  Appellee  all  of  the  rents,    the  partnership 
was  eventually  adjudicated  a  bankrupt  before  the  validity  of  Appellee's 
lien  in  the  rents  could  be  litigated  (R.    ZZ).      This  was  manifestly  in- 
equitable and  unnecessary  in  light  of  the  excess  value  to  Appellee's 
security.      The  general  creditors  (whose  claims  are  reflected  in  the 
Claims  Register  which  was  brought  up  with  the  Record  on  Appeal) 
could  never  be  induced  to  consent  to  any  proposal  of  a  debtor  with  no 
income,    and  a  plan  of  arrangement  became  inconceivable. 

To  prove  an  equitable  claim  to  rents,    a  mortgagee  must 
show  "that  the  mortgaged  property  was  worth  less  than  the  mortgage 
indebtedness."     In  re  Cigar  Stores  Realty  Holdings,    Inc.  , 
69  F.  2d  823  (Znd  Cir.    1934). 

One  of  the  significant  equitable  considerations  in  this 
matter  is  the  brute  fact  that  Appellee  never  moved  to  sequester  the 
rents.      In  a  similar  case,    where  the  mortgagee  failed  to  seek 


I 

I 


sequestration,    Judge  Learned  Hand  held  "the  mortgagee  must  apply 
to  have  the  rents  sequestered  in  his  favor  .  .  .    they  are  general  assets 
(of  the  bankruptcy  estate)  as  long  as  he  does  nothing.  "     h}  ££  Humeston, 
83  F.  Zd  187,    188  (2nd  Cir.    1936);  see  also  Nash  v.    Onondaga  Hotel 
Corporation,    140F.ZdZ09,    Zll(2ndCir.    1944). 

Appellant  readily  admits  that  the  statutes  and  decisions 
governing  perfection  of  liens  by  secured  creditors    are  sometimes 
technical  and  demanding.      These  laws,    however,     embody  the  under- 
lying philosophy  of  creditor's   rights  and  insolvency  proceedings. 
The  writer  knows  of  no  case  where    a  lien  void  against  a  creditor  of 
the  debtor-bankrupt  has    been  upheld  as  against  a  trustee  in  bankruptcy 
because  of  an  equitable  recognition  that  the  secured  creditor  could 
have  perfected  his  lien  by  some  course  of  action  he  failed  to  take. 
In  this  case  the  Appellee  could  have  perfected  its  lien  by  appointment 
of  a  receiver  or  by  taking  possession.      It  did  neither. 

On  the  present  facts,    the  cardinal  equity  is  the  interest 
of  the  unsecured  creditors  for  whom  Appellant  is  trustee.      The  referee 
destroyed  the  unsecured  creditors'   opportunity  for  pecuniary  return  by 
the  order  granting  Appellant  all  rents.      Judge  Crocker's  modification 
of  the  temporary  order  destroyed  the  hope  for  an  arrangement  by 
denying  the  debtor  any  income.      The  consequence  of  these  orders 
was  that  the  unsecured  creditors  lost  the  income  from  rents,    which 
went  to  the  Appellant,    who  already  had  security  of  a  value  $167,  000.  00 
in  excess  of  its  claim. 


B.      Equity  Doctrines  Must  not  be  Applied  to 
Enlarge  or  Restrict  State-created  Rights 
In  Real  Property. 


A  question  separate  and  distinct  from  the  particular 


Appellee's   rents  clause,    other  than  equitable  doctrines  that  might 

apply  as  a  matter  of  California  real  property  law.      The  authors  of 

IV  Collier  on  Bankruptcy  1054-1056,  IP  70.  16  (14th  ed.    1964),    raise 

this  separate  issue  by  their  observation  that  the  results  in  some 

lower  federal  courts  have    been, 

"that  federal  equitable  principles  have 
been  allowed  to  alter  the  dictates  of 
state  law  as  to  the  effect  of  the  mortgage 
transaction.      Whether  this  is  now 
permissible  in  light  of  Erie  Railroad 
Company  v.    Tompkins  (304   U.S.    64  (1938)     ) 
is  a  debatable  issue.  "     Ibid.  ,    at  1055-6. 

The  Supreme  Court  of  the  United  States  has  not  resolved 
this  debate.      For  a  general  discussion  of  the  Erie  issue  in  a  wide 
variety  of  bankruptcy  contexts,    see  Hill,    "The  Erie  Doctrine  in 
Bankruptcy,  "  66  Harv.    L.    Rev.    1013  (1953),    cited  in  Collier,    supra. 

Appellant  submits  that  state  law  is  supreme  on  all 
questions  of  title  to  and  security  in  real  property.      E.    g.  ,    Victor  Gruen 


Associates,    Inc.    v.    Glass,    338  F.  Zd  826,    829  (9th  Cir.    1964).      The 
substantive  law,    as  distinguished  from  that  which  governs  administration 
of  a  bankruptcy  estate,    is  State  law.     Rules  of  Decision  Act,    as  amended, 
28   U.  S.  C.    Section  1652,    as  construed  in  Erie  R.    Co.    v.    Tompkins, 
304   U.S.    64  (1938). 

Appellant  does  not  suggest  or  contend  that  the  Erie  case 
stripped  from  bankruptcy  courts  their  equity  powers.      In  a  number  of 
post-Erie  decisions  the  Supreme  Court  has  approved  or  required  use 
of  equity  powers  by  bankruptcy  courts.     Some  exaimples  are:     (1)  where 
a  fiduciary  has  sought  personal  advantage.    Pepper  v.    Litton,    308   U.  S. 
307  (1939),    (2)    where  a  parent  organization  or  person  is  denied  equal 
distribution  with  other  claimants,    Consolidated  Rock  Products  Co.    v. 


participate  with  persons  in  the  class  to  which  his  guaranty  extended, 
American  Surety  Co.    v.    Sanapsell,    3Z7   U.  S.    269(1946),    and  (4)  where 
a  controlling  person  has  mismanaged  the  bankrupt's  estate,    Taylor  v. 
Standard  Gas  h  Electric  Co.  ,    306  U.  S.    307(1939). 

But  these  decisions  were  instances  of  use  of  equity  power 
to  prevent  inequitable  distributions  from  bankruptcy  estates.     See 
Hill,    supra,    66  Harv.    L.    Rev.  ,    at  1020-10Z4.      In  the  present  case, 
Appellee  would  have  this  court  wield  equity  power,    in  conflict  with 
controlling  State  law,    to  achieve  a  patently  unjust  distribution  of  the 
bankrupt's  assets. 

The  Supreme  Court  has  spoken  directly,    in  a  post-Erie  case, 

to  the  present  issue.      The  Court  held  that  real  property  rights  are 

determined  under  State  law.      Thompson  v.   Magnolia  Petroleum  Co.  , 

309   U.S.    478,    483-484  (1940),    which  held  that  Illinois  courts  should 

decide  a  question  of  fee  simple    ownership  of  a  right  of  way.      The 

Court  said, 

"Unless  the  matter  is  referred  to  the  State 
courts,    upon  subsequent  decision  by  the 
Supreme  Court  of  Illinois  it  may  appear  that 
rights  in  local  property  of  parties  to  this 
proceeding  have  -  by  the  accident  of  federal 
jurisdiction  -  been  determined  contrary  to 
the  law  of  the  state  which  in  such  matters 
is  supreme."     309  U.S.    at  484. 


The  Decision  of  the  Ninth  Circuit  in  Pollack  v. 


Sampsell  does  Not  Require  that  Appellee's 
Trust  Deed  be  Giv^en  Effect  Different  from 
the  Effect  it  is  Accorded  by  California  Law. 


Before  the  District  Court,    in  the  review  proceedings. 
Appellee  strenuously  urged  application  of  the    equitable  principles 


discussed  at  length  in  Pollack  v.    Sampsell.    174  F.  2d  415  {9th  Cir,  1949). 
That  case  upheld  the  claim  of  a  real  property  mortgagee  to  the  proceeds 
of  a  crop  harvested  after  bankruptcy  was  commenced  by  the  mortgagor. 
In  a  scholarly  treatment  of  the  equities  between  the  contesting  parties 
in  that  matter,    the  court  examined  many  of  the  bankruptcy  precedents 
in  the  Ninth  and  other  Circuits. 

The  court  in  Pollack  v.    Sampsell  did  not  deal  with   the  Erie 
doctrine  because  the  court  reached  a  conclusion  fully  consistent  with 
State  law.      The  court  did  observe,    however,    that  the  Ninth  Circuit  had 
declined  to  go  so  far  as  had  the  Seventh  and  Third  Circuits  in  providing 
greater  rights  for  the  mortgagee  "notwithstanding  the  contingent 
character  of  his  lien"  under  State  law.      174  F.  Zd  at  418,    Znd  col. 

The  determinative  feature  and  basis  of  Pollack  v.    Sampsell, 

and  the  reason  that  decision  does  not  control  the  instant  appeal  is  that 

the  result  reached  in  Pollack  v.    Sampsell  was  also  the  result  required 

by  State  law.     See  174  F.  2d  at  421,    n.    4,    where  the  court  held: 

"Under  the  California  decisions  to  the 
effect  that  unharvested  crops  are  a  part  of 
the  realty,    Wilson  v.    White,    161   Cal.    453, 
460,    119  P.    895,    the  same  result  would  have 
followed  in  this  case  even  if  the  trust  deeds  had 
made  no  mention  of  the  rents,    issues  or  profits.  " 

The  equities  of  the  instant  case  and  Pollack  v.    Sampsell, 

are  diametrically  opposite  in  a  crucial  respect.      In  the  Pollack  case 

the  bankruptcy  court  permitted  foreclosure  under  state  law  to  proceed, 

and   a  foreclosure  sale  resulted.     On  appeal,    the    parties  conceded  that 

the  foreclosure  sale  by  the  mortgagee  "resulted  in  a  deficiency  in  excess 

of  the  amount  for  which  the  crop  had  been  sold.  "     174  F.  2d  at  417, 

1st  col.      But  in  the  present  case  the  security  was  worth  $167,  000.  00 

more  than  the  amount  of  the  mortgagee's  (Appellee's)  secured  balance. 


Furthermore,    in  Pollack  v.    SampseU,    supra,    the 
mortgagee  had  not  failed  to  pursue  his  state  law  remedies.      That 
mortgagee  sought  equitable  relief  from  the  bankruptcy  court  because 
his   security,    an  orange  crop,    actually  matured  after  bankruptcy 
proceedings  had  commenped.      In  the  present  case,    the  mortgagee 
could  have,    but  failed  to,    perfect  its  security  interest  in  the  rents 
before  the  bankruptcy  petition  was  filed.     Moreover,    the  mortgagee 
in  Pollack  v.    SampseU,    sought  relief  from  the  bankruptcy  court  on 
the  ground  "that  the  land  was  of  insufficient  value  to  pay  the  secured 
indebtedness,  "   174  F.  Zd  at  417,    which  obviously  was  not  true  in  the 
instant  case. 

In  sum.    Appellant  submits  that  no  equitable  consideration 
in  this  case  supports  the  orders  of  the  District  Court  and  referee  in 
bankruptcy.     Appellant  also  submits  that  the  controlling  rule  of  decision 
is  the  law  of  California,    which  requires  reversal  of  the  judgment  below. 
Finally,    Appellee  cannot  apply  the  federal  equity  rules  to  this  appeal, 
because  it  never  invoked  the  equity  power  of  the  bankruptcy  court 
by  moving  to  sequester.     See,    e.  g.  ,    In  re  Humeston,    83  F.  2d  187, 
188  (2nd  Cir.    1936),    supra. 


III.        ASSUMING  APPELLEE  HAD  MOVED  TO  SEQUESTER, 
ITS  CLAIM  TO  THE  RENTS  WOULD  PROPERLY 
HAVE  BEEN  DENIED. 

Had  Appellee  moved  for  sequestration,    its  motion  would 
have  been  denied.      The  federal  decisions  are  unequivocal  in  requiring 
that  the  mortgage  security  be  shown  inadequate  before  the  mortgagee 
will  be  given  the  rents.      But,    before  developing  this  point.    Appellant  must 
observe  that  the  sequestration  precedents  are  the  very  cases  that 
Appellee  argues  establish  its  equitable  right  to  rents. 

Assuming,    arguendo,    that  Erie  R.    Co.    v.    Tompkins  does 
not  foreclose  the  equity  contention,    that  contention   falls  of  its  own 
weight.      The  sequestration  cases  are  those  which  define  and  delimit 
the  equitable  principles  and  powers  of  the  bankruptcy  court.     Assuming, 
further,    that  Appellee  had  invoked  these  powers  by  a  petition  to  sequester, 
that  body  of  bankruptcy  law  would  have  dictated  denial  of  the  rents. 
Thus,    Appellee's  entire  equity  argument  falls  with  application  of  the 
rules  for  sequestration  of  rents.      No  one  argues  that  the  instant  case 
is  governed  by  any  equitable  principles  above  or  beyond  those  expressed 
in  the  sequestration   decisions. 

A  decision  directly  in  point  is  In  re  Cigar  Stores  Realty 
Holdings,    Inc.  ,    69  F.  Zd  823  (2nd  Cir.    1934).      The  court  denied 
sequestration,    holding,    "In  any  event,    a  condition  precedent  to  the 
right  of  the  mortgagee  to  rents  collected  is  proof  of  a  deficiency.  " 
69  F.  2d  at  823.      In  that  case,    fee  title  to  the  mortgaged  property 
had  been  sold  by  the  trustee  in  bankruptcy  for  a  sum  of  $50.  00  in 
excess  of  all  liens,    and  the  court  simply  denied  the  mortgagee's 
claim  to  rents  collected  by  the  trustee,    on  the  ground  that  the  mortgagee 


did  not  show  "that  the  mortgaged  property  was  worth  less  than  the 
mortgage  indebtedness.  "     69  F.  2d  at  823.     Appellee  has  not  proven 
a  deficiency.     In  the  Cigar  Stores  case,    supra,    the  bankrupt's  interest 
was  worth  $50.  00.      In  the  present  case  it  was  worth  over  $109,  000.  00 
(R.    21). 

Appellee's  failure  to  sequester  the  rents  may  have  been 
motivated  by  its  mistaken  belief  that  it  had  a  valid  lien   in  the  rents, 
or  by  the  correct  belief  that  sequestration  would  be  denied  because  the 
security  was  more  than  adequate.      Whatever  its   reason,    Appellee  is 
now  barred  from  claiming    the  rents,    for  the  universal  rule  is  that 
the  rents  subject   to  sequestration  are  those  which  fall  due  after  the 
mortgagee's    application  or  petition  to  the  bankruptcy  court.    See,    e.  g.  , 
Investors  Syndicate  v.    Smith,    105  F.  2d  611,    621 -622  (9th  Cir.     1939), 
_In  re  Humeston,    83  F.  2d  187  (2nd  Cir.    1936). 

Moreover,    a  mortgagee  who  is  entitled  to  rents  on    his 
application  to  sequester  is  entitled  only  to  the  net  rentals,    after  pay- 
ment of  costs  of  administration  of  the  bankruptcy  estate  and  taxes. 
E.  g.  ,    Florida  Nat.    Bank  of  Jacksonville  v.    United  States,    87  F.  2d  896 
(5th  Cir.    1937).      If  Appellee  prevailed  in  the  present  proceeding,    it 
would  receive  the  gross   rentals  before  payment  of  administration 
expenses. 

Finally,    this  court  has  previously  held  that  failure  to 
sequester  is  fatal,    where  the  lien  to  rents  and   issues  was  not  per- 
fected prior  to  commencement  of  bankruptcy.     ^H-E®  Hotel  St.    James  Co.  , 
65  F.  2d  82  (9th  Cir.    1933),    following  In  re  Brose,    254  Fed.    664 
(2nd  Cir.    1918). 


CONCLUSION 


Appellee  did  not  comply  with  California  law.      The  pledge 
of  rents  was  never  perfected  as  a  valid  security  interest.     Appellant's 
claim  to  the  rents  is  of  superior  equity.     Sequestration  of  the  rents 
would  have  been  denied.      Sequestration,    which  is  never  retrospective, 
was  not  sought  by  Appellee. 

Appellant,    therefore,    respectfully  submits  that  the  judgment 
below  should  be  reversed  and  the  cause  remanded  to  the  referee  in 
bankruptcy. 

Respectfully  submitted, 
FULLERTON,    LANG  &   RICHERT 


VrilliamT.Richert 


By_ 


William  T.    Richert 
Attorneys  for  Appellant, 
JOHN  G,    GROVES,    Trustee 
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Appellee. 
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Northern  Division 

BRIEF  FOR  APPELLEE 


JURISDICTIONAL  STATEMENT 

The  appeal  in  this  case  is  from  an  order  of  the 
United  States  District  Coui-t  for  the  Southern  District 
jf  California,  Northern  Division,  made  in  proceedincrs 
in  l)ankruptcy.  This  Court  has  jurisdiction  under 
Section  24a  of  the  Bankruptcy  Act  (11  U.S.C.  §  47a). 


STATEMENT  OF  THE  CASE 
Park  Terrace,  a  partnership,  on  Septeml^er  30,  1964 
filed  a  debtor's  petition   for  an   arrangement  under 
Chapter  XI  of  the  Bankruptcy  Act   (R.  20).    The 


The  judgment  entered  on  the  Referee's  findings  and 
conclusions  enjoined  appellee  from  commencing  or 
continuing  with  proceedings  to  enforce  the  lien  of  its 
deed  of  tnist  until  the  further  order  of  the  court  (R. 
23-25),  but  decreed  that: 

"pending  the  further  order  of  this  Court  re- 
spondent shall  continue  as  heretofore  to  manage 
and  operate  said  property  and  to  collect  the 
rentals  becoming  due  from  the  tenants  of  said 
property  and  respondent  shall  be  responsible  for 
the  proper  maintenance  and  operation  of  the 
premises  comprising  said  property  and  shall  be 
accountable  to  this  Court  for  all  rentals  hereto- 
fore as  well  as  hereafter  collected  by  respondent 
from  said  tenants."  (R.  24.) 

Appellant  petitioned  the  District  Court  for  review 
of  the  Referee's  order  with  respect  to  the  rents  (R. 
27-28).  The  Honorable  M.  D.  Crocker,  United  States 
District  Judge,  affirmed  the  Referee's  order  (R.  36- 
38)  and  the  present  appeal  ensued. 


QUESTION  PRESENTED 

Whether,  by  virtue  of  appellee's  rights  imder  its 
trust  deed  and  actions  taken  by  appellee  before  and 
after  the  bankruptcy  proceedings  began,  appellee  was 
entitled  to  retain  the  rents  it  had  collected  up  to  the 
time  of  the  bankruptcy  court's  decision  and  to  con- 
tinue collecting  the  rents  of  the  mortgaged  property 
until  the  further  order  of  the  court,  with  the  right  to 
apply  them  as  provided  in  the  trust  deed,  subject  to 
accountability  for  them  to  the  court. 


ARGUMENT 
SUMMARY 

The  l)ankruptpy  coui't's  niling  that  appollco  was  en- 
titled under  its  trust  deed  to  the  rents  of  the  mort- 
gaged pi'operty,  subject  to  aceountability  for  them 
to  the  eourt,  was  in  no  way  at  odds  with  California 
law.  The  California  cases  hold  that  an  assignment-of- 
rents  clause  in  a  trust  deed  is  not  self-executing  on 
the  trustor's  default,  and  the  beneficiaiy  must  do 
something  more  than  make  a  demand  on  the  trustor 
for  the  rents  to  perfect  a  claim  to  them.  Appellee  had 
started  non-judicial  foreclosure  proceedings,  had  noti- 
fied the  tenants  of  the  property  to  pay  their  rents  to 
ajipellee,  had  taken  over  the  actual  operation  of  the 
pi-operty — and  may  be  said  to  have  had  dc  facto  pos- 
session of  it,  and  was  actually  collecting  the  rents  and 
holding  them  when  the  bankruptcy  court  made  its 
ruling. 

Phe  order  appealed  frouT  is  in  accord  with  prior 
decisions  of  this  Court,  in  particular  Pollack  v.  Samp- 
sell  (9th  Cir.  1949)  174  F.2d  415.  Appellee  was  as- 
siduously pursuing  its  rights  as  beneficiary  of  the 
defaulted  trust  deed  when  the  bankniptcy  court's  jur- 
isdiction intervened,  and  persistently  asserted  its 
rights  to  the  rents  throughout  th(>  ])roceedings  in 
bankruptcy. 

There  was  no  occasion  for  a])pellee  to  apply  for  a 
separate  order  secjuestering  the  rents.  Appellee  itself 
was  actually  collecting  and  holding  the  rents.  The 
coui-t's  orders  with  respect  to  the  rents  were  in  prac- 
tical and  legal  effect  sequestration  ordei-s. 


On  the  face  of  the  Referee's  findings,  appellant 
and  the  imsecured  creditors  he  represents  stood  to  lose 
nothing  by  the  order  appealed  from.  By  its  express 
terms  appellee  is  accountable  to  the  coiu-t  for  all  the 
rents  in  question.  Appellee  claims  only  the  right  to 
apply  the  rents  as  provided  in  the  trust  deed,  i.e.,  to 
costs  of  operating  and  maintaining  the  property  while 
the  rents  were  being  collected  and  to  the  secured  debt. 
If  the  property  was  worth  more  than  the  amount  of 
the  secured  debt,  the  bankruptcy  estate  would  neces- 
sarily receive  the  full  benefit  of  the  rents  in  the  final 
accomiting,  which  has  yet  to  be  made. 


I.  THE  BANKRUPTCY  COURT'S  DECISION  THAT  APPELLEE 
WAS  ENTITLED  TO  COLLECT  AND  RETAIN  THE  RENTS  OF 
THE  MORTGAGED  PROPERTY,  SUBJECT  TO  ACCOUNTA- 
BILITY FOR  THEM  TO  THE  COURT,  WAS  IN  NO  WAY 
INCONSISTENT  WITH  CALIFORNIA  LAW. 

We  agree  with  appellant  that  federal  courts  of 
bankruptcy  must  apply  state  law  in  determining  prop- 
erty rights,  including  rights  imder  a  trust  deed.  Ap- 
pellant's concern  on  the  point  is  ironical,  however, 
considering  that  appellant's  predecessor  in  interest, 
the  debtor-bankrupt,  invoked  the  jurisdiction  and 
processes  of  the  bankruptcy  court  with  the  object  of 
preventing  appellee  from  exercising  rights  which  ap- 
pellee had  according  to  state  law  (see  debtor's  Peti- 
tion for  Order  to  Show  Cause,  etc.,  R.  2-4) . 

According  to  the  California  cases  cited  by  appellant, 
CliiMs  Real  Estate  Co.  v.  Shelhoume  Realty  Co. 
(1943)  23  Cal.2d  263,  143  P.2d  697,  Kinnison  v.  Guar- 


anty  LiquidaHnfj  Corp.  (1941)  18  Cal.2d  256,  115  P. 
2d  450,  tand  Mahman  v.  Brandler  (1964)  230  Cal.App. 
2d  922,  41  Cal.Rptr.  438,  the  general  nilo  is  that  a 
Tnortffaffoe'  is  not  oiititlod  to  the  rents  of  the  mort- 
gaj?o(l  property  until  ho  obtaitis  possession  of  it  or  has 
a  receiver  appointed.  That  this  i-ule  is  subject  to  ex- 
ceptions, however,  is  iUustrated  by  Title  Guarantee 
d-  Trust  Co.  V.  Monson  (1938)  11  Cal.2d  621,  627, 
81  P.2d  944,  where  it  was  held  that  a  beneficiary  of  a 
trust  deed  similar  in  its  terms  to  the  trust  deed  in  the 
])resent  case,  who  liad  demanded  and  was  refused  pos- 
session of  the  pro]ierty  after  default,  was  entitled  to 
the  rents  from  the  date  he  demanded  possession.  And 
to  the  same  eifect  is  Mortgage  Guarantji  Co.  v.  Samp- 
sell  (1942)  51  Cal.App.2d  180,  189-190,  124  P.2d  353. 

Ap])ellant  insists  that  3Iahmon  v.  Brandler  (1964) 
230  Cal.App.2d  922,  41  Cal.Rptr.  438,  supra,  is  con- 
trolling in  the  present  case.  There  it  was  held  that  a 
trust  deed  essentially  the  same  in  its  language  as  ap- 
]iellee's  trust  deed  was  not  self -executing  as  an  assign- 
ment of  rents  on  default,  and  that  the  trustore  were 
entitled  to  kee])  the  rents  they  collected  from  the 
property  up  to  the  date  the  beneficiaries  filed  an 
action  for  appointment  of  a  receiver.  The  similaritj^ 
between  3Ia]sman  and  the  present  case  begins  and  ends 
with  the  similarity  of  language  in  the  tnist  deeds.  In 
Malsman  the  beneficiaries  merely  notified  the  trustors 


'California  follows  the  lion  theoi-y  of  mortn;ao:es  and  makes 
no  distinction  which  is  pertinent  here  between  mortgages  and 
trust  deeds.  West's  Annotated  California  Codes,  Civil  Code 
§  2888.  Therefore  in  this  brief  we  will  use  the  terms  •"mortgage" 
and  "trust  deed"  and  related  terms  interchangeably. 
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of  the  latters'  default  and  demanded  that  any  rents 
collected  be  delivered  over,  and  did  nothing  further 
until  they  filed  an  action  against  the  trustors,  during 
which  time  the  trustors  continued  to  collect  the  rents. 
In  the  present  case,  the  beneficiary — appellee — caused 
notice  of  default  to  be  recorded  in  the  official  records 
of  the  county  (R.  22) ;  notified  the  tenants  of  the 
property  that  it  was  exercising  its  rights  under  the 
trust  deed  to  collect  the  rents  and  that  the  tenants 
should  make  their  rental  payments  accordingly  (R. 
22) ;  and  proceeded  actually  to  collect  the  rents  and 
in  fact  collected  and  now  holds  all  the  rents  wliich 
are  in  dispute. 

Moreover,  although  the  Referee  concluded  as  a 
matter  of  law  that  the  debtor,  and  not  appellee,  was 
in  possession  of  the  property  (R.  23),^  it  can  reason- 
ably be  inferred  from  the  record  as  a  whole  that  ap- 
pellee had  de  facto  possession  of  the  property  at  all 
times  while  the  rents  in  dispute  were  being  collected. 
This  is  indicated  by  the  provision  in  the  court's  order 
of  October  5,  1964  which  pro^dded  that  appellee 
might  "continue  collecting  rentals  becoming  due  from 
tenants  of  said  jiremises"  and  would  "be  responsible 
for  the  proper  maintenance  and  operation  of  said 
premises,"  (R.  17)  and  the  tenns  of  the  order  ap- 
pealed from  which  pro\T.ded  that  appellee  should 
"continue  as  heretofore  to  manage  and  operate  said 


-This  conclusion  was  based  on  a  finding  that  the  managing 
partner  of  the  debtor  partnei*ship  resided  in  one  of  the  apart- 
ments on  the  property  on  and  after  September  30,  1964  and 
"was  at  all  si;ch  times  the  agent  of  the  partnership,  overseeing 
the  management  of  the  said  apartments"  (R.  21-22). 


propoT-ty  and  to  colloct  the  rentals  becoming  duo  from 
tlic  tcjiaiits  of  said  profK'rty"  and  would  "bo  respon- 
sible for  the  proper  maintenance  and  opei-ation  of  the 
premises  comprisinp^  said  ])roperty"  (K.  24). 


II.  THE  BANKRUPTCY  COURT'S  DECISION  ON  THE  RENTS 
QUESTION  WAS  IN  ACCORD  WITH  PRIOR  DECISIONS  OF 
THIS  COURT. 

The  Court  of  Appeals  for  the  Ninth  Circuit  has  de- 
cided a  number  of  the  leadine:  cases  on  the  question  of 
a  morts'asee's  rights  to  rents,  issues  and  profits  of  the 
moi-tgag-ed  property  after  default  where  bankruptcy 
of  the  mortgagor  has  inter\^ened.  Among  them  are 
Pollack  V.  Sampsell  (1949)  174  F.2d  415;  Investors 
Si/ndicafc  v.  Smith  (1939)  105  F.2d  611;  American 
Trmt  Co.  v.  England  (1936)  84  F.2d  352;  and  In  re 
Hotel  St.  James  Co.  (1933)  65  F.2d  82.  These  and  the 
other  bankru]itcy  case  authorities  in  point  are  col- 
lected in  4  Collier  on  Bankruptcy,  14th  Edition, 
H  70.16  [7],  at  pages  1044  to  1056. 

In  American  Trust  Co.  v.  England,  supra,  it  was 
held  that  a  petition  by  the  moi-tgagoe  for  sequestra- 
tion of  the  rents,  followed  by  a  sequestration  order, 
was  the  equivalent  of  taking  possession  of  the  mort- 
gaged property  by  the  mortgagee,  mtli  the  effect  that 
the  mortgagee  was  held  entitled  to  the  rents  from 
the  time  of  tiling  the  petition  for  sequestration. 

Pollaclx  V.  Sampsell,  supra-,  174  F.2d  415,  is  particu- 
larly close  to  the  present  case  in  principle  and  on  its 
facts.  It  concerned  the  rights  of  a  beneficiary  of  Cali- 
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fornia  trust  deeds  to  the  proceeds  of  a  crop  harvested 
from  the  mortgaged  lands  by  the  trustee  in  bank- 
ruptcy of  the  trustors.  The  beneficiary  had  started 
non- judicial  foreclosure  proceedings  before  the  bank- 
ruptcy filing,  and  was  prevented  from  going  forward 
with  the  foreclosure  by  a  restraining  order  of  the 
bankruptcy  court.  The  crop  matured  and  was  har- 
vested and  sold  while  the  restraining  order  was  in 
effect,  and  the  net  proceeds  of  the  sale  were  im- 
poimded  under  an  arrangement  the  beneficiary  made 
with  the  trustee  in  bankruptcy,  pending  the  court's 
determination  of  the  beneficiary's  rights  thereto.  The 
bankruptcy  court  eventually  ruled  that  the  beneficiary 
had  no  interest  in  the  crop  or  its  proceeds.  In  the 
meantime  the  beneficiary  had  been  permitted  to  pro- 
ceed vrith  non-judicial  foreclosure  and  a  trustee's 
sale  of  the  lands  had  ensued,  resulting  in  a  deficiency. 
On  appeal,  this  Court  reversed  the  bankiniptcy  court's 
decision,  holding  that  the  beneficiary  was  entitled  to 
the  proceeds  of  the  crop  by  virtue  of  his  rights  under 
the  trust  deeds  and  the  diligence  he  had  exercised  in 
pursuit  of  those  rights.  The  court  stated  the  applicable 
rule  as  follows : 

"[W]here  the  holder  of  the  trust  deed  or  mort- 
gage has  either  by  appropriate  steps  taken  prior 
to  bankioiptcy,  or  by  timely  application  to  the 
bankruptcy  court,  actively  imdertaken  to  obtain 
the  rents  or  profits  of  the  real  property  for  appli- 
cation upon  the  mortgage  indebtedness,  it  is  then 
the  duty  of  the  bankruptcy  court  to  preserve  the 
rents  and  profits  for  the  holder  of  the  trust  deed 
or  mortgage.  These  decisions  [referring  gener- 
ally to  decisions  so  holding]  may  be  justified  upon 
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the  ground  that  in  such  cases  the  diligence  of  the 
?nortgag('('  lias  dctnoiistratcd  that  he  would  i)rob- 
ably  hav(>  realized  upon  the  rents  or  i)rofits  had 
bankruptcy  not  intei-vened."  174  P.2d  at  419. 

Another  leading  case  in  ])oint  is  Mortfjafje  Loan  Co. 
V.  Livingston  (8th  Cir.  19;3())  45  F.2d  28.  Judge  Pope 
sj^eaking  for  this  Court  in  Pollack  v.  Sampsell,  supra, 
174P.2d4ir>,  said: 

"The  facts  of  this  case  are  very  similar  to  those 
in  Mortgage  Ijoan  Co.  v.  LAvington,  8  Cir.,  45  F. 
2d  28.  In  that  case  the  controversy  concerned  the 
rents  and  issues  of  hotel  property  operated  by 
a  receiver  in  banki-uptcy  proceedings  brought 
against  the  mortgagor  of  the  hotel  property.  After 
default  under  the  mortgage,  the  mortgagee  initi- 
ated foreclosure  by  advertisement,  and  sale  imder 
power  of  sale  was  to  have  been  held  on  .Time 
29.  A  few  days  prior  to  that  date,  the  petition  in 
bankruptcy  was  filed  and  tlie  court  appointed  a 
receiver  and  entered  an  order  enjoining  the  fore- 
closure sale.  The  mortgagees  asserted  claim  to 
the  rents  and  issues  collected  by  the  receiver  fol- 
lowing the  date  when  the  mortgagees'  sale  was 
first  advertised  to  be  held.  Subsequently  the  court 
granted  leave  to  sell  the  property  under  the  mort- 
gage, and  at  the  sale  a  deficiency  was  disclosed. 
The  mortgage  there  described  the  real  estate  'to- 
gether with  all  *  *  *  I'ents,  issues  and  profits 
thereto  belonging,'  and  provided  that  the  trustee 
imder  the  mortgage  should  be  entitled  to  posses- 
sion of  the  pi'operty  dii'cctly  or  through  a  re- 
ceiver in  the  event  of  default,  and  recited  that 
he  should  have  a  right  in  that  event  to  collect 
the  revenue  therefrom.  When  the  foreclosure  was 
restrained  and  the  receiver  appointed,  comisel  for 
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the  moi-tgagees  by  letter  advised  the  bankruptcy 
receiver  of  their  claim  to  the  rents  and  profits  and 
requested  the  receiver  to  segregate  the  revenues 
from  the  hotel  and  to  apply  them  to  the  payment 
of  existing  defaults  under  the  mortgage.  The 
receiver  agreed  that  the  hotel  revenues  should  be 
kept  separately  but  the  mortgagees'  petition  for 
an  order  directing  the  receiver  to  pay  them  the 
revenues  collected  from  the  hotel  for  application 
upon  the  deficiency  under  the  foreclosure  sale, 
which  exceeded  that  amount,  was  denied  by  the 
court  except  to  the  extent  of  the  taxes  and  in- 
surance on  the  property,  the  court  holding  that 
the  mortgagees  were  not  entitled  to  the  rents  and 
profits  in  question. 

"Upon  appeal  the  court  held  the  mortgagees 
should  have  these  rents.  In  an  opinion  the  lan- 
guage of  which  we  might  well  adopt  here,  the 
court  said,  45  F.  2d  at  pages  32,  34:  'We  are  of 
the  view  that  the  mortgagees  in  effect  intervened 
in  the  receivership  proceedings  in  aid  of  their 
proceedings  to  foreclose,  and  this  intervention 
oj)erated  to  charge  all  of  the  net  income  arising 
from  the  operation  of  the  property  by  the  re- 
ceiver with  the  lien  of  their  mortgage.  *  *  * 

"  'To  hold  that  the  mortgagees  had  a  legal 
right  to  these  rents  and  issues  under  the  pro- 
visions of  their  mortgage,  but  that  they  should 
be  precluded  from  recovering  same  because  they 
had  not  technically  pursued  a  legal  remedy  is  to 
overlook  the  fact  that  the  propei-ty  was  in  the 
control  of  a  court  of  equity,  and  that  equitable 
remedies  commensurate  with  the  legal  rights  of 
the  parties  should  be  available.  To  take  from  the 
mortgagees   the   property   to   which   confessedly 
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thoy  are  entitlod  tiikIcm-  tlio  plodgo  provision  of 
their  inortsaffe,  and  transfer  it  to  the  unsecured 
creditors  of"  th(^  hanl<ru])t,  ai)peals  to  us  an  harsh, 
inequitable,  and  unwarranted.'  "  174  F.2d  419-421. 


III.    THE   BANKRUPTCY   COURT   CORRECTLY  APPLIED   EQUI- 
TABLE PRINCIPLES  IN  DECIDING  THE  CASE. 

In  answering-  appellant's  aruiiment  that  "the  order 
below  was  inequitable  and  unjust,"  we  cannot  let  stand 
without  challenge  the  following  assertions  made  in 
appellant's  brief: 

<<*  *  *  Enforcement  of  the  assignment  of  rents 
clause  in  Appellee's  tnist  deed  simply  and  effec- 
tively choked  the  last  breath  from  the  debtor  in 
the  Chapter  XI  proceedings. 

"Because  Judge  Crocker,  by  the  modification 
of  October  5,  1964  (R.  16-17)*  allowed  Appellee 
all  of  the  rents,  the  partnership  was  eventually 
adjudicated  a  banknipt  before  the  validity  of 
Api)ellee's  lien  and  the  rents  could  be  litigated 
(R.  22).  This  was  manifestly  inequitable  and 
unnecessaiy  in  light  of  the  excess  value  to  Ap- 
])ellee's  security.  The  general  creditors  (whose 
claims  are  reflected  in  the  Claims  Register  which 
was  brought  up  with  the  Record  on  Appeal)  could 
never  be  induced  to  consent  to  any  proposal  of  a 
debtor  with  no  income,  and  a  plan  of  arrange- 
ment became  inconceivable."  (Appellant's  Open- 
ing Brief  11.) 

u*  »  *  rpi^p  Referee  destroyed  the  unsecured 
creditors'  opportunity  for  pecuniary  return  by 
the  order  granting  Apjielhuit  all  rents.  Judge 
Crocker's  modification   of   the   temporary   order 
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destroyed  the  hope  for  an  arrangement  by  deny- 
ing the  debtor  any  income."  (Appellant's  Opening 
Brief  12.) 

These  assertions  are  a  gross  distortion  of  the  facts 
and  are  not  supported  by  anything  in  the  record. 
Moreover  they  are  irrelevant;  they  are  obviously 
spoken  not  by  or  for  appellant,  the  trustee  in  bank- 
ruptcy, but  by  the  ghost  of  the  bankrupt  partnership. 

Appellant  asserts  that  "to  prove  an  equitable  claim 
to  rents,  a  mortgagee  must  show  'that  the  mortgaged 
property  was  worth  less  than  the  mortgage  indebted- 
ness,' "  citing  In  re  Cigar  Stores  Realty  Holdings,  Inc. 
(2d  Cir.  1934)  69  F.2d  823  (Appellant's  Opening 
Brief  11).  The  facts  of  the  Cigar  Stores  case,  however, 
were  that  the  mortgagee  there  took  no  action  and 
made  no  claim  until  after  the  trustee  had  sold  the 
bankruptcy  estate's  equity  in  the  property;  then  the 
mortgagee,  without  having  even  started  a  foreclosure 
proceeding,  demanded  that  the  trustee  turn  over  the 
rents  which  he  had  collected  from  the  property  before 
making  the  sale.  In  holding  that  the  mortgagee  was 
not  entitled  to  the  rents  the  court  said: 

"In  any  event,  a  condition  precedent  to  the  right 
of  a  mortgagee  to  rents  collected  is  proof  of  a 
deficiency.  *  *  *  There  is  none  here.  And  a  mort-  ^ 
gagee  must  accoimt  for  rents  received.  *  *  *  The 
fact  that  the  property  was  sold  for  $50  in  excess 
of  all  liens  and  charges  of  every  nature  indicates 
no  deficiency  and  so  no  right  to  retain  rents  any- 
way on  an  accoimtrug."  (69  F.2d  at  823.) 

In  contrast,  the  mortgagee  in  the  present  case — ap- 
pellee— actively  asserted  its  right  to  receive  the  rents 
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before  the  baiikruj)tcy  court  issued  its  initial  restrain- 
ing order,  eoiitinuously  asserted  that  rif,^lit  throuf,'-hout 
tlie  I>ankruptcy  j)roeeedinKs,  and  aetually  eollected  and 
is  holding;-  the  rents  which  are  in  issue.  The  mention 
in  the  Cigar  Stores  case  of  a  mortgagee's  duty  to  ac- 
count for  rents  he  receives  from  the  mortgaged  prop- 
erty has  special  significance  for  our  case.  Appellee  has 
recognized  from  the  begimiing  that  it  is  accountable 
for  the  rents  it  has  collected,  and  the  order  appealed 
from  expressly  makes  api)ellee  accountable  to  the 
court  for  those  rents  (R.  24).  The  "proof  of  de- 
ficiency," if  there  is  a  deficiency,  will  be  presented 
when  appellee  makes  its  accounting. 

We  do  not  take  issue  with  appellant's  argument 
that  federal  as  opposed  to  state  equity  doctrines 
should  not  be  applied  so  as  to  alter  state-created 
property  rights.  Appellee's  case  does  not  require  lis  to 
do  so.  Nevertheless  it  is  still  true  that  bankruptcy 
proceedings  are  equitable  in  nature  "and  Avithin  the 
limits  ])rescribed  by  the  Bankruptcy  Act  and  the 
special  iides  of  practice  prescribed  by  the  Supreme 
Court  are  to  be  administered  in  accord  with  the  gen- 
eral principles  and  practices  of  equity."  Pepper  v. 
Litton  (1939)  308  U.S.  295,  303-308,  60  S.Ct.  238.  It 
was  therefore  proper  for  the  bankniptcy  court  to  ob- 
serve fundamental  rules  of  equity  in  deciding  the  case. 

The  question  of  who  should  collect  and  hold  the 
rents  was  presented  to  the  bankruptcy  court  not  as  an 
independent  question  but  in  conjimction  witli  the 
question  whether  the  foreclosure  proceedings  appellee 
had  conmienced  should  be  stayed.  Appellee  Wgorously 
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contested  the  stay,  contending  that  the  fair  market 
value  of  the  property  was  less  than  the  amount  of 
the  secured  debt  and  the  stay  would  only  cause  appel- 
lee further  financial  loss  ( Suj)plemental  Record,  Re- 
spondent's Answer  to  Petition  for  Order  to  Show 
Cause).  The  Referee  was  called  upon  to  balance  the 
equities  between  appellee  and  the  unsecured  creditors. 
On  the  one  hand,  a  stay  of  enforcement  of  appellee's 
lien  was  desirable  from  the  misecured  creditors'  stand- 
point so  that  appellant,  the  trustee  in  bankruptcy, 
should  have  a  fair  opportimity  to  liquidate  the  bank- 
ruptcy estate's  equity  in  the  property.  On  the  other 
hand,  if  the  property  proved  to  be  worth  less  than  the 
amount  of  the  secured  debt  owed  to  appellee,  the  stay 
would  be  at  the  expense  and  risk  of  appellee.  The 
imsecured  creditors  had  everything  to  gain  and  noth- 
ing to  lose  by  the  stay,  Imt  the  opposite  was  true  of 
appellee.  Appellee  was  then  operating  the  property 
and  collecting  the  rents  by  authority  of  the  modified 
restraining  order.  By  allowing  appellee  to  remain  in 
charge  and  to  collect  the  rents,  with  the  right  to  apply 
the  net  rents  to  the  secured  debt,  subject  to  accomit- 
ability  to  the  coui-t,  the  risk  of  loss  to  appellee  by 
reason  of  the  stay  would  be  mitigated  in  some  degTce 
at  least ;  and  if  the  property  proved  to  be  worth  more 
than  the  amount  of  the  secm-ed  debt  owed  to  appellee, 
it  would  make  no  difference  to  the  unsecured  creditors 
that  appellee  had  received  the  rents,  since  every  dollar 
of  net  rents  applied  to  the  secured  debt  would  add 
another  dollar  to  the  value  of  the  bankruptcy  estate's 
equity  in  the  property. 
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So  the  docision  of  tho  Referee  stayinp^  the  fore- 
closui-e  proceedings  hut  allowing  appellee  to  collect 
the  rents  was  an  (-(luitahle  one,  made  with  due  rej^ard 
for  the  legitimate  interests  of  both  sides.  A  contrary 
decision,  staying  the  foreclosure  proceedings  and 
denying  aj)pellee  th(>  rents,  would  have  loaded  the 
scales  inequitably  against  appellee. 


IV.  THE  EFFECT  OF  THE  BANKRUPTCY  COURT'S  ORDERS  WAS 
THE  SAME  AS  IF  A  SPECIFIC  SEQUESTRATION  ORDER 
HAD  BEEN  MADE. 

Appellant  refers  to  the  "brute  fact"  that  appellee 
never  moved  to  se(}uester  the  rents,  and  argues  that 
this  omission  was  fatal  to  appellee's  case,  citing  In  re 
Ilumesfon  (2d  Cir.  1936)  83  F.2d  187,  188,  and  Nash 

V.  Onmidaga  Hotel  Corp.  (2d  Cir.  1944)  140  F.2d  209, 
211  (Appelhrnt's  Opening  IJrief  11-12).  In  each  of 
tliose  cases  the  mortgagee  had  taken  no  affinnative  step 
to  claim  the  rents  until  after  they  were  collected  by 
the  trustee  or  debtor,  and  then  claimed  them  on  the 
theory  that  the  mortgage  lien  had  somehow  attached 
to  them.  In  contrast,  the  moi-tgagees  in  Pollock  v. 
Sampsell  (9th  Cir.  1949)  174  F.2d  415,  and  Mortgage 
Loan  Co.  v.  Livingston  (8th  Cir.  1930)  45  F.2d  28,  as 
in  the  present  case,  vigorously  asserted  their  rights 
under  the  mortgage  instnnnent  both  before  and  after 
the  property  came  under  the  bankniptcy  court's  jiu-- 
isdiction  and  ultimately  prevailed  although  they  made 
no  application  for  a  sequestration  order. 
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Although  insisting  that  appellee  had  no  right  to  the 
rents  because  it  did  not  move  for  a  sequestration  order 
(Appellant's  Opening  Brief  11-12,  16,  18),  appellant 
argues  that  appellee  would  not  have  been  entitled  to 
a  sequestration  order  anyway,  because  according  to 
the  Referee's  findings  the  security  for  appellee's  debt 
was  more  than  adequate  (Id.  17-18).  The  only  au- 
thority cited  for  this  proposition  is  In  re  Cigar  Stores 
Realty  Holdings,  Inc.  (2d  Cir.  1934)  69  F.2d  823,  a 
case  we  have  already  discussed,"  where  the  mortgagee 
did  nothing  whatsoever  imtil  after  the  rents  had  been 
collected  by  the  tinistees  in  bankniptcy  and  did  not 
at  any  time  apply  for  a  sequestration  order.  The  ease 
cannot  by  any  stretch  of  imagination  be  read  as  hold- 
ing or  even  suggesting  that  the  mortgagee  of  property 
of  a  bankruptcy  estate  will  not  be  entitled  to  an  order 
sequestering  the  rents  of  the  property  imless  he  shows 
that  the  property  is  worth  less  than  the  mortgage 
indebtedness.  Wliat  the  opinion  in  the  case  does  sug- 
gest is  that  where  the  rents  of  the  mortgaged  property 
have  been  sequestered,  the  mortgagee  will  be  entitled 
to  them  only  to  the  extent  he  can  prove  a  deficiency. 
No  more  than  this  is  claimed  for  appellee  with  re- 
spect to  the  rents  which  appellee  has  collected  and 
for  which  it  is  accountable  in  the  present  case. 

Appellant's  contention  that  if  the  rents  had  been 
sequestered  they  would  be  available  for  payment  of 
bankrupt  administration  expenses  is  not  supported 
by  any  clear  authority  and  vdll  not  stand  up  under 


^See  page  14,  supra. 
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analysis.  The  legal  effect  of  sequestration  is  to  make 
the  rents  subject  to  the  lien  of  the  mortgage.  See 
In  re  Kim/s  Count  1/  Real  Eat  ate  Corp.  (2(1  Cir.  1933) 
67  F.2d  895,  89(;.  If  sequostorod,  how  could  the  rents 
be  used  for  paying  bankru{)tcy  administration  ex- 
penses, any  more  than  the  mortgaged  property  itself 
could  be  li(iuidated  and  used  for  this  purpose? 

Althougli  not  labeled  as  sequestration  orders,  the 
two  orders  (R.  17  and  24)  which  the  bankruptcy  court 
made  with  respect  to  the  rents  were  in  practical  effect 
sequestration  orders.  Appellee  was  allowed  to  collect 
the  rents  mitil  the  further  order  of  the  court  and  was 
made  accoimtable  to  the  court  for  them,  and  their 
ultimate  disposition  was  by  clear  implication  left  for 
later  detennination  ])y  the  coui-t-  (Ibid.).  The  rents 
were  just  as  effectively  sequestered  as  if  the  term  "se- 
questration" had.  been  used.  There  is  no  prescribed 
language  or  fomi  for  sequestration  orders.  Therefore 
there  is  no  reason  from  the  standpoint  of  either  sub- 
stance or  form  why  the  rent  orders  in  question  cannot 
be  treated  for  all  intents  and  purposes  as  sequestra- 
tion ordei*s. 
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V.  ON  THE  FACE  OF  THE  REFEREE'S  FINDINGS,  THE  BANK- 
RUPTCY ESTATE  STOOD  TO  LOSE  NOTHING  BY  THE  ORDER 
APPEALED  FROM,  AND  APPELLANT  HAS  NOT  SHOWN 
THAT  THE  ESTATE  ACTUALLY  LOST  ANYTHING  BY  THAT 
ORDER. 

Nowhere  in  appellant's  argument  is  any  recognition 
given  to  the  fact  that  by  the  express  terms  of  the 
order  appealed  from  appellee  is  accountable  to  the 
court  for  all  the  rents  in  dispute.*  Appellee  has  never 
claimed  to  be  entitled  absolutely  to  these  rents.  On 
the  contrary,  ajjpellee  claims  only  the  right  to  apply 
them  as  pro-\dded  in  the  trust  deed  (R. — Respondent's 
Exliibit  E),  i.e.,  to  costs  and  expenses  incurred  in 
maintaining  and  operating  the  property  while  the 
rents  were  being  collected,  and  to  the  secured  debt. 
Both  the  modified  restraining  order  (R,  17)  and  the 
order  appealed  from  (R.  24)  charged  appellee  with 
responsibility  for  the  "proper  maintenance  and  oper- 
ation of  the  premises  comprising  said  property."  In 
the  ultimate  accomiting  appellee  should  be  allowed 
credit  for  reasonable  and  necessary  expenditures  made 
in  discharging  that  responsibility.  Clayton  v.  Schultz 
(1941)  18  Cal.2d  328,  334,  115  P.2d  446.  In  any  event, 
the  determination  of  whether  appellee  has  fully  ac- 
counted for  the  rents  and  has  properly  applied  them 


■'Appellant  at  one  stage  seems  to  have  overlooked  this  fact  com- 
pletely. In  his  notice  of  appeal  (R.  39)  it  is  stated  that  he 
"appeals  .  .  .  from  that  part  only  of  tlie  order  .  .  .  denj'ing  tlie 
bankiiipt's  petition  for  an  order  that  respondent  account  for  all 
rentals  collected  by  it  on  property  of  the  bankrupt."  There  was 
such  a  petition  by  the  bankrupt,  and  appellee  (respondent  below) 
made  an  accounting  in  response  to  it,  but  the  proceeding  was 
dismissed  on  motion  of  appellant  after  the  adjudication  of  bank- 
niptcv  (R. — Docket  Entries,  page  2,  entries  1/8/65,  1/25/65 
and  2/4/65,  and  page  3,  entries  2/24/65). 
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will  he.  iTicade  by  the  hankniptcy  court,  and  appellant 
will  have  full  oppoi'tunity  to  he  heard  in  that  pro- 
ceeding-. 

Obviously  it  is  the  net  rents,  after  appellee  is  al- 
lowed proper  credit  for  reasonable  and  necessary  ex- 
j)enditures  made  in  maintainiiij^  and  operating  the 
property,  which  are  at  stake  in  this  appeal.  The  es- 
sence of  the  bankioiptcy  court's  decision  which  appel- 
lant is  challenging  is  that  the  net  rents  should  be 
available  to  bo  applied  to  the  secured  debt  owed  to 
appellee.  But  how,  we  ask,  was  appellant  conceivably 
hurt  by  this  decision  if,  as  appellant's  argument  re- 
peatedly stresses,  the  mortgaged  property  had  a  value 
of  $167,000  greater  than  the  amomit  of  the  secured 
debt  owed  to  appellee,  and  the  bankniptcy  estate's 
equity  in  the  ])roperty  was  worth  $109,(XX)?  (see  Ap- 
pellant's Opening  Brtef  3,  6,  11,  12,  15  and  18).  If 
the  Referee's  finding  as  to  the  value  of  the  jiroperty 
is  taken  as  conclusive,  as  appellant's  argamient  ap- 
parently insists  it  must  be,  then  the  court  may  well 
wondcT"  what  this  appeal  is  all  about.  Every  dollar  of 
the  i-ents  applied  to  the  secured  debt  would  add 
another  dollar  to  the  value  of  the  estate's  equity  in  the 
property.  The  practical  result  in  terms  of  net  asset 
values  added  to  the  estate  would  be  the  same  as  if 
appellant  himself  had  received  the  rents. 

As  trustee  in  bankruptcy  a})pellant  has  the  duty 
to  liquidate  the  assets  of  the  estate  with  all  reasonable 
dispatch.  TJankruptcy  Act  Section  47a  (1)  (11  U.S.C. 
§  74) .  The  bankruptcy  court's  order  staying  the  en- 
forcement of  appellee's  lien — made  in  conjunction  with 
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Appellee's  Statement  of  the  Case  is  in  error.     The  only 
facts  before  this  court  on  appeal  and  the  only  facts  that  were  before  the 
District  Court  on  review  are  those  found  and  set  forth  by  the  Referee 
(Findings,   R.    20-22).     Neither  Appellee  nor  Appellant  have  ever  chal- 
lenged these  Findings,    and  thus  no  Reporter's  Transcript  was  ever 
prepared  or  filed  on  review  or  appeal. 

At  page  2  of  its  Brief,  Appellee  asserts  that  by  October 
2,    1964  it  "had  assunned  practically  full  charge  of  the  operation  of  the 
premises  and  was  collecting  the  rents  (R.    36-37).  "    The  portion  of  the 
Record  on  Appeal  cited  for  this  assertion  is  the  District  Court's  Mem- 
orandum Order,   for  which  there  is  no  support  in  the  Findings.     Asa 
matter  of  fact,   the  Finding  on  the  subject  (VIII,   R.    22)  recites:  "That 
no  rents  were  collected  either  by  the  debtor  after  the  filing  of  the 
notice  of  default  by  respondent  amd  prior  to  the  filing  of  the  petition 
in  bankruptcy  herein,    and  that  no  rent  became  due  during  said  period.  " 

Appellee  bases  part  of  its  argument,  £. £.   page  7  of 
its  Brief,   on  the  existence  of  a  dennand  for  possession.     The  facts 
are:  (1)  the  partnership,   debtor -bankrupt,   was  the  trustor  by  a  deed 
of  trust  to  Appellee  (Exhibit  E),    (2)  the  partnership  was  represented 
at  the  premises  of  the  apartment  building  by  its  managing  partner, 
one  John  Azlant.     (Finding  VI,   R.    21-22),   and  (3)  Appellee  never  made 
any  demand  whatever  on  the  trustor  partnership  for  possession  of  the 

-1- 


d.^d.x  kiiidii  iivjuac:.      X  lie  J:  iiiuirig s  ui  r  aci  are  aosoiuieiy  siieni  on  me 
question  of  such  demand,    and  the  Findings  negate  any  implication 
that  demand  was  so  made  prior  to  4:26  o'clock  p.  m.  ,   September  30, 
1964,   or  thereafter. 

Finally,  Appellee  must  be  credited  with  a  correct 
statement  of  the  fair  market  value  of  the  apartnnent  building  - 
$760,000.00  -  and  a  correct  statement  of  the  sum  secured  by  its  deed 
of  trust  -  $592,000.00.     Obviously,  the  Appellee  had  a  margin  of 
safety  or  excess  value  to  its  security  in  the  approximate  amount  of 
$167,000.00. 
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Appellee  has  side-stepped  the  issue.     The  Appellee's 
Reply  Brief  fails  to  develop  a  clash  with  the  Opening  Brief,   and  it 
fails  to  assist  the  court  to  understand  the  basic  controversy.     The 
question  presented  to  this  court  is,    simply,   whether  Appellee 
obtained  a  valid  lien  in  the  rentals  before  the  Bankruptcy  Court 
acquired  exclusive  jurisdiction  over  the  property  on  September  30, 
1964. 

Appellee  would  have  court  and  counsel  believe  that  the 
issue  is  whether  it  could  collect  the  rents  and  continue  collecting  them 
aiter  the  decision  below,    "subject  to  accountability  for  them.  "    See 
"Question  Presented,  "  Appellee's  Brief,   p.   4.     Appellee  ignores 
reality  in  assuming  that  the  question  of  its  "accountability"  could  be 
determined  vnthout  resolution  by  this  court  of  the  issue  of  the  validity 
of  Appellee's  lien  in  the  rentals,   collected  and  held  by  Appellee. 

The  focal  point  of  the  question  presented  is  the 

Referee's  Conclusion  of  Law  II, 

"That  respondent,    Fresno  Guarantee  Savings 
it  Loan  Association,   did  take  action  prior  to 
September  30,    1964  to  commence  enforcement  of 
the  assignment  of  rents  clause  contained  in  the 
deed  of  trust  described  hereinabove.     That  by 
virtue  thereof,    said  respondent  is  entitled  to  the 
rents  fronn  said  premises.  " 

Appellant  contends  this  conclusion  was  erroneous. 
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ARGUMENT 

A.  INTRODUCTION 

The  best  explanation  of  Appellee's  failure  to  meet  the 
issue  is  that  the  Referee  erred  in  concluding  that  the  assignment  of 
rents  was  effective.     The  comparison  made  in  the  Opening  Brief,   pp. 
8-9,   of  the  facts  here  and  in  Malsman  v.    Brandler,    230  Cal.  App.    2d 
922,   41  Cal.   Rptr.   439  (1964),   leaves  no  doubt  that  Appellee's  assign- 
ment of  rents  was  not  perfected  under  California  law  before  September 
30,    1964. 

Appellee  has  divided  its  Reply  Brief  into  five  arguments. 
These  five  arguments  will  be  answered  in  part  B.    hereof,    "Rebuttal", 
giving  the  saune  sub-numbers  to  the  corresponding  portions  of 
Appellee's  Reply  Brief. 

B.  REBUTTAL 

I.     THE  BANKRUPTCY  COURT'S  DECISION  WAS 
INCONSISTENT  WITH  CA  LIFORNIA  LAW. 

The  argument,   which  appears  in  Appellee's  Reply 
Brief,   pp.    6-9,   boils  down  to  the  assertion:    "it  can  reasonably  be 
inferred  from  the  record  as  a  whole  that  appellee  had  de  facto  pos- 
session  of  the  property  at  all  times  while  the  rents  in  dispute  were 
being  collected,  "    Id.  ,    p.   8.     The  quoted  statement  is  not  only 
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an  inference  in  conflict  with  the  express,   unchallenged  Findings  of  Fact, 
It  tends  to  mislead  the  court  to  the  view  that  possession  after  September 
30,    1964  is  material  to  the  disputed  issue.     The  Findings  establish  that 
no  rents  were  collected  until  after  September  30,    1964,   and  it  is  there- 
fore obvious  that  Appellee  was  arguing  about  de  facto  possession  after 
that  all- important  date  when  the  petition  in  bankruptcy  was  filed. 

Appellee  has  also  restated  the  rule  that  a  demand  for 
possession  entitles  the  mortgagee  to  pledged  rentals,   citing  Title 
Guarantee  &  Trust  Co.  v.    Monson  ,  llCal.    2d,    621,    81  p.    2d  944  (1938), 
and  Mortgage  Guaranty  Co.   v.   Sampsell.    5l  Cal  App.   2d  180,    124  P.    2d 
180,    124  P.   2d  353  (1942).     This  is  the  law  of  California,   but  it  is  not 
applicable  to  the  case  at  bench,    since  Appellee  never  so  demanded 
possession. 

This  rule  serves,  however,   to  illustrate  how  Appellee 
dramatically  failed  to  perfect  its  security.     If  Appellee  had  made  such 
a  demand  upon  the  partnership  before  Septenriber  30,    1964,  Appellee 
would  have  legally  obtained  the  rents.     Throughout  its  Brief,  Appellee 
urges  that  it  actively  asserted  its  right  to  receive  the  rents,   but  as  a 
matter  of  fact  Appellee  failed  to  take  the  easiest,   most  elementary 
step  -  it  failed  to  demand  of  the  partnership  possession  of  the  apart- 
ment house. 

Again,   in  its  attempt  to  distinguish  MaJsman  v.    Brandler, 
supra  (Appelee's  Brief,  pp.    7-8),  Appellee  has  ignored  the  significant 
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date  when  the  petition  was  tiled,     its  argument  tnai  ii  coiieciea  rems 
pursuant  to  an  ex  parte  order  pendente  lite  is  probative  of  nothing, 
especially  when  the  collections  were  made  after  the  last  date  Appellee 
could  have  perfected  its  security.     Moreover,   one  of  the  lessons  of 
the  Malsman  case  itself  is  that  a  demand  for  rents  is  not  effective. 

U.     THE  BANKRUPTCY  COURT'S  DECISION  IS  NOT 

SUPPORTED  BY  PRIOR  RULINGS  OF  THIS  COURT. 

The  corresponding  section  of  Appellee's  brief  is  mainly 
an  extensive  quotation  from  Judge  Pope's  scholarly  opinion  for  this 
court  in  Pollack  v.   Sampsell.    174  F.    2d  415  {9th  Cir.    1949).      There 
are  two  distinct  and  unrelated  reasons  why  this  court's  opinion  in  the 
Pollack  case  does  not  support  the  decision    below:  (1)  in  Pollack  v. 
Sampsell    the  mortgagee  had  established  that  there  was  a  deficiency 
due  on  its  claim,    174  F.   2d  at  417,   and  (2)  in  Pollack  v.   Sampsell 
the  court  was  not  faced  with  the  objection  that  its  decision  was  con- 
trary to  State  law  and  therefore  in  conflict  with  Erie  R.   Co.   v. 
Tompkins  ,    304  U.S.   64(1938). 

Pollack  V.   Sampsell     involved  a  real  property  mort- 
gage,  and  the  controversy  was  over  proceeds  of  a  crop  grown  on  the 
pledged  real  property.     It  was  proven  that  there  was  a  "deficiency  in 
excess  of  the  amount  for  which  the  crop  had  been  sold.  "  174  F.    2d  at 
417.     For  this  reason,    standing  alone,  the  Pollack  case  has  no 
application  to  the  present  appeal,   where  the  real  property  apart 


from  its  rents  and  issues  was  of  a  value  $167,  000.  00  in  excess  of  the 
secured  balance  due  Appellee.  The  significance  of  this  fact  is  under- 
scored by  Appellee's  ex  parte  Petition,  presented  to  Honorable  K/L  D. 
Crocker,  District  Judge,   on  October  5,    1964. 

This  Petition  was  made  part  of  the  Record  on  Appeal 
as  a  supplemental  record.     At  page  4  of  that  Petition,  the  present 
Appellee  made  the  following  representation  to  the  Bankruptcy  Court: 

"7.     Petitioner  is  informed  and  believes,   and 
therefore  alleges,  that  the  fair  nnarket  value  of 
said  premises  does  not  exceed  the  total  indebt- 
edness of  debtor  to  petitioner  which  is  secured 
by  said  deed  of  trust  .    .    .    •    " 

Of  covirse,   upon  the  trial  of  the  Order  to  Show  Cause,  this  represent- 
ation was  proven  false,   as  were  many  other  representations  in  the 
same  Petition.     The  point  of  mentioning  this  at  all  is  that  Appellee 
itself  recognizes  that  an  essential  basis  for  its  claim  to  the  rents 
was  that  it  would  otherwise  be  left  with  a  deficiency. 

The  second  reason  Pollack  v.  Sampsell  does  not  con- 
trol is  that  the  result  there  reached  was  that  required  by  State  law. 
See  174  F.   2d  at  421,  N.   4,   and  Opening  Brief,  p.    15.     The 
unharvested  crops  were  by  virtue  of  state  law  charged  with  the  lien 
of  the  mortgagee  of  the  land.     Therefore,  the  question  of  the  Erie 
doctrine  in  bankruptcy  was  not  reached  by  the  court.     Appellee  has 
chosen  to  completely  ignore  the  application  of  Erie  R.   Co.   v.   Tompkins 
to  its  reliance  upon  the  language  in  Pollack  v.    Sampsell.     Again,  Appellee 
seeks  to  avoid  the  issue.     By  reason  of  this  failure  of  Appellee  to  brief 
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the  Erie  question,  Appellant  will  not  here  reiterate  the  original  dis- 
cussion in  the  Opening  Brief,   pp.    12-14. 

It  must,   however,  be  observed  that  the  equitable  prin- 
ciples discussed  in  Pollack,  in  IV  Collier  on  Bankruptcy  1044-  1056 
(14th  ed.    1964),    and  throughout  Appellee's  Reply  Brief  should  be 
applied  only  when  they  do  not  generate  consequences  different  from 
those  which  obtain  under  State  law.        If  these  doctrines  are  ever  to  be 
applied  (contrary  to  their  application  in  Pollack)  to  accord  a  mortgagee 
greater  security  than  he  would  have  under  State  law,   they  should  be 
invoked  by  the  bankruptcy  court  to  alleviate  a  deficiency,   not  to  grant 
a  windfall.     See  In  re  Cigar  Stores  Realty  Holdings,    Inc.  ,    69  F.    2d 
823  (2nd  Cir.    1934). 
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III.     THE  BANKRUPTCY  COURT  DID  NOT  CORRECTLY 
APPLY  EQUITABLE  PRINCIPLES 

Appellee,    presumably  with  tongue  in  cheek,    asserts 
that  the  Opening  Brief  spoke  for  "the  ghost  of  the  bankrupt  partner- 
ship. "    Reply  Brief,   P.    14.     The  remark  belies  Appellee's  labored 
effort  to  avoid  the  issue,   namely,   whether  its  assignnnent  of  rents 
was  perfected  before  bankruptcy.     The  issue  would  be  the  same  if  the 
partnership  had  filed  a  petition  for  liquidation,    "straight  bankruptcy", 
rather  than  for  an  arrangement. 

Special  equities,   however,   do  arise  because  the  part- 
nership-debtor was  proceeding  under  Chapter  XI.     That  is,   until  the 
proposed  plan  of  arrangement  could  be  confirmed  or  found  not  feasible, 
and  in  the  event  of  confirmation,   it  was  essential  to  debtor  that  it  have 
operating  income.     In  light  of  the  court's  finding  that  the  apartment 
house  was  worth  $167,  000.  00  more  than  the  amount  due  Appellee, 
what  equitable  principle  commands  the  bankruptcy  court  to  destroy  a 
plan  of  arrangement  by  denying  the  debtor  any  income  from  the  apart- 
ment building?     Appellee  has  cited  no  authority  for  such  a  principle 
of  equity. 

The  Appellee's  argument  at  pages   15-17  of  its  Brief  is 
based  upon  an  extreme  distortion  of  the  issue  presented  by  this  appeal. 
That  argument  contends  that  a  stay  of  foreclosure  was  equitable  only 
when  the  court  gave  the  rents  to  Appellee.     No  authority  is  cited  for 
this  contention,   which  has  no  support  in  logic.     The  perfection  of  the 
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pledge  made  of  rents  in  the  trust  deed  has  no  connection  with  the  pro- 
priety of  staying  foreclosure  proceedings.     If  foreclosure  had  not  been 
stayed,   the  court  would  still  have  the  same  question  before  it,   namely, 
whether  Appellee  was  entitled  to  rents  collected  before  the  foreclosure 
sale. 

The  Bankruptcy  Court  did  not  correctly  apply  the  equit- 
able principles,    since  there  was  no  deficiency  owing  to  Appellee. 
Appellee  has  not  filed  a  deficiency  claim  (see  certified  copy  of  Claims 
Register,    sent  up  with  Record  on  Appeal),    and  the  Findings  (R.    21) 
contradict  any  conceivable  inference  there  was  a  deficiency.     The 
proof  of  a  deficiency  made  in  Pollack  v.    Sampsell,    supra,   has  already 
been  cited.      17  4  F2d  at  417.     Moreover,  the  prime  authority  cited  by 
Appellee,    Mortgage   Loan  Co.   v.    Livingston  ,   45  F.    2d  28  (8th  Cir. 
1930),   was  a  case  where  the  mortgages  had  proved  their  deficiency 
was  the  sum  of  $35,  000.  00.     45  F.  2d  at  31. 


-10- 


IV.     THE  ORDER  BELOW  V/AS  NOT  A 
SEQUESTRATION  ORDER. 

Appellee  would  have  this  court  overlook  the  pleadings 
which  framed  the  issues  in  the  trial  court.     The  initial  pleading  was 
the  partnership's  Petition  for  Order  to  Show  Cause  (R.    11-12),   filed 
on  October  2,    1964.     The  reply  was  Appellee's  Answer  to  Petition 
for  Order  to  Show  Cause  (a  part  of  the  Supplemental  Record  on  Appeal), 
filed  on  October  14,    1964.     The  petition  prayed  for  an  order  that 
Appellee  show  cause  why  the  Bankruptcy  Court  "should  not  determine 
the  nature,    extent  and  validity  of"  Appellee's  lien  (R.    12). 

The  Answer  of  Appellee  set  up  the  following  matters 
in  defense:    (1)  that  the  deed  of  trust  contained  the  assignment  of 
rents  clause  quoted  in  the  Opening  Brief,   p.   8,   (2)  that  Appellee  had 
been,   on  September  25,    1964  and  thereafter ,   in  "exclusive  possession 
of  said  property,  "  and  (3)  that  the  debtor's  equity  in  the  property  was 
then  worthless.     The  Answer  set  up  no  equitable  defenses  and  did  not 
seek  sequestration  of  the  rents.     Moreover,  the  Answer  was  an 
implicit  admission  that  Appellee  was  flagrantly  in  contempt  of  court 
by  its  violation  of  the  restraining  order  set  forth  on  page  two,   lines 
10-18  of  the  Order  to  Show  Cause  (R.    7),   until  the  Order  Modifying 
Temporary  Restraining  Order  (R.    16)  was  signed  by  Judge  Crocker 
on  October  5,    1964. 

In  any  event,  the  Appellee  has  never  sought  sequest- 
ration of  the  rents.     It  has  only  relied  on  the  perfection  of  its 
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assignment  of  rents  clause,    as  far  as  the  record  reflects  its  attempts 
to  obtain  the  rents  by  lawful  means. 

At  page  17  of  its  Reply  Brief,  Appellee  declares  that 
the  mortgagees  in  Pollack  v.    Sampsell,    174  F.  2d  415  {9th  Cir.    1949), 
and  Mortgage   Loan  Co.   v.    Livingston,   45  F.  Zd  Z8  (8th  Cir.    1930), 
made  no  application  for  a  sequestration  order.     In  the  Livingston 
opinion  the  court  stated  that  the  mortgagee  made  such  an  application 
on  October  24,    1927.   45  F.  2d  at  30,    2nd  col.     In  the  Pollack     case, 
such  application  was  unnecessary  because  the  real  property  mortgagee 
had  a  perfected,  valid,   and  prior  lien  in  the  unharvested  orange  crop 
at  the  date  the  bankruptcy  petition  was  filed.      174  F.  2d  at  419,   2nd. 
col.     And,    of  course,    in  both  cases  the  nnortgagees  had  established 
undisputed  deficiencies. 

Appellee  concedes  that  it  is  entitled  to  the  rents  only 
to  the  extent  it  can  prove  a  deficiency.     See  Reply  Brief,    p.    18.     This 
is  a  rather  large  concession  in  light  of  its  earlier  argument  that  it 
was  entitled  to  the  rents  by  force  of  post -bankruptcy,   de  facto_pos  ses- 
sion.    Reply  Brief,    p.    8.     By  its  own  concession.  Appellee  is  not 
entitled  to  the  rents,   for  it  has  no  deficiency.     Assuming  that  at  this 
late  date  Appellee  moved  to  sequester  the  rents  upon  a  showing  of  a 
deficiency,  the  rents  in  controversy  would  not  be  affected,    since  only 
the  rents  falling  due  after  filing  the  petition  for  sequestration  are  sub- 
ject to  such  claim.     Investors  Syndicate  v.   Smith,     105  F.  2d  611,   621- 
622  (9th  Cir.    1939);  In  re  Humeston,    83  F.  2d  187  (2nd  Cir.    1936). 
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Appellee,   in  its  Brief,   p.    19,    seems  also  to  maintain 
that  the  modified  restraining  order  was  a  sequestration  of  rents. 
That  order  was  obtained  ex  parte  on  a  verified  petition  which  alleged 
that  Appellee  had  obtained  possession  of  the  apartment  building  on  or 
about  September  24,    1964  (Petition,    etc.  ,   p.    2,   Supplemental  Record 
on  Appeal).     These  allegations  were  found  untrue  by  the  Referee  and 
the  District  Court  on  review.     The  possession  achieved  by  Appellee 
through  the  device  of  this  ex  parte  modification  did  not  effect    a 
sequestration  of  rents  for  its  benefit,    since  Appellee  was  thereby  to 
collect  the  rents  "accountable  to  this  Court"  (R.    17,    line  24).     The 
modification  could  not  be  deemed  to  have  given  Appellee  any  substan- 
tive rights,    since  Appellant's  predecessor  in  interest  had  no  oppor- 
tunity to  be  heard  in  those  proceedings. 
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V.     THE  BANKRUPTCY  ESTATE  HAS  LOST  THE 

RENTS  IN  QUESTION  BY  THE  ORDER  APPEALED 
FROM. 

Appellee's  last  major  contention  is  that  the  bankruptcy 
estate  had  nothing  to  lose  by  the  award  of  rents  to  Appellee  during  the 
proceedings.     The  burden  and  direction  of  this  argument  is  obscure. 
This  argument  concedes  that  this  court,    in  the  event  the  District 
Court's  order  is  affirmed,    should  remand  the  cause  to  the  Bankruptcy 
Court  for  an  accounting  under  the  Order  Modifying  Temporary  Restrain- 
ing Order  of  October  4,    1964  (R.    16).     Yet,  Appellee  claims  it  is 
entitled  to  what  it  terms  "net  rents.  "    Reply  Brief,   p.    21. 

The  contention  that  the  "result  in  terms  of  net  asset 
values  added  to  the  estate  would  be  the  seime  as  if  appellant  himself 
had  received  the  rents,  "  Ibid.  ,      is  erroneous.     First,  the  rents  are 
presently  lost  for  purposes  of  payments  of  costs  of  administration  of 
the  bankruptcy  estate  and  taxes.     Such  expenses  are  properly  deducted, 
even  when  the  rents  are  validly  sequestered.      Florida  Nat.    Bank  of 
Jacksonville  v.   United  States,   87  F.  2d  896  (5th  Cir.    1937).     Second 
there  were  two  other  liens  upon  the  subject  property  whose  holders 
would  receive  the  first  benefit  of  any  reduction  of  the  amount  first 
secured  to  Appellee  (Findings,   R.    21). 

Third,   Appellee  ignores  the  econonnic  reality  of  the 
market  for  sale  of  interests  owned  by  bankrupts  and  insolvent  estates. 
The  fact  of  the  matter  is  that  a  bankruptcy  estate  can  rarely  realize 

-14- 


the  fair  market  value  of  its  equity  in  mortgaged  property,    since  any 
potential  buyer  would  prefer  to  await  the  foreclosure  sale  for  the 
lower  price.     In  the  present  case,   foreclosure  v/as  pending  and 
imminent  during  the  period  that  Appellant  owned  the  bankrupt's 
equity.     Fourth,  Appellee's  claim,   that  it  should  have  the  rents 
because  it  could  not  matter  who  received  them,   militates  just  as 
strongly  against  Appellee's  position.     There  is  no  reason,   where  as 
here  the  mortgage  is  fully  secured,  to  give  the  mortgagee  the  rents 
and  place  the  risk  of  the  marketplace  upon  the  trustee  in  bankruptcy. 
Certainly,    such  a  course  is  insensible  where,    as  here,   the  mortgagee 
has  no  perfected  security  interest  in  rents. 
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C.       CONCLUSION 

The  Appellee  here,   unlike  the  real  property  mortgagee 
in  Pollack  v.   Sampsell,    supra,    did  not  have  a  valid  lien  in  the  rents 
at  the  time  the  petition  in  bankruptcy  was  filed.     The  property  then 
became  in  custodia  legis  from  the  filing  of  the  petition.     It  followed 
that  a  lien  in  the  rents  could  not  "thereafter  be  obtained  nor  proceed- 
ings be  had  in  other  courts  to  reach  the  property   ..."  Stratton  v. 
New,    283  U.   S.    318,   321  (1930). 

The  equitable  defenses,   which  were  never  raised  by 
the  petition  to  sequester  or  in  the  Answer  to  Petition  for  Order  to 
Show  Cause,    are  inappropriate  for  that  reason  and  because  Appellee 
had  no  deficiency.     It  is  therefore  urged  that  the  lower  court's  decision 
be  reversed  with  directions  to  rennand  the  cause  to  the  bankruptcy 
court  for  further  proceedings  consistent  with  the  ruling  the  Appellee 
has  no  lien  in  the  rents  in  question. 

Respectfully  submitted, 
FULLERTON,    LANG  &  RICHERT 


By_ 


\7illiam  T.   Richert 
Attorney  for  Appellant, 
JOHN  G.    GROVES,    Trustee 
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No.  20,585 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Anita  '\\  Owens, 
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vs. 


Raymond  White,  John  C.  McCarter, 
Alfred  Popma,  and  St.  Luke's  Hos- 
pital, a  corporation, 

Appellees. 


Appeal  from  Summary  Judgment  of  Dismissal 

of  the  United  States  District  Court 

for  the  District  of  Idaho, 

Southern  District 

Honorable  Ray  McNichols,  Judge 
APPELLANT'S  OPENING  BRIEF 


STATEMENT  OF  JURISDICTION 
This  action  was  commenced  on  Octol)er  11,  1963. 
Motions,  premised  u])on  the  allegation  that  the  statnte 
of  limitations  set  forth  in  Section  5-219,  Idaho  Code, 
had  nm  were  filed  on  the  26th  day  of  November,  1963 
and  the  3rd  day  of  December,  1963.  Ther(>after,  on  the 
20th  day  of  December,  1963,  the  District  Conrt  ent(n-ed 
its  order  granting-  the  motion  to  dismiss  withont  leave 
to  amend.  On  January  17,  1964,  Appellant  filed  her 


notice  of  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Briefs  and  oral  argument 
were  sul^mitted  by  the  parties,  and,  on  the  12th  day 
of  March,  1965,  this  Honorable  Coui-t  reversed  the 
judgment,  remanding  the  cause  for  further  pro- 
ceedings. 

Pursuant  to  certain  language  contained  in  the 
opinion  of  this  Honorable  Court,  the  District  Court, 
on  June  2nd,  1965,  held  an  evidentiary  hearing  to  de- 
termine whether  the  "discovery  rule"  should  be  ai> 
plied  to  detennine  when  Appellant's  cause  of  action 
accrued.  Thereafter,  on  the  22nd  day  of  June,  1965, 
the  District  Court  filed  its  Memorandmn  Decision, 
including  findings  of  fact  and  conclusions  of  law,  de- 
tei-mining  that  the  "discovery  rule"  ought  not  to  be 
applied  in  this  case.  On  the  19th  day  of  July,  1965,  the 
District  Court  filed  findings,  conclusions  and  a  joint 
order  adverse  to  Appellant  herein  and,  thereafter. 
Appellant  having  amended  her  Complaint,  the  Ap- 
pellees moved  for  Smimiary  Judgment.  On  the  23rd  of 
August,  1965,  the  motion  for  smnmary  judgment  came 
on  for  oral  argument.  On  the  22nd  day  of  September, 
1965,  the  motion  for  summary  judgment  having  been 
granted,  the  District  Court  entered  its  judgment  of 
dismissal  with  prejudice. 

Appellant  duly  filed  her  notice  of  appeal,  statement 
of  points  on  appeal  and  designation  of  contents  of 
record  on  appeal.  Each  of  these  docmnents  were  filed 
on  or  about  the  16th  day  of  October,  1965. 

The  jurisdiction  of  the  District  Court,  was  properly 
invoked,  the  Court  having  original  jurisdiction  of  the 


action  undor  28  U.S.C.A.,  Section  1332.  This  said 
jui'isdiction  existed  because  the  ])arties  are  citizens  of 
(lil'Cerent  states  and  tlie  amount  in  controversy  exceeds 
the  sum  of  $1  (),()()().()(),  exclusive  of  interest  and  costs. 
This  lionoi'able  Court  has  jurisdiction  to  review  the 
order  and  .judgment  entered  by  the  District  Court 
iiiidci'  the  provisions  of  28  U.S.C.A.,  Section  1291. 


STATEMENT  OF  THE  CASE 

Appellant's  amended  comiilaint  was  filed  pursuant 
to  motion  and  leave  cri'anted  by  the  District  CoiU"t. 
The  said  amended  complaint  sets  forth  four  causes  of 
action  or  claims  for  relief.  Omitting  the  jurisdictional 
allegations,  the  com])laint  alleges  in  substance  that 
Ap])(>llees  White,  I'opma  and  McCarter  wer(>  and  are 
])hysi('iaiis  and  surgeons  duly  licensed  to  practice 
under  the  laws  of  the  State  of  Idaho  and  that  Ap- 
])ellee  McCarter  was  and  is  a  duly  licensed  pathologist. 
During  the  month  of  August,  1951,  plaintiff  employed 
A})pellee  Popma  to  examine  and  diagnose  a  Imnp  in 
])laintiff's  left  breast.  Thereafter,  plaintiff -Appellant 
was  advised  b.y  Appellee  Popma  that  a  biopsy  should 
be  done  on  tliis  lump  and  A})pellee  White  was 
em]iloyed  to  ]ierform  the  bio])sy.  The  biopsy  was  per- 
fcM-med  and  A])pellee  W^hite  at  first  advised  Appellant 
that  iho  lump  was  not  cancerous,  later  informing  her 
that  the  first  diagnosis  had  been  in  error,  that  the 
lump  was  malignant  and  that  it  was  necessaiy  to  per- 
form a  certain  surgical  procedure  kno^^^l  as  a 
"radical",  involving  the  removal  of  Appellant's  left 


breast,  the  strii:)ping  of  the  lymph  glands  from  mider 
her  arm.  Further,  that  in  fact  the  tissue  removed  dur- 
ing the  biopsy  was  benign,  i.e.,  not  cancerous,  and  that 
Appellant  did  not  discover  this  fact  and  that  the 
"radical"  surgery  was  uinnecessary  imtil  the  Fall  of 
1962;  that  prior  to  that  time  plaintiff  was  not  aware 
of  any  fact  which  could  put  her  on  inquiry  or  give  her 
notice  that  the  lump  in  her  breast  was  in  fact  benign, 
that  plaintiff  could  not  have  discovered  such  fact,  i.e., 
that  the  lump  was  benign,  at  any  earlier  date  through 
due  and  reasonable  diligence.  Further,  the  amended 
complaint  alleges  that  Appellant  was  a  married 
woman  up  to  and  including  the  1st  day  of  September, 
1959,  and  that  Appellant  continued  to  be  the  patient 
of  Appellee  White  and  to  rely  upon  his  skill  and 
judgment  up  to  and  including  the  1st  day  of  Sei^tem- 
ber,  1961.  Appellee  White  is  alleged  to  have  absented 
himself  from  the  state  of  Idaho,  remaining  absent 
ever  since,  on  or  about  the  1st  day  of  September, 
1961.  The  first  claim  for  relief  further  alleges  that 
Appellee  McCarter  was  negligent  in  his  examination 
and  analysis  of  the  tissue  taken  from  the  lump  in  Ap- 
pellant's left  breast  and  that  he  negligently  mis- 
diagnosed the  said  tissue  as  being  cancerous. 

In  the  second  claim  for  relief,  Appellee  White  is 
alleged  to  have  acted  negligently  in  failing,  after 
receiving  two  conflicting  diagnoses  from  Appellee 
McCarter,  to  use  due  and  proper  care  to  determine 
whether  the  tissue  taken  from  the  hmip  in  Appellant's 
left  breast  was  in  fact  cancerous.  In  the  third  claim 
for  relief,  the  performance   of  the  biopsy  and  the 


tissue  analysis  bciriijc  allocked  to  havo  boon  under  the 
cxclusivo  couti'ol  and  rnanascniont  of  Appollocs,  it  is 
])leadod  that  Appollocs  acted  nogIi^•ontly  in  conducting? 
I  lie  handling-,  i)ro])aration,  examination  and  analysis 
of  the  tissue  taken  (liiiiiiu,-  tiie  said  bio])sy  and  that, 
had  the  aforesaid  handliu}?,  preparation,  examination 
and  analysis  been  i)roporly  done,  a  correct  diagnosis 
would  have  been  made  and  Appellant  would  not  have 
undergone  an  unnecessary,  painful  and  disabling 
opei'ation.  Tn  the  foui-th  claim  fof  relief,  it  is  alleged 
that  Ai)pelle(>s,  following  the  "radical"  surger}'',  mi- 
necessarily,  negligently  and  carelessly  subjected  the 
Appellant  to  extensive  radiation  treatments. 

The  crucial  allegations  of  the  pleadings,  for  the 
])urj)ose  of  this  appeal,  are  then  those  dealing  with 
Ap])ellant's  marital  status,  the  absence  of  Appellee 
White  from  the  State  of  Idaho,  and  that  Appellant 
did  not  discover  the  negligent  misdiagnosis  and  the 
fact  that  the  lumj)  in  her  left  breast  had  been  benign 
until  the  Fall  of  1962,  cou]iled  with  an  absence  of  any 
fact  whicli  could  put  Appellant  on  inquiry  or  give  her 
notice  that  the  diagniosis  had  in  fact  been  in  error. 
Coupled  with  this  last  mentioned  allegation,  are  the 
l)1eaded  facts  that  Appellant  continued,  luitil  Sep- 
tember of  1961,  to  be  the  pati(Mit  of  Appellee  "Whitx; 
and  to  rely  upon  his  skill  and  judgment. 
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STATEMENT  OF  FACTS 
As  previously  stated,  the  District  Court  held  a  fac 
finding  hearing,  the  transcript  record  of  which  is 
among  the  papers  brought  up  on  this  appeal.  Since  the 
determination  of  this  appeal  turns  not  only  upon 
those  facts  alleged  in  Appellant's  Complaint,  but  also 
upon  the  evidence  adduced  in  support  of  and  in  oppo- 
sition to  the  pleaded  allegations,  it  is  essential  to  set 
forth  a  brief  recitation  of  this  evidentiary  matter.  In 
doing  so,  page  citations  will  be  given  wherever  pos- 
sible, coupled  with  line  citations  when  necessary.  Cita- 
tions to  pages  of  the  transcript  of  the  June  2nd 
hearing  will  be  designated  with  an  "R." 

Appellee  Raymond  L.  White  testified  both  as  an 
adverse  witness  called  by  Appellant  and  in  his  own 
behalf.  He  first  saw  Appellant  on  August  22,  1951. 
On  the  23rd  or  24th  of  August,  1951,  he  did  a  biopsy 
of  her  left  breast;  on  September  1st,  1951,  a  radical 
mastectomy  of  the  left  breast  was  performed  by  him. 
(R.  25:1-18.)  He  continued  to  see  Appellant  for 
routine  post-operative  visits  and  necessary  dressings 
after  surgeiy  until  December  of  1951  and  then  saw  her 
early  in  the  Spring  of  1952.  (R.  25:23-25.) 

In  April  of  1956,  Appellee  White  saw  Appellant 
again  for  a  routine  physical  examination  and  dis- 
covered that  she  had  a  tumor  of  the  right  lobe  of  the 
thyroid.  Thereafter,  he  performed  a  thyroidectomy. 
(R.  26:4-14.)  He  continued  to  see  Appellant  intermit- 
tently during  the  yeai'  1956,  corresponded  with  her 
and  believed  that  he  had  seen  her  in  1957.  (R.  26:20- 
27:4.)  The  correspondence  was  in  regard  to  the  guid- 


aiicc  which  she  iicc(h'(l  for  iiicdicul  trcatinciit  .iiid 
mainlciiancc  of  her  nu'tabolism,  related  to  the  thy- 
roidectomy. (R.  27:5-11.) 

Ajjpcllee  Whit(!  saw  Appellant  as  a  doctoi-  twice  in 
1958.  When  Appellant  moved  to  Califomia  in  1959, 
she  continned  to  correspond  with  Apj)ellee  White  and 
ask  liiin  (or  assistance  in  connection  with  renewing? 
ceitain  prescri])tions  and  in  locatinij^  a  i)hysic,ian  to 
treat  her  in  California.  (R.  31:10-25.) 

Called  as  a  witness  in  his  own  belialf,  Appellee 
White  testified  that  he  last  saw  Appellant  in  relation 
to  the  breast  problem  in  the  month  of  April  of  1952. 
He  next  saw  her  on  January  27,  1956.  (R.  188:13-19.) 
He  did  not  see  Appellant  in  1957,  but  saw  her  in 
August  of  1958,  at  which  time  he  did  a  complete 
])hysicial  examination  as  a  general  checkup  for  health. 
(U.  189:13-19.)  Th(>  letter  from  Appellant,  asking  for 
reninval  of  prescinptions  and  assistance  in  locating  a 
])hysician  in  California  was  received  in  1959  and  his 
vvply  was  dated  October  31,  1959.  (R.  189:20-25.) 

At  the  time  of  the  biopsy,  the  lump  in  Appellant's 
l(^ft  breast  was  removed.  The  second  surgeiy,  i.e.,  the 
I'adical  mastectomy,  involved  the  removal  of  the  tissue 
of  the  breast  and  certain  surrounding  tissue.  (R. 
]93:11-21.)  Following  the  biopsy,  Appellee  White  told 
Appellant  that  on  gross  examination  of  the  tissue 
removed,  i.e.,  the  tumor  mass  per  se,  it  appeared  to  be 
benigii,  but  that  they  would  have  to  wait  for  the 
microscopic  sections  in  order  to  make  a  final  diagnosis. 
(R.  194:8-17.)  Following  the  i'adical  mastectt^my. 
A])pelloo  White  told  Appellant  that  she  had  cancer 
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and  lie  expected,  her  to  accept  this  as  a  fact.  (R. 
205:17-24.)  He  also  told  her  that  it  was  his  considered 
conclusion  that  she  had  cancer  and  that  she  should 
have  follow-up  service.  (R.  207:3-8.) 

Appellant  herein  testified  as  a  witness  in  her  own 
behalf.  In  the  year  1951,  she  was  a  married  woman; 
she  was  divorced  in  August  of  1959.  (R.  99:13-19.) 
She  had  nurse's  training  at  Good  Samaritan  Hospital 
in  Portland,  Oregon,  becoming  a  licensed  registered 
niu'se  in  1943.  (R.  147:7-16.)  In  1948,  she  received  a 
bachelor  of  science  degree  in  education  from  the  Uni- 
versity of  Utah,  this  being  essential  to  teaching 
nursing.  (R.  147:19-147(a)  :8.)  In  her  training  and 
experience  there  was  no  specific  study  of  the  subject 
of  breast  tiunors.  (R.  147(a)  :9-13.)  In  the  Fall  of 
1948,  she  was  medical  nursing  supervisor.  Department 
of  Medicine,  for  a  Dr.  Wintrobe  in  Utah.  He  was  a 
hematologist  and  this  involved  some  special  work  in 
the  field  of  cancer.  (R.  155:22-156:5.)  As  an  under- 
graduate, she  had  cared  for  patients  who  were  being 
treated  for  breast  cancer,  but  had  not  done  so  since 
graduation.  (R.  155:15-21.)  She  did  not,  through  her 
association  with  Dr.  Wintrobe,  develop  a  special 
interest  in  the  field  and  subject  of  malignancies.  (R. 
156:6-9.) 

To  the  extent  that  Appellant  had  any  specialty 
within  the  field  of  nursing,  it  was  in  the  field  of  med- 
icine rather  than  surgeiy.  (R.  151  :l-7.)  She  did  not, 
as  a  nurse,  make  it  her  personal  business  to  read 
about  breast  cancer  and  inform  herself  on  the  subject; 
as  a  patient,  she  did  so  in  1951  at  St.  Luke's  Hospital. 
(R.  151:19-152:6.) 


Appclliuil  knows  a  little  about  pathology,  Init  niirsos 
do  not  woi'k  ill  j)atliolo.u;y,  this  Held  hciii^  rosci'ved  for 
tcclniicians.  (R.  1 1S:1H-1 19:1  ). 

Appellant  had  lived  in  Salt  Lake  City  and  woiked 
at  Salt  liake  ({oieral  irosijital  for  about  a  year  and 
a  hair,  I'dllowinL;  wliicli  she  lived  in  Pocatello,  Idaho, 
I'or  several  nionlhs.  She  then  came  to  Boise,  Idaho, 
where  she  did  not  work  as  a  nnrse.  (R.  100:18-101:4). 
In  August  III'  I!*')!,  while  she  was  liviiif;-  in  Boise,  she 
discovered  a  luni])  on  her  breast.  She  telephoned  a  doc- 
toi-  with  whom  she  had  worked  at  Salt  Lake  General 
ll()sj)ital,  told  him  she  wa«  new  in  Boise  and  asked  if 
he  knew'  anyone  in  Boise  she  could  see.  This  doctor 
recommended  to  her  Appellee  Popma.  (R.  101:5-25.) 
She  saw  Ap])ellee  Popma  who  examined  her  and  ad- 
vised her  that  the  ]\u\\\)  should  be  surgically  removed 
and  examined,  i.e.,  that  a  biopsy  be  done.  (R.  102:1- 
10).  A])])e]lant  was  furnished  by  AjJixOlee  Popma 
with  a  list  of  three  suru'eons,  including  the  name  of 
A])])ellee  White.  She  made  incjuiries  concerning  Ap- 
])ell(>e  White,  as  she  knew  that  if  the  biopsy  turned 
out  to  b(>  malignant,  a  radical  would  be  done.  (R.  102: 
11-103:6.)  She  sought  advice  and  selected  what  she 
believed  to  b(>  the  best  doctor.  (R.  103:6-9.) 

At  this  st^age,  Appellant,  through  her  work  with 
doctor  Wintrobe,  a  leader  in  the  field  of  malignant 
blood  disorders,  had  the  feeling  that  slie  should  take 
her  time  in  selecting  a  surgeon  and  then,  once  the 
sui'geon  was  selected,  do  i)i'(M-isely  what  the  surgeon 
advised.  (R.  103:11-24.) 

On  August  26,  1951,  Appellee  White  performed  the 
biopsy.  That  biopsy  was  followed  by  his  advice  to  her 
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that  the  tissues  were  benign.  The  next  day,  he  tele- 
l^honed  to  tell  that  there  had  been  a  mistake,  that 
they  found  some  malignant  tissue  cells  and  that  she 
was  to  be  in  the  hospital  the  next  moniing.  (R.  104: 
11-24.)  The  radical  mastectomy  was  performed  by  Ap- 
pellee White  on  August  28,  1951.   (R.  104:23-105:1.) 

Immediately  following  the  radical  mastectomy, 
Appellee  White  discussed  with  Appellant  the  report 
which  showed  a  finding  of  cancer.  (R.  105:25-106:1.) 
She  was  concerned  whether  she  was  going  to  live  or 
die  and  Appellee  White  told  her:  "Well,  of  course,  I 
don't  know,  Ijut  we  are  going  to  do  everything  we  can 
to  see  that  you  live."  and  Appellee  White  then  out- 
lined the  follow-up  treatment  to  be  pui'sued.  He  told 
her  that  all  of  the  tissue  near  the  site  of  the  tiunor 
which  they  could  excise  would  be  taken  and  that  since 
a  pregnancy  could  activate  a  malignancy,  they  would 
radiate  the  chest  and  the  ovaries  to  prevent  pregnancy. 
(R.  106:4-25.)  She  subsequently  underwent  tliis  series 
of  radiological  treatments.  (R.  107:1-9.) 

This  brought  on  a  menopause  at  the  age  of  30;  she 
miderwent  the  treatments  because  she  believed  that 
she  had  cancer.  The  reason  she  stayed  vnth  Appellees 
as  her  doctors  was  that  she  believed  in  them.  (R. 
107:12-25.) 

In  Febiiiary  of  1952,  Appellant  moved  to  Pocatello. 
(R.  108:3-10.)  To  the  best  of  Appellant's  recollection, 
in  the  years  1952  through  1956,  she  saw  Appellee 
White  once.  In  examining  Appellant  in  1956,  Appellee 
White  foimd  an  enlargement  in  the  thyroid  and  said, 
"In  -^dew  of  your  histoiy,  Anita,  I  think  we  had  better 
get  it  out."  (R.  112:8-113:5.) 
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III  (lie  years  1<)5()  t.lif(m«h  lljr>!i,  Appellant,  testified 
tlial  slie  saw  Aj)))ellee  White  for  check-ups  and  exaini- 
natioTis  at  least  once  per  year.  She  had  complete 
])hysical  exaniiiiatioiis  and  blood  work,  and  I'pceived 
consid(U"able  reassurance  from  Ajjpellee  White.  (R. 
lir):3-ll():l.) 

Examiu(Hl  in  regard  to  her  conversations  with 
Appellee  White  followins'  the  i-adical  mastectomy 
Appellant  testified  that  Api)e]lee  White,  refei'rinoj  to 
the  malignant  tissue,  said,  "I  think  we  .a:ot  it  all."  and 
showed  her  the  ])athol()gy  re])ort,  which  showed  they 
had  fotnid  no  inali,s;iiancy.  (R.  116:13-25.)  As  Appel- 
lant understood  the  pathologist's  reports  (Exhibits  5 
and  ())  1h(>  i'e])()it  fi'om  the  biopsy  (Exhibit  (i)  showed 
the  existence  of  a  lesion  aiul  cancerous  tissue,  the 
report  from  the  radical  mastectomy  (Exhibit  5) 
showed  that  ihovo  had  been  a  carcinoma  in  the  lesion, 
but  that  no  malignaiu'y  was  found  in  the  surromiding 
tissues.  (R.  164:14-168:1.) 

Tn  1959,  Appellant  moved  to  California.  She 
sto])]ied  in  Boise  on  her  way  to  ivpoi-t  to  her  job  and 
saw  Appellee  White  at  that  time.  She  had  been  doing 
some  volunteer  work  for  the  American  Cancer  Society 
prior  to  that  time  and  was  aware  that,  in  terminology 
of  people  working  with  cancer,  they  do  not  say  that 
the  patient  is  cured,  only  that  they  have  survived  for 
a  certain  ])eriod  of  time.  She  consulted  with  Appellee 
White  who  advised  her  that  in  his  opinion  she  could 
work  and  get  along  alright.  (R.  116:25-117:19.)  In 
California,  Ap^x^llant  went  to  work  for  the  Veterans 
Administration  Hos])ital  as  a  staff  nur-se,  later  Ix^com- 
ing  a  nursing  supen'isor.    (R.  117:23-118:12.)    She 


originally  worked  at  Livermore,  California,  and  then 
was  sent  in  April  of  1960  to  Palo  Alto  to  help  open 
the  new  Veterans  Administration  Hospital  there,  (R. 
119:2-18.)  At  Palo  Alto,  Appellant  met  Dr.  Shaw,  an 
oncologist,  a  specialist  in  cell  structures.  (R.  119:19- 
120:7.)  Dr.  Shaw  gave  a  lecture  involving  the  early 
detection  of  breast  malignancies.  (R.  120:19-25.)  This 
was  in  1962  and,  since  she  had  not  had  a  physician 
since  she  left  Idaho,  Appellant  decided  to  ask  Dr. 
Shaw  if  he  would  follow  her  case,  Dr.  Shaw  agreeing 
to  do  so.  (R.  121:7-25.)  He  said  that  she  should  have 
continued  check-ups  and  asked  her  to  sign  a  consent 
fonn  so  that  her  prior  medical  records  could  be  sent 
to  him.  (R.  122:1-25.)  During  August  of  1962,  after 
he  had  obtained  the  records,  Dr.  Shaw  called  her  to 
his  office  and  told  her  that  she  had  not  had  cancer. 
(R.  123:12-126:1.)  What  Dr.  Shaw  told  her  was  that 
the  Stanford  Laboratory  had  examined  the  slides  and 
had  reached  the  opinion  that  they  did  not  show  cancer. 
He  also  said  that  he  would  commimicate  this  to  Ap- 
pellee St.  Luke's.  (R.  175:5-15;  177:5-9.)  She  at  this 
time  concluded  in  her  own  mind  that  she  had  a  claim 
for  malpractice  and  consulted  an  attorney.  (R.  178 :17- 
25.) 

Appellee  McCarter  testified  that  he  had  been,  since 
the  year  1951  until  the  present  time,  in  charge  of  the 
pathology  department  at  St.  Luke's  Hospital.  (R. 
71:13-72:.3.)  In  or  about  September  of  1962,  he  re- 
ceived a  letter  from  Dr.  Shaw  advising  him  of  the 
results  of  the  re-examination  of  the  slides  in  this  case. 
(R.  78:2-25.)  This  letter  was  marked  as  Exhibit  9. 
Slides  are  constructed  by  placing  a  tissue  specimen 
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l)('t\V(H'ii  two  pieces  of  glass  and  sealing  tliein  so  that 
they  aro  aii-fight.  (R.  85:25-8G::i.)  The  slides  in  this 
case  afe  still  in  Appellee  McCarter's  custody.  (R. 
H():4-7.)  All  of  llie  records  and  tiles  of  St.  Luke's  Hos- 
[lital  concerning  Appellant  aic  still  in  existence  and 
available.  (R.  88:1-9.)  This  file  includes  the  opinions 
and  findings  and  diagnoses  and  all  I'ccoi'ds  thei'eof 
and  all  of  the  re])()j'ts  and  suininai'ies.  (R.  88:12-25.) 
Called  as  a  witness  in  his  own  behalf,  A])pellee  Mc- 
Carter  testified  that  tlio  slides  were  fourteen  years  old 
and  that  tliere  had  been  some  deterioration  which,  to 
some  degree,  made  it  more  difficult  to  intei"pret  the 
slides.  (R.  240:1-19.)  This  fading  is  in  color  and  the 
slides  are  not  as  distinct  in  aj>pearance  as  they  were  in 
1951.  (R.  246:19-25.)  However,  it  was  possible  to 
make  a  diagnosis  from  the.se  slides  with  "proximate 
certainty"  as  of  the  time  of  the  hearing  in  tliis  ease. 
(R.  254:1-7.)  The  certainty  is  not  as  great  as  it  would 
have  been  five  or  even  two  y(>ars  prior  to  the  hearing. 
{R.  254:9-14.)  However,  this  was  mth  approximately 
the  same  degree  of  cei*tainty  as  fifteen  years  prior  to 
the  hearing. 

In  attempting  to  establish  the  difficulty  of  trying 
this  law  suit,  Dr.  McCarter  further  testified  that  little 
was  known  about  sclerosing  adenosis  (the  diagnosis 
arriv(Hl  at  by  the  Stanford  Tiaboratory  from  Appel- 
lant's sli(l(>s)  in  1951,  that  a  great  deal  of  information 
had  developed  since  that  time.  (R.  241:1-22.)  Other 
than  a  Dr.  Carl  in  Twin  Falls,  Idaho,  Appellee  Mc- 
Carter could  recall  no  ])athologist  who  had  been  in 
the  inun(Hliate  area  in  1951  and  was  still  in  the  same 
geographical  area  around  Boise.  (R.  243:4-20.) 


14 


Appellee  White  was  also  called  as  a  witness  iji  his 
own  hehalf.  On  cross-examination,  he  testified  that, 
following  the  radical  mastectomy,  he  believed  that 
Appellant  had  had  cancer.  He  informed  her  of  this. 
He  cei-tainly  communicated  this  to  her  in  such  a  man- 
ner that  he  expected  her  to  accept  it  as  a  fact.  It  was 
part  of  his  treatment  to  convince  her  that  she  had  a 
situation  that  she  had  to  live  mth.  (R.  205:6-206:1.) 
It  is  part  of  good  medical  proceduj^e  to  tell  a  patient 
following  surgery  for  cancer,  that  they  should  have 
follow-up  and  periodic  check-ups.  He  told  Appellant 
that  it  was  his  considered  conclusion  that  she  had  had 
cancer  and  that  she  should  have  follow-up  service.  (R. 
206:25-207:8.)  | 

SPECIFICATIONS  OF  ERROR 

I 

The  Evidence  is  Legally  Insufficient  to  Support 
the  Findings  of  Fact  Entered  by  the  Court 

II 

The  Trial  Court  Ap])lied  an  En:'oneous  Legal 
Standard  in  Determining  the  Applicability  of 
the  "Discovery  Rule" 

III 

The  Trial  Court  Erred  in  Cxranting  the 
Motion  to  Dismiss 
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ARGUMENT 
T 

THE  EVIDENCE  IS  LEGALLY  INSUFFICIENT  TO  SUPPORT 
THE  FINDINGS  OF  FACT  ENTERED  BY  THE  COURT 

In  the  Memoi'undnin  Docision  filed  June  22,  1965, 
tlio  Trial  Court,  in  supi)<)rt,  of  its  conclusion  that  the 
"discovciy  rule"  sliould  not  he  a])pli('d  in  this  ease, 
made  twelve  tindin^s  of  fact.  In  lari2:e  ])ai-t,  the  Siun- 
mary  Jude^nient  of  Dismissal  from  which  this  appeal 
is  taken,  de])ends  upon  these  tindino-s  of  fact.  Ai)])e]- 
lant  moved  the  Coui-t  to  amend  and  make  supple- 
mental findings  of  fact,  tendering  some  33  yn-oposed 
findings  of  fact.  The  motion  w\as  denied,  and  the  final 
judgment  of  the  Ti'ial  (\iuit  iiicorporated  the  prior 
findings  of  fact  hy  reference. 

It  is  Appellant's  intention  to  demon.strate,  in  this 
portioTi  of  the  l)rief,  that  certain  of  the  findings  of 
fact  made  by  the  Trial  Court  are  supported  by  no  or 
insufficient  evidence.  Further,  certain  of  the  findings 
of  fact  tendered  by  Appellant  should  have  been 
adopted  by  the  Court.  As  a  preliminary  matter,  how- 
ever, it  is  necessary  to  discuss  the  legal  standard  ayv 
plicable  to  the  making  of  such  findings  of  fact.  This 
being  a  diversity  action,  State  law,  including  that 
governing  th(>  accrual  of  a  cause  of  action  and  the 
statute  of  limitations,  governs.  Eaqaii  v.  Merchant 
Trmisfer  and  Warrhoiixr  Companjj,  Tnc,  337  U.S.  530, 
69  S.  Ct.  1233,  93  L.  Ed.  1520  (1949).  State  rules  a.s 
to  the  burden  of  proof  govern  in  this  diversity  action. 
Palmer  v.  Hoffman,  318  U.S.  109,  63  S.  Ct.  477,  87 
L.  Ed.  645,  651  (1943). 
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Under  Idaho  law,  where  the  statute  of  limitations  is 
set  up  in  an  answer,  it  is  error  to  grant  judgment  on 
the  pleadings,  as  the  case  should  proceed  to  proof. 
Chemunfj  Mining  Company  v.  Hanley,  9  Idalio  786,  77 
Pac.  226  (1904).  The  ''discovery  nile"  dealing  with 
the  accrual  of  a  cause  of  action  for  medical  malprac- 
tice is  new  to  Idaho,  having  been  first  established  in 
the  case  of  Billings  v.  Sisters  of  Mercy  of  Idaho,  86 
Idaho  485,  389  P.  2d  224  (1964).  Nevertheless,  Idaho 
has  had  extensive  experience  with  an  identical  rule 
applied  to  the  accrual  of  a  cause  of  action  for  fraud. 
Thus,  in  Gerlack  v.  SchiiUz,  72  Idaho  507,  244  P.  2d 
1095  (1952),  it  was  noted  that,  in  an  action  for  fraud, 
the  statute  of  limitations  starts  to  rmi  only  from  the 
time  when  the  fraud  is  discovered  or,  in  the  exercise 
of  reasonable  diligence,  should  have  been  discovered. 
This  case  involved  an  appeal  from  a  trial  to  the  Court 
alone,  sitting  without  a  .jury.  Here,  despite  the  fact 
that  the  fraud  could  have  Ijeen  discovered  by  the  in- 
spection of  instrimients  which  the  defendant  had 
caused  to  be  recorded  and  which  thus  gave  ' '  construc- 
tive notice",  the  Appellate  Court  foimd  the  e^ddence 
sufficient  to  sustain  the  Trial  Court's  finding  that  the 
statute  of  limitations  had  not  nm  to  bar  the  action. 
Cf.  Galvin  v.  Applehy,  78  Idaho  457,  305  P.  2d  309 
(1956).  Wliere  the  statute  of  limitations  is  pleaded  in 
an  answer,  it  becomes  an  affirmative  defense  and  the 
Ixirden  of  proving  this  defense  is  upon  the  defendant. 
Pauley  v.  Salmon  River  Liimher  Coinpany,  74  Idaho 
483,  264  P.  2d  466,  471  (1953). 

Thus,  while  the  Trial  Court  manifestly  believed  that 
the  defense  of  the  statute  of  limitations  presented  a 
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prcliiniiiaiy  inaltcr  to  he  disposed  of  utidcr  Federal 
law,  the  law  of  Idaho  .^ovcnied ;  the  Idaho  law  placed 
the  burden  <il'  proof  upon  the  defendants  and,  in 
aceordanee  with  dhrniiun/  Mining  Comjmnn  v.  llan- 
J<'!l,  supra,  the  def(Mise  shoiihl  have  been  resolved  by 
1he  trier  of  ("act.  Both  the  original  and  first  amended 
eoirii)laint  iu  this  case  demanded  trial  by  juiy. 

In  essence,  this  case  comes  heCoic  this  Honorable 
Court  on  appeal  Iroru  a  suminai'X'  .jud.ii'ment.  The  de- 
(eiis(>  ol'  the  statute  of  limitations  may  properly  be 
assei-ted  by  motion  for  sununary  .judj^nent.  Giffnrd  v. 
Travelers  Protective  Association,  153  F.  2d  209,  211, 
ntli  Cir.  1946.  A])pellant  concedes  that  the  device  of 
suuuuary  judgment  is  available  in  this  type  of  case; 
A]>i»ellaut  d(Miies  that  the  device  was  properly  applied. 

Summary  judgment  is  pro])er,  under  Rule  56,  Fed- 
eral Kul(>s  of  Civil  Procedure,  only  where  the  moving 
party  is  entitled  to  judgment  as  a  matter  of  law, 
where  it  is  quite  clear  what  the  truth  is,  and  that  no 
genuine  issue  remains  for  trial.  Sartor  v.  Arkan^a>s 
Natural  Gas  Corporation,  321  U.  S.  620,  627,  64  S. 
Ct.  724,  88  I..  Ed.  967  (1944);  Poller  v.  Colnmhia 
Broadcast  inn  Sjistev),  368  U.S.  464,  468,  82  S.  Ct. 
486,  7  L.  Ed.  2d  458  (1962).  The  burden  is  upon  the 
moving  i^arty  to  show  clearly  that  there  is  no  genuine 
issue  of  fact  and  the  function  of  the  Trial  Court  is 
to  determine  whether  such  issue  exists,  not  to  resolve 
the  issue.  Bj/rnes  v.  Mutual  Life  Insurance  Companti 
of  New  York,  217  F.  2d  497,  9th  Cir.,  1954.  Unless 
the  pleadings.  de])ositions,  and  admissions  in  the  file 
fail  to  show  th(^  lack  of  a  genuine  issue  as  to  any 
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material  fact,  the  motion  for  simimary  judgment 
should  be  denied.  Sequoia  Umo7i  High  School  District 
V.  United  States,  245  F.  2d  227,  9th  Cir.,  1957. 

Where  the  detennination  of  a  siunmary  judgTuent 
motion  requires  the  Ti-ial  Court  to  choose  between  con- 
flicting possible  inferences  from  the  evidence,  the  mo- 
tion should  be  denied.  The  drawing  of  inferences 
arising  from  the  evidentiary  facts,  whether  these  c^a- 
dentiary  facts  be  disputed  or  not,  is  for  the  trier  of 
fact.  Sarhes  Tarzian,  Inc.  v.  United  States,  240  F. 
2d  467,  470,  9th  Cir.,  1957.  Cf.  Vokal  v.  United  States, 
111  F.  2d  619,  621,  9th  Cir.,  1949.  On  appeal  from 
the  gTanting  of  summary  judgment,  the  allegations 
of  fact  in  the  non-moving  party's  reply  to  the  motion 
are  to  be  accepted  as  true.  Apache  Land  and  Cattle 
Company  v.  Franklin  Life  Insurance  Company,  145 
F.  2d  964,  9th  Cir.  1944. 

Appellant's  research  has  imcovered  three  Federal 
cases  dealmg  with  the  granting  of  siunmary  judgment 
on  the  gTounds  that  the  statute  of  limitations  had 
iim  where  the  date  of  accrual  of  the  cause  of  action 
by  reason  of  "discovery"  was  in  dispute.  In  each  of 
these  cases,  analyzed  below,  the  Trial  Court's  action 
was  reversed. 

In  Tracerlab,  Inc.  v.  Industrial  Nucleonics  Corpo- 
ration, 313  F.  2d  97,  1st  Cir.,  1963,  the  Court  was 
dealing  with  a  Massachusetts  statute  which  provided 
that  the  period  of  limitations  where  there  was  a  fraud- 
ulent concealment  of  the  cause  of  action,  started  to 
run  from  the  time  when  the  plaintiff  discovered  its 
existence.  Summary  judgment  of  dismissal  had  been 
granted  on  the  ground  that  the  plaintiff's  discovery 
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caiiic  iiioi-c  lliiiii  iwo  ycai-s  jH'ioi-  to  the  filiiii,^  of  tlic 
coniplaiiit.  'I'lic  dcimsitions  of  plaintiflf's  principal 
officors  sliowod  that  thoy  "suspected"  the  piratinj,^  of 
their  trade  secrets  (wliich  ;;ave  rise  to  the  cause  of 
action)  more  than  two  yeais  piiur  to  filing.  NeveHhe- 
less,  their  atteni})ts  to  s^'t  the  facts  had  proved  iin- 
successful  until  sometime  within  the  statutoiy  period. 
The  First  Circuit  Court  of  Appeals  held  that  it  must 
vi(^w  the  evidence  in  the  licht  most  favorable  to  the 
party  against  wliom  the  motion  liad  been  granted  and 
that,  as  there  was  a  genuine  issue  of  material  fact  as 
to  whether  the  phiiutiff  had  knowledge,  as  opposed  to 
sus]nci()n.  more  than  two  years  prior  to  filing,  the 
summary  judgment  of  dismissal  was  reversed. 

Ti.  J.  RcjpioJds  Tobacco  Companif  v.  Hudson,  314 
F.  2d  77(i,  5th  Cir.,  1963,  was  a  diversity  case  gov- 
erned l)y  Tjouisiana  law.  Tt  involved  can((M-  caused  by 
the  defendant's  tobacco  products.  Sununary  judgment 
was  granted  on  the  ground  that  plaintiff  had  failed  to 
bring  his  action  \nthin  the  statutory  period  follow- 
ing his  knowledge  of  the  fact  that  he  had  cancer. 
Louisiana,  in  Pcrrin  v.  Fodrigiirz,  153  So.  555,  had 
adopted  the  "discovery  rule"  in  medical  malpractice 
cases.  Drawing  an  anology  to  such  cases,  the  Court 
held  that  the  statute  would  start  to  run  only  from  the 
time  when  the  ])laintiff  knew  or  should  have  known 
that  he  had  an  actionable  injury  which  was  attrib- 
utable to  his  smoking.  After  reciting  the  usual  rules 
as  to  summary  judgment  being  ])rop(M-  (^nly  when 
there  was  no  issue  of  fact,  the  Court  stated : 

"...  we  hold  that  piTscri])tion  conunenced  to 
run  from  the  time  the  disease  manifested  itself 
to  the  point  where  Hudson  knew,  or  should  have 
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known,  that  the  damages  he  sustained,  which  were 
the  subject  of  this  suit,  resulted  from  smoking 
the  defendant's  tobacco  products.  When  this  took 
place  is  a  jury  question  ..." 
B.  J.  Reynolds  Tobacco  Company  v.  Hudson, 
supra,  314  F.  2d  at  786. 

Sheets  v.  Burman,  322  F.  2d  277,  5th  Cir.,  1963, 
was  a  medical  malpractice  action.  Plaintiff  alleged 
that,  during  surgery  in  February  of  1947,  defendant 
negligently  left  a  curvilinear  surgical  needle  in  her 
abdomen  and  that  she  did  not  discover  that  this  was 
the  cause  of  her  continuing  pains  imtil  October  of 
1957.  The  action  was  filed  November  12,  1959.  The 
operation  took  place  in  Indiana,  but  defendant  moved 
from  Indiana  to  I^ouisiana  in  1950,  returning  to  In- 
diana in  1953,  and  examining  plaintiff  on  one  or  two 
occasions  in  1954.  In  tliat  same  year,  he  moved  to 
Mississippi.  The  case  involved  a  sporadic  series  of 
visits  by  plaintiff  to  defendant  and  a  substantial  issue 
as  to  whether  or  not  that  constituted  continuing  treat- 
ment and  care  by  defendant.  Citing  and  relying  upon 
Perrin  v.  Rodriguez,  supra,  and  R.  J.  Reynolds  To- 
hacco  Company  v.  Hudson,  supra,  the  Court  held  that 
there  were  disputed  issues  of  fact  as  to  when  the  doc- 
tor-patient relationship  ended  and  when  knowledge 
of  the  act  causing  the  damage  was  acquired.  This 
being  so,  the  granting  of  summary  judgment  was  im- 
proper. 

Thus,  there  is  presented  to  this  Honorable  Court 
a  serious  question  as  to  whether,  in  making  its  find- 
ings of  fact,  the  Tiial  Court  should  have  applied  a 
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iiil(^  (»r  llic  |)r('j)<»ii(l('i-aii('('  (»r  llic  evidence  or,  mider 
the  KedcT-al  authorities  just  above  eited,  the  usual  nilo 
applicable  to  motions  Cor  summary  judginont.  In 
any  event,  it  is  dear  under  Idaho  law,  that  the  burden 
ol"  niakiiii;'  out  llie  defense  was  upon  A])pelleps.  As  to 
sonic  of  the  findinns  of  fact  made  b\-  the  Trial  Court 
and  some  of  the  pi'ojjosed  tindijigs  of  fact  rejected  by 
that  Court,  the  preponderance  of  evidence  was  for 
App(>llant.  As  to  othei-s,  there  were  disjjuted  issues  of 
fact  which,  it  is  very  respectfully  submitted,  should 
have  been  left  for  resolution  by  the  jury. 

The  Trial   Court's  tirst  finding  of  fact  was: 

"That  the  ])laintilf  was,  for  a  nimiber  of  years 
prior  to  the  sure^ery,  a  registered  nurse,  actively 
pursuing;-  hrv  profession,  and  was  a  college  gradu- 
ate with  a  degi-ee  of  bachelor  of  science  in  that 
field." 

In  fact,  the  evidence  adduced  showed  that  A]ipel- 
lant's  degree  was  in  education  in  order  that  she  might 
teach  nursing. 

The  second  finding  of  fact  was  : 

"That  she  remained,  duriiig  all  of  the  time  after 
the  surgery,  actively  in  the  nursing  profession, 
woiking  in  hospitals,  and  was  also  active  m  can- 
cer prevention  work." 

The  only  evid(>nce  u]ion  this  ])oiiit  was  the  testimony 
of  Ap])ellant  herself.  She  testified  that  she  had  never, 
since  she  became  a  registered  mirse,  worked  in  the 
operating  room.  (R.  154:1-6.)  Following  the  surgery, 
when  A]>p(>llaiit  moved  to  Pocatello,  she  worked  at 
Bannock  Memorial  Hospital,  teaching  nui-sing.    (R. 
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108:25-109:7.)  Between  1952  and  1956,  she  was  in 
Montana  and  did  not  work.  (R.  114:7-20.)  In  1956 
she  started  doing  vokinteer  work  for  the  American 
Cancer  Society  and  they  paid  her  way  to  Boise  twice 
a  year.  (R.  114:20-25.)  In  1959,  she  returned  to  active 
nursing  work  when  she  moved  to  California  and  ae- 
cejited  a  job  with  the  Veterans  Administration.  (R. 
117:23-118:4.)  Appellant's  cancer  prevention  work 
with  the  American  Cancer  Society  consisted  of  or- 
ganizing volunteers  to  teach  cancer  prevention  and 
to  collect  money  on  the  lay  level  and  without  pay.  (R. 
183:13-25.) 

The  seventh  and  eighth  findings  of  fact  recite  that 
Appellant  knew  at  all  times  that  her  hospital  records 
and  the  slides  on  which  the  diagnosis  had  been  predi- 
cated v/ere  available  and  that  she  made  no  investi- 
gation to  determine  the  accuracy  of  this  dia.gnosis. 
These  findings  of  fact  are,  in  and  of  themselves,  cor- 
rect; nevertheless,  there  was  no  evideiice  that  Aj)- 
pellant  ever,  mitil  Dr.  Shaw  commmiicated  the  find- 
ings of  the  Stanford  I^aboratory  to  her,  had  any 
reason  to  doubt  the  accuracy  of  the  original  diag- 
nosis. 

The  tenth  finding  of  fact  was  to  the  effect  that  the 
slides  are  now  deteriorated  to  some  degree.  This  also 
is,  in  and  of  itself,  correct.  Nevertheless,  Appellee  Mc- 
Carter  testified  that  he  was  able,  a  few  weeks  prior 
to  the  hearing,  to  reach  a  diagnosis  from  examining 
the  slides.  (R.  254.) 

The  Trial  Court's  twelfth  finding  of  fact  is  to  the 
effect  that,  while  Appellant  sometimes  sought  out  Ap- 
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pclli'O  White  foi-  medical  allcutioii,  slic  also  saw  and 
consulted  other  physicians  and  did  not  rely  sololy  on 
Dr.  White  I'oi-  medical  advice  and  ti-eatinent.  There 
is  a  furthei-  lindins  that  there  was  not  a  continuing 
relati(tiishi|i  of  ddcitir  and  patient  after  the  post-op- 
erative surgeiy  and  tieatment  in  the  usual  sense.  The 
testimony  revealed  that,  in  19.16,  Appellee  White  ad- 
vised hei'  to  have  a  thyroidectomy  and  premised  such 
advice  upon  hei-  past  history  of  cancel-.  Further,  Ap- 
pellant testitied  that  she  relied  upon  Aj)pellee  White 
in  the  field  of  cancer.  It  was  ai)i)aT-ent  from  the  evi- 
dence that,  insofar  as  continuini?  obsen-ation  and 
treatment  of  Appellant  for  the  original  malignancy 
was  concerned,  A])pellee  White  was  her  only  physician 
up  to  and  including  the  time  when  slie  asked  Dr.  Shaw 
to  care  for  her.  Thus,  A])])ellant  continued  to  rely 
upon  Appellee  AVhite,  his  original  diagnosis,  his  con- 
tinuing advice,  and  his  continuing  obsen-ation  and 
treatment  up  to  the  Fall  of  1962. 

Turning  to  Appellant's  proposed  findings  of  fact 
wliich  were  rejected  by  the  Tiial  Court,  tlie  second 
proposed  finding  was  to  the  effect  that  A]i]X'llant  was 
not  trained,  nor  did  she  qualify  as  a  patliologist,  nor 
was  she  skilled  in  the  diagnosis  of  cancer  or  the  read- 
ing of  niicrosco])ic  slides,  x-rays,  or  making  any  diag- 
nosis of  cancer.  The  sole  e^^dence  on  this  point  was 
the  testimony  of  Appellant  which  was  in  accord  with 
the  ]u-oposed  finding.  It  should  have  l)e(>n  ado]>ted. 

The  third  ju'oposed  finding  was  to  the  effect  that 
Appellant,  by  reason  of  her  schooling  and  ]irofession, 
liad  adopted  th(^  iihilosophy  that,  once  a  physician  or 


24 

surgeon  had  been  selected,  the  patient  should  place 
their  confidence  in  that  physician  or  surgeon  and  fol- 
low his  professional  treatment  and  advice.  The  sole 
evidence  produced  on  this  point  was  the  testimony 
of  Appellant;  based  upon  that  testimony,  the  pro- 
posed finding  should  have  been  adopted.  The  eleventh 
proposed  finding  of  fact  was  to  the  effect  that  Appel- 
lant, during  the  years  following  her  surgery,  had  im- 
limited  confidence  in  her  doctors  and  was  convinced 
that  she  had  had  cancer.  The  only  testimony  on  this 
pomt  was  that  of  the  Appellant,  supporting  the  pro- 
posed finding.  The  Trial  Court  erred  in  rejecting  this 
proposed  finding. 

The  twelfth  proposed  finding  of  fact  was  to  the 
effect  that  Appellant,  when  a  lump  on  her  thyroid 
was  discovered  by  Appellee  White,  was  advised  by 
him  that  a  thyroidectomy  was  in  order  because  of 
her  history  and  that  such  thyroidectomy  was  there- 
upon done.  The  only  e^ddence  in  the  record,  including 
the  testimony  of  Appellant  and  Appellee  White,  was 
in  accord  with  this  finding,  which  should,  accordingly, 
have  been  adopted. 

The  thirteenth  proposed  finding  of  fact  indicated 
that  Appellant  continued  to  see  Dr.  White  for  check- 
ups and  continued  to  obtain  her  prescriptions  for 
thyroid  through  him.  This  was  in  accord  with  the 
only  evidence  on  this  point  and  should  have  been 
adopted. 

The  twentieth  proposed  finding  of  fact  was  to  the 
effect  that  the  communication  to  Appellant  by  Dr. 
Shaw  of  the  Stanford  Laboratory  diagnosis  of  the 
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1  issue  S('cti(jii  was  tlic  tii'st  notice  wliicli  slie  had  wiiicli 
mifflit  reasonably  have  caused  liei-  to  suspect  or  doubt 
the  accuiacy  of  (lie  If^f)!  diag^iosis.  There  was  no  evi- 
dence in  this  iccord  that  A]ipellant  was,  at  any  tune 
l)etween  surgery  and  tiie  Fall  of  1962,  advised  or  in- 
Conned  that  there  was  any  reason  to  doubt  tlie  accu- 
racy of  Appellee's  diagnosis;  accordingly,  the  proposed 
finding  should  have  been  adopted. 

The  twenty-second  proj)osed  finding  recited  that 
there  had  been  no  change  in  tlie  sha))e,  size,  vaiiation 
or  deviation  fi'oni  normal  structure  of  the  cells  con- 
tained within  the  tissue  section  slides  and  that  they 
were  still  available,  and  that  diagnosis  and  evaluation 
could  be  made  fi'om  them.  Tliis  was  in  accord  with  the 
testimony  of  Appellee  McCarter  and  the  proposed 
finding  should  have  been  adopted. 

The  tw^enty-third  ])roposed  finding  of  fact  was  sim- 
])ly  that  Appellees  McCarter,  White  and  Popma  were 
all  living  and  availalile  to  testify  in  their  o\\n\  defense. 
This  was  manifest  from  the  record  and  the  Court, 
should  have  adopted  this  proposed  finding. 

In  short,  tlie  Trial  Court,  whether  apjdying  a  pre- 
ponderance of  the  evidence  test  or  the  usual  rules 
a]ii)licable  to  motions  for  sunnnary  .iudgment,  sjiould 
have  found  the  following:  Appellant  was  a  registered 
nurse  and  had  received  a  bachelor  of  science  degree  in 
education.  She  had  worked  as  a  medical,  as  opposed 
to  a  surgical,  imrse  and  had  n(>v(>r  since  graduation 
treated  oi-  cannl  for  a  patient  suffering  from  breast 
cancer.  In  August  of  1951,  she  discovered  a  lump  in 
her  hreast  and  sought  medical  attention.    Thereafter, 
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Appellees  performed  a  biopsy,  consisting  of  a  surgical 
removal  of  the  lump.  Tissues  taken  from  this  lump 
were  placed  in  glass  slides.  Initially,  the  diagnosis 
reported  to  Appellant  was  that  these  tissues  were  be- 
nign. One  or  two  days  thereafter,  Appellant  was  in- 
formed by  Appellees  that  the  tissues  were  malignant. 
Relying  upon  Appellees'  advice,  Ai^pellant  submitted 
to  a  radical  mastectomy,  followed  by  six  weeks  of  sat- 
uration radiation,  which  sterilized  her.  As  pai-t  of  his 
treatment.  Appellee  White  endeavored  to  convince 
Appellant  not  only  that  she  had  suffered  from  cancer, 
but  that  follow-up  care  and  periodic  examinations 
were  essential.  He  discussed  with  her  the  pathologist's 
reports,  which  showed  the  original  Imnp  to  have  been 
malignant,  but  indicated  that  all  of  the  malignancy 
had  been  contained  within  that  liunp.  Appellant,  be- 
tween the  years  1951  and  1956,  continued  to  see  Ap- 
pellee White  periodically  for  examinations.  In  1956, 
Appellee  White  advised  her  that,  in  view  of  her  past 
history  of  cancer,  a  hmip  on  her  thyroid  should  be 
surgically  excised.  This  was  done.  Appellee  White 
continued  to  advise  Appellant  up  to  and  including  the 
time  she  moved  to  California  in  1959.  While  Appel- 
lant had  been  involved  in  volunteer  w^ork  for  the 
American  Cancer  Society,  this  involved  no  special 
expertise  in  the  diagnosis  of  cancer  or  in  the  exami- 
nation of  tissues.  In  1959,  Appellant  moved  to  Cali- 
fornia. In  1962,  Appellant  consulted  Dr.  Shaw,  for  the 
sole  purpose  of  continuing  the  periodic  obser^^ations 
and  treatments  advised  by  Appellee  White.  Up  to  and 
includLiig  that  time.  Appellant  had  never  suspected 
that  there  was  any  question  as  to  the  accuracy  of  the 
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original  diaj^nosis  in  lua-  case.  Di-.  Shaw  obtainod  Ap- 
pellant's ('((iisenl  lor  iclcasc  ol'  licr  jirioi-  medical 
records.  Ainonf?  those  medical  records  foi-warded  to 
him  by  Aj)])ellee  St.  Luke's  IIos])itaI,  were  tlie  slides 
of  tlio  tissue  sections  taken  Troni  tlic  l)iopsy  in  1951. 
Dr.  Sliaw  refen-ed  these  for  jjatliological  examination 
by  the  Stanford  Laboratory  and  the  report  indicated 
that  there  had  never  been  a  malipiancy,  that  there 
was  a  condition  known  as  sclerosing  adenosis,  which 
is  not  malignant.  Dr.  Shaw  so  advised  Aj)])ellant  and 
also  so  advised  Appellees.  Within  one  year  thereafter, 
suit  was  brought. 

The  slides  were  available  at  St.  Tiuke's  TTospital  at 
all  times,  provided  request  was  made.  They  are  pres- 
ently somewhat  deteriorated,  but,  ,as  admitted  by  Ap- 
pellee McCarter,  an  accurate  diagnosis  can  be  made  at 
this  time  from  these  slides.  All  of  the  individual  Ap- 
pellees are  living  and  all  of  tlic  medical  records,  re- 
ports and  summaries  are  still  availalile. 

As  will  be  develo])ed,  infra,  even  on  the  facts  found 
))y  the  Trial  Court,  the  legal  conclusion  reached  was 
erroneous.  Nevertheless,  a  correct  finding  of  fact 
would  have  made  clear  the  applicability  of  the  Idaho 
"discovery  rule"  and  the  Trial  Court  erred  to  the 
substantial  prejudice  of  Appellant  herein  in  making 
its  erroneous  findings  of  fact. 
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II 

THE  TRIAL  COURT  APPLIED  AN  ERRONEOUS  LEGAL  STAND- 
ARD IN  DETERMINING  THE  APPLICABILITY  OF  THE 
"DISCOVERY  RULE" 

The  Trial  Court  initially  erred  in  applying  a  pre- 
ponderance of  the  evidence  rule  and  placing  upon 
Appellant  the  burden  of  demonstrating  that  the  stat- 
ute of  limitations  had  not  run.  This  much  was  pointed 
out  in  argmnent  under  the  first  heading,  above.  In 
addition,  the  Trial  Court,  in  applying  or  considering 
whether  to  apply  the  "discovery  rule"  specifically 
concluded  as  a  matter  of  law:  That  plaintiff  coiUd 
have,  by  exercise  of  due  diligence,  discovered  the  al- 
leged malpractice  at  any  time  after  the  surgery  and 
treatment  complained  of."  The  "discovery  rule"  as 
enunciated  in  Billings  v.  Sisters  of  Mercy  of  Idaho, 
supra,  is  that  the  cause  of  action  accrues  when  the 
patient  learns,  "or  in  the  exercise  of  reasonable  care 
and  diligence  should  have  learned  .  .  ."  of  the  negli- 
gent injury.  Billings  v.  Sisters  of  Mercy  Hospital, 
supra,  389  P.  2d  at  232.  m 

There  is  no  doubt  whatsoever  in  this  case  that  Ap- 
pellant could,  at  any  time,  have  asked  for  a  further 
pathological  study.  The  crucial  issue  is  whether  she 
should  have  done  so.  There  is  a  manifest  difference 
between  the  availability  of  information  and  the  pos- 
session of  sufficient  facts  to  require  the  party  to  make 
inquiry.  As  noted  by  the  Idaho  Coiu't  in  Gerlach  v. 
Schultz,  supra,  in  an  analogous  situation,  the  ready 
availability  of  certain  facts  (there  contained  in  re- 
corded documents  which  gave  constructive  notice) 
does  not  mean  tliat  a  party  is  charged  with  the  duty 
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of  liaving  discovered  those  facts.  In  the  c^se  at  bar, 
tlie  issue  is  not  whether  it  was  jjossible  for  Appellant 
to  acquire  information,  Imt  whethc)-  the  law  imix>sed 
upon  her  a  duty  to  do  so. 

As  will  be  seen  in  Ihe  argument  under  the  third 
heading,  infra,  the  action  of  the  Trial  Ooui-t  was  in 
error.  This  ei'ror  was  larg(>ly  contributed  to  by  the 
Trial  Court's  application  of  a  standard  which  made 
Appellant's  cause  of  action  accrue  when  she  could, 
as  opposed  to  when  she  should  have  discovered  the 
negligence  of  Appellees  herein. 
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THE  TRIAL  COiniT  ERRED  IN  GRANTING 
THE  MOTION  TO  DISMISS 

Following  the  rendition  of  its  thidLngs  of  fact,  and 
conclusions  of  law,  the  Trial  Court  granted  leave  to 

I  Appellant  to  amend  her  Complaint.  She  did  so,  spe- 
cifically alleging  her  marital  status  and  Appellee 
Wliite's  absence  from  the  jurisdiction.     Tliereafter, 

'  based  upon  the  findings  of  fact  and  conclusions  of  law 
pre^nously  rendered,  the  Trial  Court  gTanted  Ap- 
pellees' motion  for  sunnnary  judgment.  Tn  granting 
this  snmmary  judgment  of  dismis.siil,  the  Trial  Court 
erred. 

As  ]iointed  out  above,  this  case  is  governed  by  Idaho 
I  law,  including  that  applicable  to  the  accrual  of  a  canse 
!  of  action,  the  period  and  the  tolling  of  the  statute  of 
i  limitations. 
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The  negligent  misdiagnosis  was  made  on  the  23rd 
or  the  24th  of  August  of  1951.  The  radical  mastec- 
tomy was  done  on  or  about  the  28th  day  of  August, 
1951.  The  radiation  treatments  were  administered  dur- 
ing the  following  six  weeks.  The  action  was  filed  on 
October  11,  1963.  Section  5-219  of  the  Idaho  Code 
provides  a  two  year  statute  of  limitations  for  an  ac- 
tion to  recover  damages  for  an  injury  to  the  person. 
Section  5-201  of  the  Idaho  Code  requires  that  actions 
be  commenced  within  the  periods  prescribed  after  the 
cause  of  action  shall  have  "accrued". 

The  principal  question  raised  is  when  the  cause  of 
action  "accrued".  That  was  before  this  Honorable 
Court  on  a  prior  appeal.  In  its  decision  (342  F.  2d 
817)  this  Court  reversed  the  prior  judgment  of  dis- 
missal and  held  that  the  "discovery  rule"  might  be 
invoked.  Continuing,  the  prior  opinion  also  indicated 
that  the  question  was  one  of  law  for  the  Court ;  that 
an  Idaho  Court  would  consider  factors  other  than  the 
diligence  of  the  plaintitf  in  detennining  when  the 
cause  of  action  had  accrued,  i.e.,  that  a  diligent  plain- 
tiff might  be  barred  prior  to  "discovery". 

There  is  no  blinking  the  fact  that  a  portion  at  least 
of  the  Trial  Court's  error  in  this  case  is  attributable 
to  certain  language  found  in  the  first  appellate  opin- 
ion. Despite  natural  reluctance  to  criticize  that  opin- 
ion, Appellant  must  point  out  that  these  portions  had 
themselves  no  foundation  in  Idaho  law.  Despite  any 
invocation  of  "law  of  the  case",  it  is  open  to  Appel- 
lant at  this  time  to  imdertake  that  task.  An  Appellate 
Court  on  a  second  appeal  may  review  and  revise  a 
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conclusioTi  reached  on  the  first  a]){)eal.  The  fornier  de- 
eision  is  "the  law  of  the  case"  only  as  to  the  lower 
coui-t.  Mcssint/rr  v.  Andcrsov,  225  U.S.  436,  444,  32 
S.  Ct.  739,  56  L.  Ed.  1152;  Ucunohh  Sprhuf  Company 
V.  L.  A.  Young  Industries,  101  F.  2d  257,  259,  6  Cir., 
1939.  Cf.  Mercer  v.  Theriot,  Til  U.S.  154,  8:3  S.  Ct. 
1 159,  12  L.  Ed.  2d  206.  At  most,  the  doetnne  of  "law 
of  the  case"  involves  a  reluctance  to  exercise  power 
which  the  a])i)ellate  court  douhtless  possessCvS.  lAimher- 
mcn's  Milt  Hid  C(i,sii(ilfi/  ConijKtni/  v.  WrU/ht,  322  F.  2d 
759,  763,  5th  Cir.,  1963.  This  reluctance  should  be  con- 
siderably lessened  in  a  diversity  case  where  tlie  "law 
of  the  case"  involves  a  misconception  as  to  the  govern- 
ing State  law. 

Thus,  this  Plonorable  Couit  indicated  (342  F.  2d 
at  819)  that,  under  Idaho  law,  the  accrual  of  plain- 
tiff's claim  was  a  question  of  law  for  the  Coui't  alone. 
While  Idaho's  first  (and  so  far,  only)  experience 
with  the  "discovery  rule"  as  applied  to  medical  mal- 
practice actions  was  that  in  Billings  v.  Sisters  of 
Mercy  Hospital,  supra,  Idaho  has  had  considerable 
experience  with  that  rule  as  a.p]ilied  to  actions  sound- 
ing in  fraud.  Thus,  as  indicated  above,  Idaho  has  held 
that  where  the  defense  of  limitations  is  raised  other 
than  by  demurrer,  it  is  error  to  determine  it  by  judg- 
ment  on  the  pleadings.  Chemung  Mining  Company  v. 
Hanley,  sujira.  The  date  of  accrual  by  discovery  has 
been  left  as  an  issue  of  fact  for  trial.  G(drin  v.  Ap- 
pleby, supra:  Gerlach  v.  Schultz,  supra.  The  invoca- 
tion of  the  defense  by  answcM'  ]>laces  the  burden  of 
proof  upon  the  defendant.  Pauley  i:  Saliiio)i  Tfiver 
Lumber  Company,  supra.    This  Coiu't's  dictmn,  re- 
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grettaljly  erroneous,  led  the  Trial  Court  to  deny  Ap- 
pellant her  right  to  have  the  matter  of  her  diligence 
deteimined  by  the  trier  of  fact,  i.e.,  the  jury;  also,  it 
led  the  Trial  Court  to  ignore  the  usual  rules  govern- 
ing the  granting  of  summary  judgment. 

Further,  the  first  appellate  opinion  in  this  case  (342 
P.  2d  at  820)  at  least  intimated  that  Idaho  would  de- 
cline to  apply  the  discovery  i-ule  absent  such  factors 
as  a  continuing  relationship  of  doctor  and  patient,  in- 
herent difficulty  of  discovering  certain  WTongs,  the 
availability  of  witnesses  and  records,  etc.  It  was 
hinted  that  Appellant  might  be  barred  even  though 
reasonably  diligent  if  undue  prejudice  were  show^l. 
Each  of  these  factors  was  stated  as  being  at  least 
possibly  one  to  be  considered  prior  to  application  of 
the  discovery  rule,  rather  than  an  integral  part  of 
such  rule.  Here,  too,  there  was  a  misconception  of  the 
Idaho  law. 

The  initial  question  of  whether  Idalio  would  apply 
the  "discoveiy  rule"  to  medical  malpractice  cases  was 
answered  in  part  in  the  landmark  case  of  Billings  f. 
Sisters  of  Mercjf  of  Idaho,  supra.  The  first  appeal  in 
this  case  involved  the  su])sidiary  question  of  whether 
the  discovery  rule  would  be  limited  to  cases  invoh'ing 
foreign  objects  left  in  the  patient.  It  was  determined 
that  there  was  no  such  limitation. 

In  Billings  v.  Sisters  of  Mercij  of  Idaho,  su]ira, 
surgery  had  been  performed  on  July  10,  1946.  The 
patient  experienced  considerable  post-operative  pain 
during  the  time  that  she  remained  mider  the  defend- 
ant's care  through  the  year  1947.  From  then  through 
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1958,  she  consulted  various  doctoi's  and  fi-oin  1958 
through  May  of  1961,  she  saw  (hx-tors  outside  the 
State  of  Idalio.  In  May  of  1961,  surgery  was  per- 
rornied  and  a  gauze  s{)ongc  was  found  withiji  her 
abdomen.  Her  eomphnnt  alleged  that  she  had  suf- 
fered continuous  pain  since  the  time  of  the  1946  op- 
eration and  had  consistently  attempted  to  find  out 
what  was  causing  the  pain. 

Parentlietically,  the  defendant  doctor  was  dead  at 
the  time  of  suit.  In  a  lengthy  and  scholarly  opinion, 
the  Idaho  Supieme  Court  considered  four  possible 
bases  of  a  holding  that  the  plaintiff's  cause  of  action 
had  not  accrued  until  within  two  years  of  the  filing 
of  her  complaint.  The  first  three,  i.e.  continuing  neg- 
ligence, the  contract  theory  and  fraudulent  conceal- 
ment, were  rejected.  The  doctrine  of  "contiiuiing  neg- 
ligence" (that  the  doctor  has  a  contiiuiing  duty  to 
remove  the  object  left  in  the  patient  and  therefore  is 
guilty  of  continuing  negligence  until  the  object  is 
removed)  was  rejected,  since  the  pleading  showed 
that  the  plaintiff  had  severed  her  connection  with  this 
doctor  many  years  prior  to  suit.  (389  P.  2d  at  230.) 
The  Court  found  it  impossible,  in  the  context  pre- 
sented, to  accept  the  "inherently  unknowable  harai" 
doctrine,  finding  it  not  much  used  in  foreign  object 
cases.  (389  P.  2d  at  230.)  The  use  of  the  "contract" 
theory  and  the  "fraudulent  concealment"  rule  were 
likewise  rejected.  (389  P.  2d  at  230.)  The  Court  then 
stated  that  it  was  not  a  technical  breach  of  duty 
which  commenced  the  statutory  i)eriod  running,  but 
the  existence  of  a  ])ractical  remedy.  (389  P.  2d  at 
231.)    Further,  the  plaintiff  could  not  be  guilty  of 
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"sitting  on  her  rights",  because  she  eonld  not  sit  on 
rights  of  which  she  was  unaware.  (389  P.  2d  at  231.) 
The  conclusion  of  the  Court  was  that  the  cause  of  ac- 
tion did  not  accrue  until  the  patient  learned,  or  in  the 
exercise  of  reasonable  care  and  diligence  should  have 
learned  of  the  presence  of  the  foreign  object.  (389 
P.  2d  at  232.) 

This  landmark  case  merits  such  extensive  treatment 
as  it  is  the  only  Idaho  law  available  on  the  precise 
question  of  the  accrual  of  a  cause  of  action  for  mal- 
practice. Idaho  would  not  allow  lapse  of  time,  stand- 
ing alone,  to  bar  invocation  of  the  discovery  rule.  In 
BilUngs  v.  Sisters  of  Mercij  of  Idalw,  supra,  the  suit 
was  brought  some  fifteen  years  following  the  original 
allegedly  negligent  act.  The  continuance  of  a  doctor- 
patient  relationship  was  not  necessary  to  invocation 
of  the  doctrine.  BilUnf/s,  supra,  w^as  a  case  in  which 
that  relationship  had  not  existed  for  fourteen  years 
prior  to  suit.  Prejudice  to  the  defendant  doctor,  by 
way  of  lack  of  availability  of  records  and  memoiy, 
would  not  bar  invocation  of  the  doctrine.  Billings, 
supra,  was  a  case  in  which  the  defendant  doctor  was 
dead. 

In  reaching  its  conclusion,  the  Idaho  Court  in  Bill- 
ings V.  Sisters  of  Mercy  of  Tdalio,  supra,  primarily 
relied  upon  tAvo  cases:  Seitz  v.  Jones,  Okla.,  370  P. 
2d  300  (1962)  and  Heysman  v.  KirscJi,  6  Cal.  2d  302, 
57  P.  2d  908  (1936).  Each  of  these  cases  adopted  a 
pure  discovery  rule,  each  being  a  case  of  a  foreign 
object  negligently  left  in  the  body  of  the  patient.  In 
each  case,  it  was  determined  that  the  statute  of  limi- 
tations commenced  to  I'un  from  the  date  when  the 
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plaintiff  (liscovfM-cd,   or   rcasoiial)!}'   should   liavo  dis- 
covor(>(l,  tlic  iiculi^ont  act  of  the  defendant  doctor. 

In  this  Honorublo  Court's  tii'st  appellate  opinion 
ill  this  cause,  a  series  of  cases  was  cited  couceniiuf^ 
the  role  of  a  continuing;'  doctor-patient  relationsliij)  in 
invocation  of  the  discovery  doctrine.  (342  F.  2d  at 
820.)  Greninger  v.  Fischer,  81  C.A.  2d  549,  l&i  P. 
2d  694  posed  tlie  discovery  rule  in  the  alternative, 
i.e.,  that  the  statute  ol'  limitations  would  not  ordi- 
narily start  to  run  until  such  time  as  the  jilaintifif 
discovered  or  slu)uld  have  discovered  the  wronii'ful 
act  or  the  termination  of  tlu'  relationsliij)  of  doctor 
and  jiatient.  It  is  im])ossil)le  from  the  Court's  opinion 
to  detennine  how  lonu,"  a  period  elapsed  between  the 
termination  of  the  relationshij)  and  tlie  filing  of  the 
complaint.  It  apparently  was  less  than  the  one  year 
California  statute  of  limitations.  Costa  v.  Regevfs  of 
University  of  Califorma,  116  C.A.  2d  445,  254  P.  2d 
85  (1953),  like  Greninger,  supra,  was  oTitside  the  for- 
eign object  field.  In  this  case,  the  doctor-patient  rela- 
tionship ceased  on  January  1,  1947  and  the  action 
was  filed  on  November  5,  1948,  more  than  one  year 
(the  California  statutory  period)  after  the  tennina- 
tion  of  the  relationshiji.  The  case  sets  forth  the  stand- 
ard California  discovery  rule,  i.e.,  that  the  statute  of 
limitations  does  not  start  to  run  until  the  date  of  dis- 
covery, or  the  date  when,  by  the  (>xercise  of  reasonable 
care,  the  plaintiff  should  have  discovered  the  Avrong- 
ful  injury.  Parenthetically,  the  Court  noted  that  the 
question  of  when  the  plaintiff  discovered  or  should 
have  discovered  tlie  wronaful  act  was  one  for  the 
jury:  the  jury's  detennination  in  favor  of  the  plaintiff 
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was  sustained  by  evidence  that  the  plaintiff  did  not 
know  the  origin  of  his  injury  until  many  months  after 
he  left  the  defendant's  care.  Costa  v.  Regents  of  Uni- 
versity of  California,  supra,  116  C.A.  2d  at  455. 

Also  cited  in  the  prior  appellate  opinion  in  this 
case  (342  F.  2d  at  820)  as  to  the  crucial  role  of  the 
continuing  doctor-patient  relationship  was  Myers  v. 
Stevenson,  125  C.A.  2d  399,  270  P.  2d  885  (1954).  In 
that  case,  the  doctor-i^atient  relationship  ceased  in 
May  of  1946.  The  action  was  filed  March  18,  1952,  with 
an  alleged  date  of  discoveiy  of  July  of  1951.  The 
governing  statute  of  limitations,  however,  was  the 
special  one  set  forth  in  Section  29  of  the  California 
Civil  Code,  providing  for  a  six  year  period  in  cases 
of  injuries  during  birth.  The  Court,  in  applying  the 
usual  discovery  rule,  noted  that,  so  long  as  the  phy- 
sician-patient relationship  continued,  the  patient  is 
not  ordinarily  put  on  notice  of  negligent  conduct  of 
the  physician  upon  whose  skill,  judgment  and  advice 
he  continues  to  rely.  Myers  v.  Stevenson,  supra,  125 
C.A.  2d  at  402.  It  may  be  seen  from  this  authority 
that  the  continuation  of  the  doctor-patient  relation- 
sliip  is  a  factor,  embraced  tvithin  the  discovery  ride, 
utilized  in  detennining  when  the  plaintiff  slionJd  have 
discovered  the  wrongful  act.  Hundley  v.  St.  Francis 
Hospital,  161  C.A.  2d  800,  327  P.  2d  131  (1958)  was 
also  cited  (342  F.  2d  at  820)  as  dealing  with  the  con- 
tinuation of  the  doctor-patient  relationship.  In  that 
case,  involving  an  allegedly  imnecessary  removal  of 
the  uterus,  an  ovary  and  a  fallopian  tube,  in  the  face 
of  pathological  findings  showing  no  malignancy,  the 
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action  was  filed  February  8,   1902.  Evidence  showed 
that  tlie  plaintiff  had  been  a  patient  of  the  defendant 
until   February  28,   1951,   the  surgery   having  taken 
place  on  May  25,  1949,  and  follow-up  surgery  on  Au- 
gust 12,  1949.  The  Couit,  in  holding  that  the  statute 
of  limitations  did  not  commence  to  run  luitil  the  plain- 
tiff learned  of  the  true  ])ath()l()gicai  diagnosis,  said, 
"Thus,  in  the  absence  of  actual  discovery  of  the 
negligence,  th(^  statute  did  not  commence  to  run 
(luiing   such   j)eriod   .   .   .   and  this  is  true   even 
though  the  condition  itself  is  known  to  the  plain- 
tiff, so  long  as  its  negligent  cause  and  its  dele- 
teiious  effect  is  not  discovered  ..." 

The  California  cases  show  that  continuation  or  lack 
thereof  of  the  doctor-patient  relationship  is  but  one 
factor,  embraced  within  the  discoveiy  loile  itself,  uti- 
lized in  detennining  the  reasonableness  of  the  plain- 
tiff's conduct.  The  rule  is  simply  tliat  the  patient  is 
not  expected  to  question  the  doctor's  judgment  dur- 
ing the  life  of  the  relationship.  Thus,  fact,s  which,  if 
brought  to  the  plaintiif's  attention  aftei*  the  termina- 
tion of  the  relationship,  might  be  held  to  put  the 
plaintiff  on  notice,  do  not  produce  this  result  when 
communicated  to  the  jjlaintiff  while  still  mider  the 
defendant  doctor's  care.  In  the  case  at  bar,  the  evi- 
dence was  uncontroverted  that,  insofar  as  examina- 
tion, treatment  and  ad^dce  concerning  cancer  was  con- 
cerned, plaintiff-ai)pellant  relied  solely  upon  Appellee 
White  until  she  sought  out  Dr.  Shaw  in  19(>2:  that 
itself  was  solely  for  the  pur])ose  of  the  type  of  con- 
tinued  care   which   Appellee  White   admittedly  had 
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impressed  upon  her  as  being  necessary  in  view  of  her 
prior  alleged  malignancies. 

The  inherent  difficulty  of  discovering  some  wrongs, 
as  a  factor  to  be  considered  in  determining  whether 
to  invoke  the  discovery  rule,  was  emphasized  in  the 
prior  ap]3ellate  opinion  (342  F.  2d  at  820),  citing 
Agnew  v.  Larson,  82  C.A.  2d  176,  185  P.  2d  851 
(1947).  There  the  Court  first  considered  and  rejected 
the  defense  assertion  that  the  discovery  iiile  was 
confined  to  foreign  object  cases.  Agnew  v.  Larson, 
supra,  82  C.  A.  2d  at  181.  The  Court  cited  and  re- 
lied upon  Hahn  v.  Clatjhrook,  130  Md.  179,  100  Atl. 
83,  for  the  proposition  that  the  statute  began  to  rim 
only  when  the  plaintiff  had  sufficient  facts  to  put  her 
on  notice  and  inquiry.  Agnew  had  alleged  that  the 
defendant  had  negligently  jDrescribed  certain  drugs 
which  caused  her  to  form  a  cancer  in  her  breast, 
resulting  in  surgical  removal.  The  defendant  had  been 
employed  on  January  27,  1942.  Mrs.  Agnew  alleged 
that  she  discovered  the  cancer  on  February  8,  1945, 
the  breast  being  removed  on  February  10,  1945.  The 
complaint  was  filed  on  January  15,  1946;  the  statute 
of  limitations  involved  was  the  California  one  year 
statute.  In  sustaining  the  plaintiff's  right  to  main- 
tain the  action,  the  Court  did  comment  upon  the  grad- 
ual growth  of  and  difficulty  of  detecting  cancer,  going 
on  to  state: 

"...  where  injury  proximately  results  from  the 
negligent  act  of  the  physician  and  the  patient  has 
relied  u]ion  him  for  infonnation  as  to  his  physi- 
cal condition  as  well  as  for  the  results  that  may 
reasonably  be  anticipated  from  the  introduction 
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into  his  body  of  flic  forciKn  subHtniicc  oi-  mattor, 
incliuliii^^  <lrii^s  and  incdiciiU'S,  the  statute,  of 
limitations  docs  not  coiiuncnee  to  run  until  the 
patient  knows,  or  in  the  exercise  of  ordinary  care 

It        shoidd  have  known,  the  cause  of  his  injuiy  .  .  ." 

^        (Emphasis  supplied.) 

Agncw  v.  Larson,  sujn-a,  82  C.A.  2d  at  182. 

In  Af]neiv  v.  Larson,  sui)ra,  the  very  nature  of 
cancer,  its  insidious  and  gradual  growth,  obviously 
made  it  difficult  for  plaintiff  to  discover  that  she  was 
being  injured.  In  the  case  at  bar,  ])laintiff-appellant 
knew  instantly  that  she  had  lost  her  breast  and  cer- 
tain associated  tissues,  the  radical  mastectomy  haAnng 
been  perfonned.  Nevertheless,  considering  that  Ap- 
pellee Whit(>  told  h(>r  she  had  cancer,  repeated  to  her 
in  1956  that  a  thyroidectomy  was  necessary  because 
of  her  history  of  cancer,  and  diligently  persuaded  her 
that,  having  suffered  from  cancer,  she  had  to  live  with 

1  this  fact,  she  had  no  reason  to  question  the  original 

j  diagnosis.  Here  was  an  inherently  luiknowable  hami 
of  a  different  sort.  Only  a  i)athologist  could  re-read 
the  slides  for  Appellant.   Only  the  move  to  California 

t  could  and  did  require  that  she  come  under  the  care 
of  a  new  physician  with  specialized  knowledge  in  the 
field  of  cancer.   Only  that  event  triggered  a  reexami- 

:  nation  of  these  slides,  bringing  home  to  her  for  the 
first  time  the  fact  that  she  had  never,  despite  surgery, 
radiation,  the  thyroidectomy  and  the  soothing  sup- 
portive care,  suffered  from  cancer.  The  hami  here 
was  as  inlierentl,v  nnknoW'abl(\  if  not  more  so  than, 
that  in  Agncw  v.  Larson,  supra. 
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In  Seifz  v.  Jones,  supra,  cited  and  relied  upon  in 
Billings  v.  Sister  of  Mercy  of  Idaho,  supra,  several 
of  the  California  cases  were  collected  and  relied  upon. 
Since  Seitz  v.  Jones,  supra,  was  a  foreign  object  case, 
the  emphasis  was,  naturally,  upon  cases  involving  like 
circumstances.  Elilen  v.  Burrows,  51  C.A.  2d  141,  124 
P.2d  82  (1942),  was  a  case  where  the  defendant  doc- 
tor left  decayed  and  broken  roots  of  teeth  in  the 
plaintiff's  jaw.  This  was  clearly  a  transitional  case, 
holding  that  the  statute  of  limitations  started  to  rmi 
from  the  severance  of  the  doctor-patient  relationship, 
in  a  case  alleging  negligent  care.  It  is  interesting  to 
note  that  the  opinion  reflects  a  complaint  with  no 
allegation  as  to  when  the  existence  of  the  broken 
roots  was  discovered.  In  the  absence  of  such  an  alle- 
gation of  discovery,  the  Court  held  that  the  statute  of 
limitations  had  run,  barring  plaintiff's  claim  as  to 
negligent  care.  However,  emphasizing  the  continuing 
relationship,  the  alleged  incompleteness  of  the  treat- 
ment, mth  the  roots  left  in,  the  Court  held  that  as 
to  the  broken  roots  remaining  in  the  plaintiff's  jaw, 
the  statute  of  limitations  did  not  commence  to  rmi 
until  the  plaintiff  discovered  or  should  have  discov- 
ered the  harm. 

Pellett  V.  Sonofonc  Corporation,  55  C.A.  2d  158, 
130  P.  2d  181  (1942)  is  a  foreign  object  ease  remark- 
able chiefly  for  the  fact  that  the  foreign  object  was  a 
portion  of  a  plaster  mold  left  in  plaintiff's  ear  after 
a  fitting  for  a  hearing  aid.  The  Court  announced  the 
standard  discovery  rule,  i.e.,  that  the  statute  of  limi- 
tations started  to  run  when  the  plaintiff  discovered, 
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or  in  the  cxc^'cise  of  rousoiiablc  dilijj^onco,  should  liavo 
discovei-cd  tlio  i)r('senco  of  tlic  i'oj-ci^-M  object.  The 
mold  hud  beni  made  on  Mai'ch  22,  1939;  plaintiff 
1  learned  of  the  i)Iaster's  pi-esence  on  February  5,  1940 
j  and  the  action  was  filed  on  May  10,  1940.  There  was 
no  issue  as  to  continuing  care,  as  there  had  never 

I 

been  a  doctor-])atient  relationship. 

Boivman  v.  McPheetcrs,  77  C.A.  2d  795,  176  P.  2d 

745  (194;]),  cited  and  I'clicd  u|)on  in  Seitz  v.  Jones, 

supra,  is  also  a  transitional  case.   Here,  the  ^'fraudu- 

jlent  concealuKMit"  doctrine,  whidi  was  explicitly  re- 

I  jected  in  Billings  v.  Sisters  of  Mercij  of  Idaho,  supra, 

was  considered  and,  at  least  partially,  relied  upon. 

While  a  discovery  rule  was  applied,  this  was  explic- 

jitly  as  an  adjunct  to  tlie  fraud  theoiy.     The  doctor- 

I patient  relationship  was  considered  only  in  relation 

to  the  question  of  when  the  plaintiff  discovered  or 

should  have  discovered  the  "fraudulent  concealment". 

Plaintiff  had   engaged   the   defendant   on   August   6, 

1941.  The  defendant  assured  the  plaintiff  that  his  aiTn 

was  all  right,  despite  ])laintiff's  later  alleo-ations  that 

x-rays  had  caus(Tl  a  cancerous  <iro\\'t:h  in  the  tissues 

of  his  arm.  Consultation  with  the  defendant  continued 

until  November-  of  1943.  In   December  of  the  same 

year,  plaintiff  consulted  other  doctors  who  informed 

him  of  the  cancerous  condition.  The  Court  specifically 

jnoted  that,  before  i^laintiff  misiht  l)c  charo-eable  witli 

want  of  dilic'ence  in  failing  to  sooner  discover  the 

itruth,  he  must  be  under  a  duty  to  make  discovery. 

".  .  .  where  no  duty  is  imposed  by  law  to  make 
inquiry,  and  whor(>  under  the  circumstances  'a 
prudent  man'  Avould  not  be  put  upon  inquiry,  the 


42 


mere  fact  that  means  of  knowledge  are  open  and 
not  availed  of  does  not  operate  to  give  construc- 
tive notice  of  the  facts  . . ." 
BowmoM  V.  McPheeters,  supra,  77  C.A.2d  at 

798. 

1 

Even  though  the  continuing  relationship  was  em- 
phasized in  Bowman  v.  McPheeters,  supra,  as  affect- 
ing discovery  under  a  "fraudulent  concealment"  rule, 
the  language  and  rationale  of  the  decision  is  signifi- 
cant. The  Court  there  recognized  that,  in  the  natui'e 
of  the  doctor-patient  relationship,  so  long  as  the 
patient  continues  to  look  to  the  doctor  for  advice,  care 
and  treatment,  facts,  the  possession  of  which  might 
ordinarily  put  the  plaintiff  on  notice,  do  not  operate 
to  do  so.  The  next  logical  and  inescapable  step  is 
that,  even  though  the  doctor-patient  relationship  may 
gradually  come  to  an  end,  unless  it  ends  on  a  note 
of  dissatisfaction  or  with  the  possession  of  some  facts 
which  cry  aloud  the  negligence  of  the  doctor,  the 
patient  can  scarcely  be  expected  to  commence  his  re- 
lationship with  the  next  doctor  by  asking  for  an  in- 
vestigation of  possible  negligence  on  the  part  of  the 
first  doctor. 

The  opinions  in  Billings  v.  Sisters  of  Mercy  of 
Idaho,  supra,  Seitz  v.  Jones,  supra,  and  the  first  ap- 
pellate opinion  in  this  case  all  cited  and  relied  upon 
California  cases.  There  are  many  California  cases  on 
point  decided  later  than  those  refen^d  to.  For  in- 
stance, there  are  several  explaining  the  importance  of 
the  continuation  of  the  doctor-patient  relationship.  In 
Stafford  v.  Shultz,  42  Cal.  2d  767,  270  P.  2d  1  (1954), 
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trcatiiu'iit  liad  coniinciiccd  (»?i  March  (j,  lii49.  Jt  cul- 
minated in  tlic  amputation  of  tho  plaintiff's  left  leg 
on  ScptomlxM-  22,  1949,  ))laintiff  having  been  in- 
formed of  the  necessity  for  tliis  am])utaticjn  on  Sep- 
tem})er  2,  1949.  On  August  2,  1950,  the  i)]aintiff 
received  medical  reports  which  had  i)reviously  been 
filed  witli  tlie  State  Industrial  Accident  Commission. 
It  was  the  possession  of  these  rejiorts  which  led  him 
to  the  investigation  wliich  i-esultcd  in  suit.  The  Court 
applied  the  usual  discovery  rule,  i.e.,  that  the  statute 
of  limitations  did  not  conunence  to  run  until  the 
plaintiff  had  discovered  his  injuries  or,  in  the  exer- 
cise of  reasonable  diligence,  should  have  discovered  it. 

I  Further,  the  Court  specifically  noted  that,  because  of 
the  contin.guing  fiduciary  relationship  between  the 
doctor  and  tli(>  patient,  facts  which  would  ordinarily 
excite  suspicion  or  require  investigation  did  not  do 
so  and  the  same  degree  of  diligence  was  not  required 

I  of  the  plaintiff.  Therefore,  even  though  the  plaintiff 
had  been  told  his  leg  would  have  to  be  amputated, 

'  he  was  not  put  on  notice  that  the  cause  of  this  was 
the  defendant's  negligence.  Neither  did  the  filing  of 
the  medical  repoi-ts  with  the  Industrial  Accident  Com- 
mission,   possibly    conferring    "constructive    notice" 

I  have  this  effect.  Stafford  v.  Shultz,  supra,  42  Cal.  2d 
at  777,  778  and  782. 

Garlock  v.  Cole,  199  C.A.  2d  11,  18  Cal.  Rptr. 
393  (19H2)  was  an  a])peal  from  summary  judgment. 
Allegedly,  a  drug  injection  undertaken  on  November 
27,  1957,  resulted  in  a  permanent  deformity.  Defend- 
ant doctors  thereafter  represented   to   plaintiff  that 
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the  ami  would  be  all  right  in  a  year.  The  plaintiff  re- 
turned in  a  year  as  directed  and  was  then  told  that 
the  injury  was  permanent,  but  that  a  ' '  settlement" 
would  be  made.  In  July  of  1959,  plaintiff  learned  for 
the  first  time  from  defendants  that  they  intended  no 
settlement.  The  complaint  was  filed  on  August  20, 
1959,  being  governed  by  a  one  year  statute  of  limita- 
tions. The  Court  held  that  the  statute  had  not  started 
to  rmi  until  the  plaintiff  discovered  that  his  injury 
was  due  to  the  defendants'  wrongful  act  or  reasonably 
should  have  discovered  this : 

"actual  or  constructive  notice  not  only  of  the 
condition  but  of  its  negligent  cause  and  deleteri- 
ous effect  is  implicit  in  this  definition  .  .  ." 
Garlock  v.  Cole,  supra,  199  C.A.  2d  at  15. 

In  the  later  California  cases,  the  continuation  of 
the  doctor-patient  relationship  is  important  only  inso- 
far as  it  determines  the  reasonableness  of  the  plain- 
tiff's conduct.  That  is,  within  the  context  of  the 
discovery  rule,  the  relationship  bhmts  the  impact  of 
facts  known  and  prevents  knowledge  of  them  fromi 
setting  the  statute  rmming  when,  in  the  absence  of 
the  relationship,  such  knowledge  would  do  so. 

A  series  of  California  cases,  applying  the  discovery 
rule,  in  which  it  was  held  that  the  statute  had  run,  is 
instructive.     These    cases   illustrate   the   nature    and  I 
quality  of  those  facts,  knowledge  of  which  is  sufficient  I 
to   constitute   "discovery".    As   the   Idaho    Court   in 
Billings  V.  Sisters  of  Mercy  of  Idaho,  supra,  adopted! 
the  discovery  rule  based  largely  on  California  prece- 
dent, it  is  most  likely  that  it  would  shape  and  define 
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this  lulc  ill  llic  same  fashion,  with  tiie  same  reasoning, 
as  tho  Califoi-iiia  precedents. 

In  cases  of  iief;ligent  misdiagnosis,  sueh  as  the  one 
at  bar,  the  statute  is  held  to  liave  commenced  running 
when  the  patient  was  infonned  that  the  original  diag- 
nosis was  in  eiioi-.  hi  //cmmiuf/wa}/  v.  Waxier,  128 
C.A.  2d  68,  274  P.  2d  (J99  (1954),  the  i)laintiff's  leg 

;  was  broken  in  a  motorcycle  accident  on  December  31, 
1950.  X-rays  were  taken,  but  the  defendant  doctors 
told  the  plaintiff  there  was  no  fracture  and  that  he 
could  put  weight  on  the  leg.  At  some  time  between 
January  8  and  January  12,  1951,  the  plaintiff  was  told 

I  by  other  doctors  that  his  leg  was  fractured.  Suit  filed 
on  May  16,  1952,  was  too  late.  Once  plaintiff  was  in- 
formed that  the  original  diagiiosis  was  in  error,  the 
exercise  of  reasonable  diligence  required  that  he  now 
make  further  inquiry  to  ascertain  the  effects  of  this 
erroneous  diagnosis.  Hemmingway  v.  Waxier,  supra, 

1 128  C.A.  2d  at  71. 

Ij  In  Mock  V.  Santa  Monica  Hospital,  187  C.A.  2d  57,  9 
Cal.  Rptr.  555  (1960)  surgery  was  perfoirned  on  the 
plaintiff  on  June  15,  1954.  On  January  24,  1956, 
plaintiff  was  informed,  via  medical  reports,  that  her 
present  condition  was  due  to  the  surgery  and  not  to 
the  injuiy  which  the  surgery  had  been  designed  to 
repair.  It  was  held  that  the  statute  of  limitations 
began  to  run  from  this  date.  When  the  plaintiff  had 
notice  or  information  of  circumstances  which  would 
put  her  on  inquiry  which  in(]uiry,  if  followed,  would 
lead  to  knowledge,  then  the  facts  were  presumptively 
within  her  knowledge  and  her  cause  of  action  then 
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accrued.  Mock  v.  Santa  Monica  Hospital,  supra,  187 
C.A.  2d  at  66.  ^ 

Another  case  of  misdiagnosis  was  involved  in  Be- 
Vaiilt  V.  Logan,  223  C.A.  2d  802,  36  Cal.  Rptr.  145 
(1963).  Plaintiff  was  injured  in  a  fall  on  Februaiy 
25,  1960.  Defendant  told  her  that  she  had  no  fracture 
and  could  get  around  with  the  use  of  crutches.  On 
February  26,  1960,  she  heard  a  "pop",  experienced 
pain  and  fainted.  Nevertheless,  she  took  no  action, 
although  informed  there  was  in  fact  a  fracture,  until 
she  heard  a  chance  remark  from  an  attorney  that  she 
might  have  a  claim.  This  occuiTed  in  March  of  1961 
and  suit  was  filed  July  26,  1961.  Once  plaintiff  knew 
the  original  diag-nosis  was  in  error,  the  statute  began 
to  rim.  Her  claim  was  barred.  DeVauU  v.  Logan, 
supra,  223  C.A.  2d  at  809. 

Weinstock  v.  Eissler,  224  C.A.  2d  212,  36  Cal.  Rptr. 
537  (1964)  is  remarkable  chiefly  for  its  recognition 
that  the  actual  or  constructive  discovery  must  be  of 
the  negligence  of  the  defendant.  Plaintiff,  not  having 
pleaded  the  circumstances  mider  which  discovery  was 
made  or  any  fact  from  which  it  could  be  concluded 
that  she  should  not  have  made  earlier  discovery,  was 
barred. 

Tell  V.  Tajjlor,  191  C.A.  2d  266,  12  Cal.  Rptr.  648 
(1961)  was  a  negligent  misdiagnosis  case  in  which  the 
statute  of  limitations  was  raised  by  motion  for  sum- 
mary .judgment.  Plaintiff  fell  and  injured  her  hip  on 
June  22,  1957.  Between  that  date  and  July  she  saw 
and  was  treated  by  defendant  on  seven  occasions.  On 
the  15th  of  July,  an  orthopedic  surgeon  took  x-rays 
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wliich  revealed  a  rfactiire  aiul  corrective  surj^eiy  was 
thereafter  perCoiriiecl.  Suit  was  not  bi'onpjht  until 
January  22,  l!)r)!».  Sunnnaiy  judf^nent  for  defendant 
was  affii-med,  llie  Court  lioldinj^  that  the  statute 
started  io  run  when  the  plaintiff  acquired  full  knowl- 
edge of  the  defendant's  negligent  misdiagnosis  on  July 
15,  1957.  Tell  V.  Tai/lor,  supra,  191  C.A.  2d  at  271. 

The  California  cases  establish  the  abstract  language 
of  the  discovery  rule,  i.e.,  that  tlie  statute  starts  to  run 
from  and  the  cause  of  action  accrues  on  the  date 
when  the  plaintiff  actually  discovered,  ov,  in  the  exer- 
cise of  reasonable  diligence  should  have  discovered,  the 
negligent   injury.    In   applying  the  abstract  rule  to 
',  concrete  facts,  more  specifically  in  the  misdiagnosis 
cases,  it  is  knowledge  of  the  error  in  the  original 
diagnosis  wliich  causes  accrual  of  the  cause  of  action. 
In  this  case,  no  slightest  hint  of  the  eiTor  in  the  orig- 
iinal  pathological  diagnosis  was  received  by  Appellant 
jimtil    September  of   1962.    Her  complaint   was  filed 
jwell  within  two  years  following  that  date.    Appljdng 
the  discovery  rule,   her  cause   of  action   could  have 
accrued  no  earlier  than  September  of  1962  and  her 
suit  was  timely. 

The  discovery  rule  has  been  adoi)ted  in  many  states 
other  than  California.  In  Cifi/  of  Miami  v.  Brooks, 
Fla.,  70  So.  2d  306  (1954)  the  Court  cited  and  relied 
lupon  Urie  v.  Thompson,  337  l^.S.  163,  69  S.  Ct.  1018, 
93  L.  Ed.  1282,  a  much  cited  case  arising  under  the 
Fedornl  Employers  Tjiability  Act.  The  statute  was 
held  to  run  fi-oni  the  date  when  plaintiff  had  notice 
{of  the  defendant's  negligence: 
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".  .  .  in  other  words,  the  statute  attaches  when 
there  has  been  notice  of  an  invasion  of  the  legal 
right  of  the  plaintiff  or  he  has  been  put  on  notice 
of  his  light  to  a  cause  of  action  .  .  ." 
City  of  Miami  v.  Brooks,  supra,  70  So.  2d.  at 
309. 

Louisiana  adopted  the  discovery  rule  in  Perrin  v. 
Rodriguez,  153  So.  555  (1934),  holding  that  the  pre- 
scriptive period  did  not  start  to  run  imtil  the  plaintiff 
discovered  that  he  had  sustained  injury  and  that  it 
had  resulted  from  the  negligence  of  the  defendant. 
The  same  mle  was  applied  in  Thomas  v.  Lohrano,  La., 
76  So.  2d  599  (1954).  Two  Louisiana  cases  in  which 
the  statute  was  held  to  have  run  are  instructive.  In 
Phelps  V.  Donaldson,  243  La.  1118,  150  So.  2d  35 
(1963)  the  plaintiff  had,  beyond  the  prescriptive 
period,  become  markedly  dissatisfied  with  the  defend- 
ant's treatment  and  suspicious  of  his  methods.  In 
Springer  v.  Aetna  Casualty  and  Surety  Company,  La., 
169  So.  2d  171  (1964),  a  negligent  misdiagnosis  was 
the  foimdation  of  the  law  suit.  Plaintiff's  discoveiy 
of  the  diagnostic  error  having  been  beyond  the  pre- 
scriptive period,  suit  was  barred. 

Texas  has  adopted  the  discoveiy  rule.  Allison  v. 
Blewett,  Tex.,  348  S.W.  2d  182  (1961).  It  was  held 
that  plaintiff  could  rely  upon  the  original  statements 
and  diagnosis  of  defendant  doctor  until  such  time  as 
she  came  into  possession  of  such  facts  or  knowledge 
as  would  put  an  ordinarily  prudent  person  upon  in- 
quiry as  to  their  correctness.  Once  plaintiif  was  put 
on  notice,  the  statute  of  limitations  would  begin  to 
run.  Allison  v.  Blewett,  supra,  348  S.W.  2d  at  184. 
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North  Car(Wiiia,  in  Nowell  v.  lldmiUon,  249  N.C. 
52:5,  107  S.E.  2(1  112,  was  faced  with  the  case  of  an 
aliened  iieglifteiit  misreading  of  x-rays.  This  mis- 
reading had  caused  plaintiff  to  submit  to  needless 
surgery.  Plaintiff  advanced  a  "fraudulent  represen- 
tation" theory,  i.e.,  that  the  representation  as  to  what 
the  x-rays  showed  was  fraudulent  and  that  the  statute 
of  limitations  governing  fraud  cases  was  ajjplicable. 
The  Court  rejected  this,  ado|)ting  the  discovery 
theory.  With  n  three  year  statute  of  limitations,  the 
idiscovery  by  phiintiff  of  the  error  in  the  reading  of 
the  x-ra3's  having  come  nior(>  than  three  years  prior 
to  suit,  her  law  suit  was  barred. 

In  Ayers  v.  31  on/an,  397  Pa.  282,  154  A.  2d  788 
1(1959)  a  case  of  a  surgical  sponge  left  in  the  patient's 
body,  Pemisylvania  appears  to  have  possibly  adopted 
jthe  discovery  rule.  The  majority  opinion  speaks  in 
^erms  of  continuing  negligence,  i.e.,  that  there  was  a 
bontinuing  negligent  breach  of  the  duty  to  remove  the 
sponge.  This  negligence  continued  mitil  the  date 
when  the  plaintiff  learned  or  should  have  learned  of 
the  presence  of  this  foreign  object.  The  concurring 
opinion  speaks  in  teiTns  of  the  pure  discoveiy  nile.  In 
Shaffer  v.  Larzelrre,  410  Pa.  402,  189  A.  2d  267  (1963) 
plaintiff,  following  dismissal,  had  been  denied  leave 
to  amend  to  plead  that  the  negligence  was  not  dis- 
covered and  could  not,  in  the  exercise  of  reasonable 
diligence,  have  been  discovered  until  within  the  pre- 
scriptive ]ieriod,  the  defendants  having  deliberately 
concealed  the  facts.  The  Court  held  that  the  amend- 
inent  should  have  been  allowed.  While  the  proposed 
Amendment  spoke  in  tcnns  of  deliberate  concealment, 
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the  Court  speaks  in  terais  of  the  statute  riuming  only 
from  the  date  when  the  complaining  party  knows,  or 
should  have  known,  of  the  injury.  Shaffer  v.  Larze- 
lere,  supra,  189  A.  2d  at  270. 

New  Jersey  set  forth  the  standard  discovery  rule 
in  a  foreign  object  case  in  Fernandi  v.  Strully,  35  N.J. 
434,  173  A.  2d  277  (1961).  Significantly,  chief  reliance 
was  placed  upon  Vrie  v.  TJiompso^i,  supra,  and  the 
California  Court's  decision  in  Heysman  v.  Kirsch, 
supra. 

The  Michigan  Court,  in  Johnson  v.  Cakhvell,  371 
Mich.  368,  123  N.W.  2d  785  (1963)  cited  and  relied 
upon  the  California  decision  in  Greninger  v.  Fischer, 
supra.  This  is  a  case  of  negligent  misdiagnosis  and 
plaintiff  was  not  informed  of  the  error  in  diagnosis 
until  she  was  hospitalized  approximately  two  years 
later  for  an  unrelated  condition.  Suit  was  filed  one 
year  after  she  was  informed  of  the  error  in  diagnosis 
and,  with  a  two  year  statute  of  limitations,  suit  was 
timely.  Once  more,  it  was  the  knowledge  of  the  error 
in  the  diagnosis,  placing  plaintiff  upon  notice  that  her 
condition  was  the  result  of  the  defendant's  negligence, 
which  conmienced  the  running  of  the  statutory  period. 

Spath  V.  Morrotv,  174  Neb.  38,  115  N.W.  2d  581 
(1962)  was  a  foreign  object  case,  involving  a  broken 
needle  left  in  the  patient  at  the  time  of  suturing  fol- 
lowing childbirth.  With  a  two  year  statute  of  limi- 
tations, the  plaintiff  was  informed  of  the  presence  of 
the  needle  on  June  13,  1960  and  commenced  her  action 
on  May  29,  1961.  The  needle  had  been  embedded  in  \ 
her  on  July  10,  1951,  nearly  ten  years  jirior.  Holding: 
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that  the  cause  of  action  did  not  accrue  until  tlic  plain- 
titr  discovofcd,  or  in  tlio  exercise  of  reasonable  dili- 
gence should  have  discovered,  tlic  presence  of  the 
foreipfii  object,  the  (lourt  also  set  foi-th  the  philosophy 
undcrlN  iiii^f  this  discovery  rule.  First,  there  is  a  pre- 
suiii])ti()n  that  one  havinj?  a  well-founded  claim  will 
not  delay  in  enforcement  thereof,  but  the  basis  of  this 
presumption  is  gone  when  the  j)laintiff,  through  ig- 
norance, cannot  i-esort  to  the  Couiis.  One  of  the  salu- 
tary featur(>s  of  th(>  discoveiy  nilc  is  that,  since 
patients  should  not  he  encouraged  to  go  from  physi- 
cian to  physician  in  an  effort  to  ascertain  whether 
diagnosis  or  treatment  was  proj^er,  the  discovery 
rule  requires  the  ])laintiff  to  act  with  due  diligence 
based  onl}^  upon  those  facts  which  come  to  him.  Spath 
V.  Morrow,  supra,  115  N.W.  2d  at  584. 

A  Nebraska  Court  also  has  had  occasion  to  deal 
with  a  misdiagnosis  problem  in  a  case  where  it  was 
determined  that  the  statute  of  limitations  had  nm.  In 
Stacen  V.  Pantmio,  117  Neb.  694,  131  N.W.  2d  163 
(19()4),  part  of  the  plaintiff's  thyroid  was  removed  on 
Jime  26,  1959.  A  condition  of  faulty  calcium  juetabo- 
lism  ensued.  The  defendant  assured  plaintiff  that  this 
was  due  to  her  mental  or  ]>sychological  state.  On 
April  6,  1960,  the  plaintiff  consulted  another  physician 
and  was  infonned  of  the  error  in  defendant's  diagno- 
sis. The  action  was  brought  August  16,  1962,  with  a 
two  year  statute  of  limitations.  The  Court  rejected 
the  plaintiff's  contention  that  the  case  was  govenied 
by  a  four  year  st^itute  oC  limitations  applicable  to 
fraud  actions  and  held  that  the  cause  of  action 
accnied  on  April  6,  1960,  when  the  plaintiff  was  in- 
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formed  of  the  error  iii  defendant's  diagnosis.  Once 
more,  in  a  misdiagnosis  case,  similar  to  that  at  bar, 
"discovery"  occurs,  the  cause  of  action  accrues,  and 
the  statute  of  limitations  begins  to  iim,  when  the 
plaintiff  first  leams  that  the  original  diagnosis  was  in 
eiTor.  In  our  case,  that  date  would  be  September  of 
1962. 

The  Federal  Courts,  in  administering  the  Federal 
Tort  Claims  Act,  have  applied  the  standard  discovery 
rule  to  medical  malpractice  actions.  Quint  on  v.  United 
States,  304  F.  2d  234,  5th  Cir.,  1962 ;  Hungerford  v. 
United  States,  307  F.  2d  99,  9th  Cir.  1962. 

In  sum,  then,  the  Courts  adopting  the  discovery  rule 
have,  whether  dealing  with  foreign  object  cases  or 
those  outside  that  tield,  held  that  the  cause  of  action 
accrues  and  the  statutory  period  commences  to  rim 
only  from  such  time  as  when  the  plaintiff  actually 
discovers  or,  in  the  exercise  of  reasonable  diligence 
should,  have  discovered  the  defendant's  negligence. 
Factors  such  as  the  continuing  relationship  of  doctor 
and  patient,  the  difficulty  in  ascertaining  certain 
wi'ongs,  have  been  utilized  in  detei-mining  whether, 
within  the  discovery  rule,  the  plaintiff  has  exercised 
due  diligence.  Appellant's  research  has  uncovered  no 
case,  decided  by  a  Court  committed  to  the  discovery 
rule,  in  which  these  factors  have  been  utilized  to  de- 
termine whether  the  discovery  rule  should  be  applied. 
The  discoveiy  rule  has  always  been  applied,  but  these 
factors  are  a  portion  of  that  rule. 

In  the  misdiagnosis  cases,  it  appears  uniformly 
to  be  held  that  it  is  knowledge  of  the  error  in  the 
original   diagnosis   which   sets   the   statute   rimning. 
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Hole,  this  could  Ix'  no  (;uilii'r  than  SoptotTiber  of 
19(>2;  A|)])(*Maiit's  (-oniplaiiit  vvius  filed  well  within  the 
prescriptive  period. 

Based  upon  ilic  above,  it  is  veiy  respectfully  sul)- 
niitted  that  the  Trial  Court,  in  ap])lyinf?  a  standard  of 
when  Aj)pel]ant  roiild  rather  than  should  have  dis- 
covered the  cnoi'  in  diagnosis,  erred.  Further,  there 
beiiii;-  no  content  ion,  no  evidence,  no  claim  that  Ap- 
l)e]lant  had  any  notice  of  the  fact  that  she  had  not 
suffered  from  cancer  until  Se])tember  of  1962,  her 
cause  of  action  could  have  accrued  no  earlier  than 
that  date.  As  ])ointed  out  above,  Idaho  law  makes  the 
statute  of  limitations  in  the  comparable  situation 
involving  discovery  of  fraud  an  afifirmative  defense,  as 
to  Avhicli  the  defendant  nuist  carry  the  biu'den  of 
proof.  Pauh'i/  v.  S(ilmo)i  River  Lumber  Company, 
supra.  Federal  Courts,  dealing  with  motions  for  sum- 
mary judgment  ])ased  upon  the  statute  of  limitations 
where  a  discovery  rule  was  involved  have  held  that 
there  must  neither  be  a  dispute  as  to  the  facts  nor 
as  to  the  inferences  to  be  dra\\ni  from  the  facts.  See, 
e.g.,  n.  J.  Beiinolds  Tobacco  Compain/  v.  Hudson, 
3U]ira,  citing  and  relying  upon  the  Louisiana  discovery 
rule  set  forth  in  Perrin  v.  Rodriguez,  supra.  Cf. 
Tracerlab,  Tnc.  v.  T)idi(strial  NucJeonics  Corpora- 
lion,  supra  and  Sheets  v.  Btirman,  supra. 

Even  if  the  above  analysis  be  incorrect,  it  is  i-espect- 
fully  submitted  that  the  Trial  Court  erred  in  applying 
;he  standards  set  forth  in  the  prior  a]i])ellate  opinion 
in  this  case.  Tt  was  clear  from  the  evidence  that  Ap- 
pellant continued  to  rely  upon  Appellee  White  as  her 
nedical  adviser  in  the  field  of  cancer  up  to  and  in- 
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eluding  a  time  well  within  the  statutory  period.  The 
parties  stipulated  that  all  medical  reports,  records, 
simunaries,  etc.  dealing  with  this  case  were  still  avail- 
able. Appellee  McCarter  testified  that  the  tissue  sec- 
tion slides  were  still  readable,  i.e.,  he  had  made  a 
diagnosis  from  them  only  a  matter  of  weeks  prior  to 
the  hearing.  It  appeared  that  only  one  pathologist 
who  had  been  practicing  in  the  community  at  the 
time  of  Appellant's  surgery  was  no  longer  available. 
It  is  respectfully  submitted  that  this  does  not  show  the 
degree  of  prejudice  to  Appellees  which  could  possibly 
outweigh  the  policy  in  favor  of  giving  Appellant  her 
day  in  Court.  J 

Section  5-230,  Idaho  Code,  provides  that  a  married 
woman  is  imder  a  disability  to  bring  a  suit  during  the 
period  of  her  marriage.  Appellant  was  married  at  the 
time  of  the  events  upon  which  this  litigation  is 
foimded.  She  continued  in  her  marital  state  mitil 
August  of  1959.  Section  5-229  pro^ades  that  the 
statute  of  limitations  is  tolled  during  the  absence  of 
a  defendant  from  the  state.  Appellee  White  was 
alDsent  from  the  state  from  September  of  1961  on. 
Thus,  Appellant's  claim,  regardless  of  the  applica- 
bility of  the  "discovery  iiile",  could  not  have  accrued 
prior  to  August  of  1959.  Appellee  White's  absence 
from  the  State  tolled  the  statute  of  limitations.  No 
e^adence  was  adduced  liearing  upo2i  the  question  of 
whether,  considering  Appellant's  marital  status  and 
the  absence  of  Appellee  Wliite  from  the  State,  an 
Idaho  Court  would  have  determined  the  filing  of  the 
complaint  to  he  timely.    Thus,  this  question  is  pre- 
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sciiicd  only  uj)()ii  tlic  ])l('a(liiins  and  thoro  is  a  triable 
issue  ol'  fact.  Aj)p('llaiit  lias  devoted  comparatively 
little  space  in  this  brief  to  this  (juestion  solely  because 
it  is  clear,  under  the  authorities  cited  above,  that  the 
discovery  rule  ()|)erated  to  delay  the  accrual  of  her 
cause  of  action  luitil  August  of  1962. 

One  possible  further  issue  remains:  Although  evi- 
dence w^as  not  offered  on  ilie  precise  point  and  there 
a})pears  to  have  been  no  argument  devoted  thereto 
at  trial,  it  might  be  argued  that  the  fact  that  there 
was  no  (cancerous  tissue  re^•ealed  in  the  matter 
strip])ed  away  during  the  radical  mastectomy  might 
have  placed  Apjiellant  on  notice  that  the  original 
diagnosis  was  in  error.  The  work,  "Cancer:  Diagno- 
sis, Treatment  and  Pro(/iiosis"  ))v  Lauren  V.  Acker- 
man,  M.D.  and  .Juan  A.  del  Regato,  M.  D.,  a  standard 
reference  work,  illustrates  the  fallacy  of  any  such 
argument.  In  this  work,  it  is  indicated  that,  when 
a  ])ioj)sy  reveals  the  presence  of  a  malignancy,  the 
only  justifiable  procedure  thei'eafter  is  a  radical  mas- 
tectomy. Ibid.,  pp.  1006  and  1007.  Therefore,  the 
radical  mastectomy  would  be  recpiired,  given  malig- 
ancy  fomid  in  the  bio]isy,  whether  the  radical  mastec- 
tomy turned  up  further  cancerous  tissue  or  not. 


CONCLUSION 

It  is  very  respectfully  submitted  that  the  Distinct 
Court  erred  in  the  following  particulars: 

(1)  The  Distiict  Court  failed  to  aj^ply  the  ap- 
plicable Idaho  rules  of  law,  more  particularly  those 
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making  the  statute  of  limitations  an  affirmative  de- 
fense, 

(2)  The  District  Court  granted  sunmiary  judg- 
ment despite  the  i^resence  of  disputed  issues  of  fact 
and  of  disputed  inferences  to  be  dra^ni  from  those 
facts  which  were  not  in  dispute. 

(3)  The  District  Court  erred  in  its  conception  of 
the  discovery  rule,  failing  to  apply  the  well  settled 
rule  that,  in  a  misdiagnosis  case,  the  cause  of  action 
accrues  only  when  the  iDatient  knows  of  the  error  in 
the  original  diagnosis. 

(4)  The  District  Court  erred  when,  with  all  medi- 
cal records  available,  all  of  the  witnesses  alive  and 
able  to  testify,  the  tissue  slide  section  available  for 
reading,  it  fomid  that  the  prejudice  to  Appellees  out- 
weighed Appellant's  right  to  have  her  day  in  Court. 
For  these  reasons,  it  is  very  respectfully  submitted 
that  the  judgment  rendered  below  should  be  reversed 
and  the  cause  remanded  with  directions  that  Appel- 
lant be  allowed  to  proceed  to  trial. 

Dated,  San  Francisco,  California, 
April  6,  1966. 

Respectfully  submitted, 

Belli,  Ashe,  Gerry  &  Ellisoist, 

Vernon  Smith, 

By  Frederick  A.  Cone, 
MEL\^N  M.  Belli, 
Attorneys  for  Appellant. 
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Certificate 

I  cciHry  that,  in  (■(nincction  witli  the  prcjiaration  of 
this  hi-icl',  I  have  cxaniiiicd  RiUes  18  and  19  of  the 
Unit(Hl  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  niy  opinion,  the  foregoing  brief  is  in  full 
conii)liance  with  those  rules, 

Frederick  A.  Cone. 
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ST.  LUKE'S  HOSPITAL 


On  Appeal  from  the  District  Court  of  the 

United  States  for  the  Di.'itnct  of  Idaho, 

Southern  Division 


JURISDICTIONAL  STATEMENT 

Jurisdiction  in  the  United  States  District  Court  for 
the  District  of  Idaho,  Southern  Division,  was  estab- 
lished pursuant  to  the  requirements  of  28  U.S.C.A. 
1332,  upon  diversity  of  citizenship,  plaintiff  being  a 
resident  and  citizen  of  California  (T.R.  G),  defendant 
St.  Luke's  Hospital  being  an  Idaho  corporation  with 
principal  place  of  business  in  Idaho  (T.R.  6),  defend- 
ants Raymond  White,  John  C.  McCarter,  and  Alfred 
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Popma  being  residents  and  citizens  of  Idaho  (T.R.  6), 
and  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  exceeding  $10,000.00  (T.R.  11-12). 

This  court  has  jurisdiction  to  hear  the  appeal  under 
provisions  of  28  U.S.C.A.  1291  and  Rule  73,  Federal 
Rules  of  Civil  Procedure,  the  appeal  being  from  a  final 
judgment  dismissing  appellant's  complaint. 

STATEMENT  OF  THE  CASE 

The  appellant  filed  the  original  complaint  in  this 
action  on  October  14,  1963,  seeking  to  recover  judg- 
ment against  the  appellees  for  damages  resulting  from 
their  alleged  malpractice  (T.R.  6-12).  The  malpractice 
was  alleged  to  have  stemmed  from  a  misdiagnosis  oc- 
curring during  August  of  1951  (T.R.  8,  9,  10).  On 
December  30,  1963,  the  United  States  Distrct  Court  for 
the  District  of  Idaho,  Southern  Division,  granted  the 
appellees'  motions  to  dismiss  on  the  ground  that,  under 
the  governing  Idaho  law,  the  appellant's  right  to  re- 
cover was  barred  by  the  statute  of  limitations  (T.R. 
47-48).  The  appellant  appealed,  and  on  March  12, 
1965,  this  Court  reversed  the  judgment  and  remanded 
the  cause  for  further  proceedings  (T.R.  57,  58-61). 
The  opinion  of  this  Court  {Owens  v.  White,  et  al,  342 
F.  2d  817)  noted  that,  while  the  appeal  was  pending, 
the  Idaho  Supreme  Court,  in  Billings  v.  Sister  of  Mercy 
of  Idaho,  86  Idaho  485,  389  P.  2d  224  (1964),  had 
aligned  itself  with  jurisdictions  holding  that  statutes 
of  limitations  in  certain  malpractice  cases  may  begin  to 
run  when  the  plantiff  knew  or,  by  reasonable  diligence, 
should  have  known  of  the  alleged  negligence.  The 
opinion  stated  that  the  question  of  the  application  of 
this  theory,  generally  referred  to  as  the  "discoveiy 
rule,"  was  a  matter  of  law  for  the  trial  court  and 
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should  be  made  the  subject  of  a  preliminary  inquii-y 
by  the  court,  including  the  taking  of  evidence  (T.R. 
60) .  At  such  a  hearing,  the  trial  court  was  to  deteiTnine 
whether  the  patient  had  such  actual  or  constnactive 
knowledge  and,  even  if  she  did  not,  whether  a  balancing 
of  the  equities  should  permit  such  a  tardy  prosecution 
of  the  action  (T.R.  60). 

Pursuant  to  the  foregoing  opinion,  the  District 
Court,  on  June  2,  1965,  held  an  evidentiary  hearing  to 
determine  whether  the  "discovery  rule"  should  be  ap- 
plied in  ascertaining  the  date  of  accrual  of  the  appel- 
lant's cause  of  action  (T.  R.  Volume  II).  Thereafter, 
on  June  22,  1965,  the  court  filed  its  memorandum  de- 
cision, including  findings  of  fact  and  conclusions  of 
law,  determining  that  the  "discoveiy  rule"  should  not 
be  applied  in  this  case  (T.  R.  117-121).  On  July  26, 
1965,  the  court  filed  formal  findings,  conclusions,  and 
joint  order  in  accordance  therewith,  at  the  same  time 
granting  the  appellant's  request  to  file  an  amended 
complaint  (T.  R.  173-174).  The  appellees  thereafter 
moved  for  summary  judgment  dismissing  the  amend- 
ed complaint,  and  on  August  23,  1965,  the  court  heard 
oral  argument  on  the  motions  (T.R.  Volume  III).  On 
September  21,  1965,  the  motion  for  summary  judg- 
ment having  been  granted,  the  court  filed  additional 
findings  of  fact  and  conclusions  of  law  determining 
that  the  appellant's  amended  complaint  should  be  dis- 
missed (T.R.  218-220),  and  on  September  22,  1965, 
entered  its  judgment  of  dismissal  with  prejudice  (T.R. 
221-222,223). 

The  appellant  has  now  appealed  to  this  Court  for 
the  second  time,  contending  that  the  evidence  is  legally 
insufficient  to  support  the  findings  of  fact  entered  by 
the  court,  that  the  trial  court  applied  an  erroneous 
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legal  standard  iri  determining  the  applicability  of  the 
'.'discovery  rale,"  and  that  the  trial  court  -  erred  iii 
granting  the  motions.  tQjdisinisStXTJl.-282)_ib:  JA  .(Ob 
9viiDU'i;tgnoD  -w  Ibj-j+ob  riof/a  bad  Jn<i\1fi([  arij  'larUsdw 
^niDnBlBd  K  -iSTATEMENT  OF  'FACTS'^^^  e-gbslv/ori/l 

Simply  stated,  this  is  a  case  wlj^ere  th^  appellant,  a 
skilled  nurse  with  an  active  interest  in  the  field  of 
cancer,  consulted  Appellee, Di,-.  Popma  during  August, 
:|^51,j  J  concerning  a  lunap  in  hei;  lef  t  breast;  was  told 
first  that  a  biopsy  performed  by  Appellee  Dr.  White 
and  analyzed  by  Appellee  Dr.  McCarter  showed  no 
malignancy  and  then  subsequently  that  it  did.  She 
thereupon  had  the.  breast  removed  by  Dr.  White  on 
August  28, 1951 ;  did  virtually  nothing  for  eleven  year^,^ 
and  now  clainis  to  have  discovered  during  August  1962 
that  the  diagnosis  of  cancer  was  incorrect.  She  filed 
the  instant  action  in  October,  1963,  more  than  twelve- 
years  after  the  diagnosis  and  surgery  complained  qf^: 
and  more  than  thirteen  months  after  the  alleged  datj^,' 
of  ^ctual;  discovery.  The  Idaho  statute  of  limitation^ 
provides  that  actions,  for  personal  injury  must  be 
brought^ithifl  two  years,  j3„^„^  „^  ^,„^  .jrniiiqmoD  bo 

"^  Dietkilfed  statements  ^  Bf '  Mder^c^e  ^'^re  set '  forth  in 
the  argument  portion  of  this  brief  in  support  of  the 
findings  of  fact  entered  by  the  trial  court.  However; 
in  order  to  aid  the  Court,  the  following  summary  fe' 
also  provided.  Citations  throughout  the  brief  to  the" 
reporter's  ti'anscript  of  the  June  2, 1965,  hearing  (T.R. 
Volume  ilf  are  designated  with  '^ti  ^*R."  Citations  'tb' 
the  reporter's  transcript  of  the  Aug-ust  23,  1965  hear-- 
ing  (T.R.  Volume  III)  are  designated  with  "A.R."  ^.nd 

citations  to  the. clerk's  transcript  with"T.R.'" 

vJlKpeT^i  99ffODiv9  ofiJ  jKfl.1  ■gfitlmsjnoy  ,smii  bnoDsa  edi 

((Irhe  appellant  is  a  college  graduate  (1948,  R.  147) 
and  a  registered  nurse  (since  1943,  R.  13L;  147)  who 
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has  spent  most  of  her  adult  life  in  the  active  practice 
of  nursing,  including  teaching  nursing  (R.  108,  109) 
and  supervising  the  work  of  othei*  nurses  (R.  118, 119), 
There  is  a  history  of  malignancies  in  her  family,  both 
her  father  and  an  aunt  having  died  from  cancer  (R. 
136,  151).  She  herself  had  a  special  interest  in  the 
field,  participating  for  a  time  in  cancer  prevention 
work  (R114,  148)  and,  shortly  before  the  surgery  in 
question,  had  worked  in  Salt  Lake  City,  Utah,  with  a 
Dr.  Wintrobe,  who  was  a  leader  in  the  field  of  malig- 
nant blood  disorders  (R.  103,  155-156).  At  the  time 
of  the  surgeiy  she  was  married,  though  she  obtained 
a  divorce  in  August,  1959  (T.R.  79-80). 

In  August  of  1951,  after  moving  to  Boise,  Idaho,  the 
appellant  discovered  a  lump  in  her  left  breast  (R.  101). 
She  phoned  a  doctor  with  whom  she  had  worked  in 
Salt  Lake  City  and  asked  if  he  knew  anyone  she  could 
see  in  Boise.  This  doctor  referred  her  to  Appellee  Pop- 
ma  (R.  101).  She  then  saw  Dr.  Popma,  who  examined 
her  and  advised  her  that  the  lump  should  be  surgically 
removed,  i.e.,  that  a  biopsy  should  be  perfomied  (R. 
102).  Dr.  Popma  furnished  her  with  a  list  of  three 
surgeons,  including  Appellee  White.  After  further  in- 
quiries, she  went  to  Dr.  White,  and  the  biopsy  was  per- 
formed at  St.  Luke's  Hospital  in  Boise  on  or  about 
August  26,  1951  (R.  104). 

After  the  biopsy,  the  appellant  was  told  by  Dr.  White 
that  the  tissue  removed  appeared  to  be  nonmalignant 
(benign)  (R.  104,  194).  The  next  day  Dr.  White 
phoned  her  and,  according  to  her  testimony,  said  that 
there  had  been  a  mistake,  that  they  did  find  some  malig- 
nant tissue  cells,  and  that  she  should  be  in  the  hospital 
the  following  morning  (R.  104).  A  radical  mastectomy 
(removal  of  the  breast  and  surrounding  tissue)  was 
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pei-formed  by  Appellee  White  on  or  about  September  1, 
1951  (R.  25, 104-105). 

After  the  radical  mastectomy,  the  appellant  dis- 
cussed her  situation  with  Dr.  White  and  was  shown  a 
pathological  report  indicating  that  no  malignancy  had 
been  found  (R.  116).  The  surgeon  also  outlined  the 
follow-up  treatment  to  be  pursued,  advising  that  since 
a  pregnancy  could  activate  a  malignancy,  they  would 
radiate  the  chest  and  the  ovaries  to  prevent  preg- 
nancy (R.  106).  She  subsequently  underwent  this 
series  of  radiological  treatments,  at  the  Radiology  De- 
partment at  St.  Luke's  Hospital  (R.  107). 

In  February,  1952,  the  appellant  moved  to  Pocatello, 
Idaho,  to  take  a  job  teaching  nursing  at  Bannock  Hos- 
pital (R.  108-109).  While  there  she  saw  her  family 
physician.  Dr.  Roberts,  showed  him  the  surgery,  and 
discussed  her  case  with  him  (R.  109-110).  At  one 
point  Dr.  Roberts  requested  her  history  from  Dr.  White 
(R.  36,  189).  In  the  years  from  1952  to  1956,  she  did 
not  see  Appellee  White,  but  in  1956  during  a  trip  to 
Boise,  she  went  to  him  for  a  physical  examination  (R. 
112-114).  In  examining  her,  he  found  an  enlargement 
of  the  thyroid  and  subsequently  performed  a  thyroidec- 
tomy on  her  at  St.  Luke's  Hospital  (R.  112-113,  195). 

The  appellant  testified  that  she  also  had  physical 
examinations  by  Dr.  White  in  1957,  1958,  and  1959, 
during  visits  to  Boise  to  attend  meetings  as  a  volunteer 
worker  for  the  American  Cancer  Society  (R.  114-115). 
Dr.  White  testified  from  his  records  that  he  last  saw 
her  concerning  the  breast  problem  in  April,  1952,  that 
he  saw  her  in  January,  1956,  performed  a  complete 
physical  examination  on  her  in  August,  1958,  and  cor- 
responded with  her  in  1959  regarding  renewal  of  pre- 
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scriptions  and  assistance  in  locating  a  physician  in  Cali- 
fornia (R.  36,  188-189).  Except  for  the  1956  thyroidec- 
tomy, all  of  the  i)ost-19r)2  consultations  and  examina- 
tions occun-ed  at  his  i)rivate  office  in  Boise,  and  not  at 
St.  Luke's  Hosiptal  (K.  195). 

In  1959,  after  her  divorce,  the  appellant  moved  to 
California,  where  she  went  to  work  for  a  Veterans 
Administration  Hospital  as  a  staff  nurse,  later  becom- 
ing a  nursing  supervisor  (R.  117-118).  She  testified 
that  she  knew  "many  doctors"  in  Califoniia  (R.  121). 
In  April,  1960,  she  went  to  Palo  Alto  to  help  open  a 
new  Veterans  Administration  Hospital  (R.  119). 
There  she  became  acquainted  with  a  Dr.  Shaw,  an 
oncologist,  a  specialist  in  cell  structures,  whom  she 
heard  give  a  lecture  concerning  detection  of  breast 
malignancies  (R.  119-120).  In  1962  she  consulted  Dr. 
Shaw  and  in  August  of  that  year  he  asked  her  to  sign 
a  consent  form  so  that  her  prior  medical  records  could 
be  forwarded  to  him  (R.  122).  She  testified  that,  after 
obtaining  the  records,  he  called  her  in  and  told  her  that 
the  Stanford  Laboratory  had  read  her  slides  "and  that 
it  was  their  feeling  as  well  as  his  that  I  never  had  had 
cancer"  (R.  123,  125).  The  instant  action  was  filed, 
as  noted  above,  in  October,  1963,  some  thirteen  months 
after  this  consultation. 

Appellee  White,  meanwhile,  had  ceased  his  practice 
of  medicine  in  Boise  in  May,  1961,  and,  on  September  1, 
1961,  took  a  position  as  director  of  the  Division  of 
Social  Economic  Activities  of  the  American  Medical 
Association  in  Chicago  (R.  27, 195).  However,  he  main- 
tained his  residence  in  McCall,  Idaho,  and  spent  some 
six  weeks  each  summer  in  Idaho  (R.  196),  as  well  as 
returning  to  that  state  on  numerous  other  occasions 
during  the  subsequent  years  (T.R.  170-171,  177-178). 
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Appellee  St.  Luke's  Hospital  has  at  all  times  since 
August,  1961,  and  for  many  years  prior  thereto,  con- 
tinuously maintained  and  operated  its  principal  place 
of  business,  on  a  24-hour-a-day  basis,  at  the  same  lo- 
cation in  Boise,  Idaho  (T.R.  182,  183-185). 

Appellee  McCarter  testified  that  since  1951,  to 
the  time  of  the  June  2,  1965,  hearing,  he  was  in  charge 
of  the  Pathology  Department  at  St.  Luke's  Hospital 
and  that  in  about  September,  1962,  he  had  received  a 
letter  from  Dr.  Shaw  concerning  examination  of  the 
slides  from  the  1951  biopsy  performed  on  the  appel- 
lant, and  indicating  the  Stanford  findings  as  sclerosing 
adenosis  rather  than  cancer  (R.  78,  Exhibit  9). 

Dr.  McCarter  also  testified  that  there  had  been  de- 
terioration of  the  slides  during  the  fourteen  years  since 
they  were  made,  making  it  more  difficult  to  interpret 
them.  (R.  240,  245-246),  that  little  was  known  about 
the  narrow  field  of  sclerosing  adenosis  in  1951,  that 
considerable  information  about  both  sclerosing  adeno- 
sis and  other  forms  of  disease  of  the  breast  has  been 
developed  since  that  time  (R.  241),  and  that  it  would 
be  possible  to  have  a  case  of  both  sclerosing  adenosis 
and  breast  cancer  (R.  247-248).  He  could  recall  no 
other  pathologist  who  had  been  practicing  in  the  imme- 
diate area  in  1951  and  was  still  available  (R.  244- 
245). 

There  was  no  evidence  that  the  appellant  did  any- 
thing after  the  date  of  the  alleged  "discovery"  beyond 
consulting  an  attorney  or  that  eithei"  she  or  her  attor- 
ney at  any  time  prior  to  filing  of  suit  gave  any  notice 
of  claim  to  any  of  the  appellees. 

Nor  did  the  appellant  off'er  any  evidence  that  the 
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appellee  doctors  were  agents  or  servants  of  the  appel- 
lee hospital,  so  as  to  make  the  hospital  liable  for  any 
malpractice  that  might  be  pi-oveci  on  the  pa)-t  of  the 
doctors.  When  counsel  for  this  appellee  attempted  on 
cross-examination  to  ascertain  the  involvement  of  the 
hospital,  counsel  for  appellant  objected  (R.  91,  158, 
159,190,  192). 

SUMMARY 

1.  The  District  Court  properly  followed  the  pro- 
cedures laid  down  by  the  Court  of  Appeals,  and  its 
findings  of  fact  are  fully  supported  by  substantial, 
competent  evidence. 

2.  The  court  properly  determined  that  the  "dis- 
covery rule"  should  not  be  applied  to  the  instant  case 
and  that  on  a  balance  of  equities,  the  prejudice  to  the 
appellees  outweighs  the  desirability  of  permitting  tardy 
prosecution  of  the  appellant's  cause. 

3.  The  court  properly  granted  summary  judgment 
and  dismissed  the  appellant's  complaint  in  that  the 
statute  of  limitations  was  not  tolled  by  her  marital 
status. 

4.  The  suit  cannot  be  saved  by  the  intermittent 
absence  of  Appellee  White  from  the  state  some  ten 
years  after  the  date  of  surgery. 

5.  The  appellant's  thirteen-month  delay  in  filing 
suit  after  the  alleged  actual  "discovery"  should  bar 
the  action  even  if  the  discoveiy  rule  were  otherwise 
applicable. 

6.  Dismissal  as  to  Appellee  St.  Luke's  Hospital 
must  be  upheld  in  any  event  as  there  was  no  showing 
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that  the  hospital  could  be  liable  for  any  malpractice 
that  might  be  proved. 


ARGUMENT 
I 

THE  EVIDENCE  IS  LEGALLY  SUFFICIENT  TO 

SUPPORT  THE  FINDINGS  OF  FACT  ENTERED 

BY  THE  DISTRICT  COURT. 

The  appellant's  initial  specification  of  error  is  that 
the  evidence  is  legally  insufficient  to  support  the  find- 
ings of  fact  entered  by  the  court.  Such  is  manifestly  not 
the  case.  In  fact,  each  and  every  one  of  the  findings 
entered  by  the  court  is  supported  fully  by  legally  suf- 
ficient evidence. 

Before  turning  to  a  discussion  of  that  evidence, 
however,  it  is  necessary  to  briefly  consider  the  pro- 
cedure followed  by  the  District  Court.  Counsel  for  ap- 
pellant contends  in  his  brief  (pp.  15-21)  that  the  trial 
court  erred  in  following  the  directions  of  this  Court 
set  forth  in  the  opinion  reversing  and  remanding  the 
cause  on  appeal  from  the  previous  dismissal  (Owens 
V.  White,  et  al,  supra  T.R.  58-61).  He  insists,  not- 
withstanding that  opinion,  that  the  applicability  of 
the  "discovery  rule"  should  be  a  question  of  fact,  to  be 
decided  by  the  jury  in  keeping  with  the  appellant's 
demand  for  a  jury  trial;  that  as  there  were  issues  as 
to  material  facts,  the  motions  for  summary  judgment 
should  have  been  denied. 

This  appellee  agrees  that  the  usual  rule  applicable 
to  motions  for  summary  judgment  is  that  allegations 
of  fact  in  the  non-moving  party's  reply  to  the  motion  are 
to  be  accepted  as  true  and  that  where  there  is  a  genu- 
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ine  issue  of  fact,  the  motion  should  oi'dinarily  be  denied. 
The  instant  case,  however,  did  not  present  a  usual 
or  ordinary  summaiy  judgment  situation.  Here  the 
evidence  heard  and  considered  by  the  court  in  arriving 
at  the  findings  of  fact  complained  of  by  the  appellant 
was  not  in  a  hearing  on  motion  for  summai-y  judg- 
ment, but  at  a  unique  preliminary  "trial  within  a  trial" 
to  detennine  an  issue  of  law — whether  the  newly  adopt- 
ed Idaho  "discovery  rule"  should  be  applied  to  the  in- 
stant case.  Once  that  question  was  answered  in  the 
negative,  there  were  no  longer  any  issues  of  material 
fact,  and  the  motions  for  summary  judgment  were 
proi)erly  granted. 

In  remanding  the  cause,  the  Court  of  Appeals  cor- 
rectly stated  that  the  law  of  Idaho,  before  adoption  of 
the  "discovery  rule,"  was  that  whether  a  plaintiff's 
claim  has  accrued  may  be  a  question  of  law  to  be  de- 
termined by  the  court,  citing  Chemung  Mining  Co.  v. 
Hanh'u,  9  Idaho  786,  77  Pac.  226  (1904),  (see  also 
Trimming  v.  Howard,  52  Idaho  412,  16  P.  2d  661)  for 
such  a  question  goes  to  the  very  existence  of  the  cause 
of  action  itself.  From  that  it  follows  that  the  same 
would  be  true  after  adoption  of  the  discovery  rule.  Al- 
though the  Idaho  Supreme  Court  in  its  1964  decision 
adopting  the  discovery  rule  (Billings  v.  Sisters  of 
Mercy  of  Idaho,  86  Idaho  485,  389  P.  2d  224)  did  not 
explicitly  state  that  such  determination  was  to  be  a 
preliminary  matter,  the  opinion  made  it  clear  that  the 
basic  question  to  be  decided  was  one  of  law — whether 
a  cause  of  action  had  accrued  and  the  statute  of  limi- 
tations had  commenced  to  run. 

In  his  argument  that  the  question  of  when  a  cause 
of  action  has  accrued  is  one  for  the  jury,  counsel  for 
appellant  cites  the  Idaho  cases  of  Gerlach  v.  Schultz,  72 


12 


Anita  T.  Owens  vs. 


Idaho  507,  244  P.  2d  1095,  and  Galvin  v.  Applebij,  78 
Idaho  457,  305  P.  2d  309.  Neither  of  these  cases  in- 
volved a  jury,  and  neither  decision  contains  anything 
from  which  it  can  be  concluded  that  the  existence  of 
cause  of  action  must  be  a  jury  question  if  a  jury  is  de- 
manded. Furthermore,  the  Gerlach  case  was  an  action 
involving  fraud,  coming  within  a  different  statute  of 
limitations  which,  as  noted  elsewhere  in  this  brief, 
provided  specifically  that  such  an  action  would  not  ac- 
crue until  discovery  of  the  fraud.  In  Galvin,  a  contract 
action,  the  issue  of  bar  by  statute  of  limitations  was 
raised  by  demurrer.  The  Idaho  court,  as  did  the  trial 
court  here,  took  evidence  (albeit  not  at  a  preliminary 
hearing)  and  ruled  as  a  matter  of  law  upon  the  question 
of  when  the  action  accrued.  The  appellant  has  cited  no 
Idaho  cases,  and  we  have  found  none,  which  would  in 
any  way  preclude  the  application  of  the  logic  of  Pro- 
fessor McCormick,  cited  by  this  Court,  that  it  is  un- 
realistic to  expect  a  jury  to  perform  the  "intellectual 
gymnastic"  of  adjudicating  both  the  limitations 
question  and  the  merits.  McCormick,  Evidence,  Section 
53  (1954).  In  fact,  as  the  question  is  grounded  in 
equity,  there  could  be  no  right  to  a  jury  determination. 

Accordingly,  this  Court  suggested  to  the  trial  court 
that  the  question  of  applicability  of  the  discovery  rule 
to  the  instant  case  should  be  made  the  subject  of  a  pre- 
liminary inquiry,  including  the  taking  of  evidence: 

"Whether  plaintiff's  claim  has  accrued  is  a  question 
of  law  (citing  Chemung),  and  like  all  issues  of  law 
must  be  resolved  by  the  court  even  though  this  will 
require  evidence ;  in  other  woi'ds,  the  issue  presents 
a  preliminary  matter  for  the  court,  rather  than  the 
juiy,  since  it  does  not  reach  the  merits  of  the  claim 
but  instead  involves  the  very  existence  of  the  claim 
itself .  .  ." 
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It  then,  again  placing  itself  in  the  eyes  of  the  Idaho 
Supreme  Court,  suggested  that  application  of  the  dis- 
covei-y  rule  should  be  tempered  by  equitable  considera- 
tions, in  effect  saying  that  the  trial  court  should  hear 
and  consider  even  conflicting  evidence  and  weigh  the 
equities  to  reach  its  determination : 

".  .  .  we  deem  it  appropriate  to  add  the  following 
caveat:  Consistent  with  the  prominence  given  to  the 
policy  underlying  statutes  of  limitations  in  Billings, 
supra,  we  believe  the  Idaho  court  would  temper  ap- 
l)lication  of  the  discovery  doctrine  by  hedging  it 
with  equitable  considerations.  To  illustrate,  courts 
in  other  states  that  have  applied  the  discoveiy  doc- 
trine to  non-foreign  object  cases  have  emphasized 
factors  such  as  the  'continuing  relationship'  between 
doctor  and  patient  as  a  reason  for  applying  the  rule. 
(Citations)  This  suggests,  in  our  estimation,  that  the 
discovery  doctrine  is  itself  subject  to  some  restraint 
as  the  time  from  the  occurrence  of  the  malpractice 
grows  greater.  In  such  circumstances,  the  considera- 
tions of  fairness  to  the  defendant  underlying  statutes 
of  limitation  become  more  insistent,  while  the  plain- 
tiff's appeals  to  equity  implicit  in  the  discovery  doc- 
trine become  less  so.  We  believe  the  Idaho  courts 
would  apply  a  concept  akin  to  the  equitable  doctrine 
of  laches  to  limit  the  discovery  rule,  a  rule  w^hich  it- 
self has  its  genesis  in  equity.  Thus  the  suit  of  a  plain- 
tiff who  is  reasonably  diligent  may  be  barred  if  the 
defendant  shows  undue  prejudice  because  of  an  ex- 
treme lapse  of  time  between  the  commission  of  the 
wrongful  act  and  the  commencement  of  suit.  To  so 
conclude  strikes  us  as  a  reasonable  accommodation 
between  the  competing  considerations  noted  in  Bill- 
ings of  giving  full  scope  to  the  statute  of  limitations 
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on  the  one  hand  and  according  a  reasonable  measure 
of  justice  to  the  plaintiff  on  the  other." 

To  make  it  even  more  clear  that  court  should  weigh  all 
the  evidence  bearing  upon  the  point,  the  decision  noted 
that: 

"Factors  which  might  be  considered  in  making  such 
a  determination  would  be  illustrated  by  but  not 
limited  to :  the  nature  of  the  alleged  injury,  the  rela- 
tive difficulty  of  proving  the  wrong  as  contrasted 
with  rebutting  the  proof,  the  availability  of  witnesses 
and  records,  the  existence  of  a  continuing  relation- 
ship between  doctor  and  patient,  and  the  inherent 
difficulty  of  discovering  certain  wrongs." 

Thus  it  is  clear  that  the  trial  court  was  to  sit  as  a 
trier  of  fact  for  this  preliminary  matter  and,  from  its 
findings  of  fact  therefrom,  to  enter  its  conclusions  of 
law  on  the  question  of  whether  the  discovery  rule  should 
be  applied.  That  is  exactly  what  the  court  did.  It  com- 
plied fully  and  precisely  with  the  directions  of  the  ap- 
pelate decision,  and  its  procedure  must  be  upheld. 

It  should  be  noted  that  if  counsel  for  the  appellant 
had  really  believed  that  the  opinion  of  this  Court  in 
Owens  V.  White,  et  al  was  wrong,  he  could  and  should 
have  petitioned  for  rehearing  and  pointed  out  the  al- 
leged errors.  Having  not  done  so,  that  opinion  stands 
as  the  law  of  the  case,  and  the  trial  court  was  required 
to  follow  it.  That  court  then  properly  considei'ed  the 
subsequent  motions  for  summary  judgment  of  dismissal 
as  it  would  have  done  in  any  case  so  standing. 

It  should  also  be  noted  that  to  the  extent  that  counsel 
for  appellant  contends  the  matters  should  have  been 
raised  by  answer,  the  record  is  clear  that  trial  counsel 
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was  given  an  opportunity  by  the  court  to  stand  on  such 
a  position  and  declined  to  do  so  (A.R.  18-19).  In  addi- 
tion, he  has  failed  to  object  to  Finding  No.  II  of  the 
Court's  Findings  of  P'act  and  Conclusions  of  Law  of 
September  21,  1965  (T.R.  219),  which  is  as  follows: 

"At  the  said  hearing  of  August  23,  1965,  counsel  for 
the  plaintiff  stipulated  that  the  Motion  for  Summary 
Judgment  was  properly  before  the  couil  and  directed 
to  the  plaintiff's  Amended  Complaint,  waiving  the 
objection  that  an  Amended  Answer  to  the  Complaint, 
or  in  the  alternative,  a  Motion  raising  the  Statute 
of  Limitations,  had  not  been  made." 

Turning  now  to  the  appellant's  contention  that  the 
court's  findings  of  fact  are  not  supported  by  sufficient 
evidence,  it  is  clear  that  with  regard  to  the  June  2,  1965 
evidentiary  hearing  the  District  Court  was  sitting  as 
a  trier  of  fact  just  as  it  would  in  a  trial  to  the  court 
on  the  merits.  Thus  it  was  bound  to  decide  the  issue 
on  a  preponderance  of  the  evidence. 

The  issue  was  whether,  in  effect,  there  could  be  a 
claim  constituting  a  cause  of  action,  and,  as  stated  by 
this  Court  in  the  remanding  opinion,  "the  burden  of 
establishing  a  claim  rests  upon  the  plaintiff"  (T.R. 
60). 

Thus,  the  findings  of  the  court  must  be  reviewed  ac- 
cording to  the  usual  rules  for  review  of  findings  by  a 
tier  of  fact,  and  subject  to  the  usual  presumption  of 
correctness.  The  general  rule  is  well  stated  in  3  Am. 
Jur.,  Appeal  and  Error,  Section  896,  pp.  458-461,  as 
follows : 

"Superior  appellate  courts  are,  primarly,  constituted 
for  the  purpose  of  dealing  with  questions  of  law;  the 
consideration  of  any  question  of  fact  by  such  a  court 
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involves  a  decision  on  the  record  without  any  oppor- 
tunity being  afforded  for  judging  as  to  the  credibility 
of  witnesses  except  insofar  as  discrepancies  may  ap- 
pear in  the  testimony  in  the  record.  The  trial  court 
is  naturally  in  a  better  position  to  pass  on  the  credi- 
bility of  the  witnesses,  and  the  appellate  court  will 
not,  in  fact,  generally  speaking,  cannot,  set  itself  up 
as  a  judge  of  the  credibility  of  witnesses,  or  weigh  the 
evidence,  even  though  a  preponderance  of  it  against 
the  finding  or  verdict  is  apparent.  The  question  of 
credibility  of  witnesses  and  the  weight  to  be  given 
their  testimony  is  exclusively  within  the  province  of 
the  trial  court;  the  province  of  the  appellate  court  is 
to  determine  whether  there  is  any  evidence  from 
which  the  trial  court  might  properly  have  drawn  its 
conclusion.  As  has  been  pointed  out,  discrepancies  are 
more  likely  to  appear  in  the  record  of  the  testi- 
mony of  a  candid  witness  than  in  that  of  an  astute 
perjurer.  These  considerations  have  led  the  appellate 
courts  to  deal  with  findings  of  fact  made  by  the  trial 
judge,  especially  upon  oral  testimony  of  witnesses, 
where  he  has  had  full  opportunity  to  observe  the  de- 
meanor of  the  witnesses  and  judge  their  veracity,  in 
much  the  same  manner  as  they  would  with  the  ver- 
dict of  a  jury,  according  to  such  findings  the  same 
conclusiveness  and  binding  effect,  or  the  same  weight, 
as  a  verdict  of  a  jury  would  have  been  accorded  had 
one  been  rendered.  They  will  not  as  a  general  rule 
be  disturbed  by  the  appellant  court  unless  they  are 
clearly  contrary  to,  or  plainly,  flagrantly,  or  indi- 
sputably against,  the  evidence,  or  are  so  clearly  con- 
trail" to  the  preponderance  of  the  evidence  as  to  pro- 
duce in  the  minds  of  the  reviewers  a  conviction 
amounting  to  a  reasonable  certainty  that  they  are 
wrong.  These  findings  should  not  be  disturbed  or 


Raymond  White,  John  C.  McCarter,  ct  al  17 

modified  by  an  appellate  court  unless  an  obvious  er- 
ror has  intervened  in  the  application  of  the  law,  or 
some  grave  mistake  has  been  made  in  the  considera- 
tion of  the  facts,  or  unless  they  are  in  conflict  with  the 
settled  rules  of  logic  and  reason  and  contrary  to  what 
any  reasonable  mind  would  find.  They  will  not  be  dis- 
turbed unless  a  mistake  of  judgment  is  apparent, 
or  unless  they  are  plainly  and  clearly  wrong,  and  can- 
not be  supported  on  any  rational  view  of  the  testi- 
mony. If  a  judicial  mind  could,  on  due  consideration 
of  the  evidence  as  a  whole,  reasonably  have  reached 
the  conclusion  of  the  court  below,  the  findings  must 
be  allowed  to  stand.  Such  findings  will  not  be  di- 
sturbed when  supported  or  sustained  by  competent 
evidence,  especially  where  the  evidence  is  conflicting 
or  where  different  inferences  can  reasonably  be 
drawn  therefrom.  In  such  cases  the  conclusion  of  law 
only  is  reviewable." 

The  Idaho  Supreme  Court  has  made  it  clear  that  it 
will  not  disturb  the  findings  made  by  the  trier  of  fact 
if  those  findings  are  supported  by  any  substantial  and 
competent  evidence,  no  matter  how  meager  the  evi- 
dence may  be.  In  Watkins  v.  Watki7is,  76  Idaho  316, 
281  P.  2d  1057,  the  court  put  it  this  way,  at  p.  325: 

"The  findings  made  by  the  trier  of  facts,  supported 
by  substantial,  competent  though  conflicting  evi- 
dence, however  meager,  will  not  be  disturbed  on  ap- 
peal. (Citations)" 

In  Smith  v.  Clearwter  County,  65  Idaho  271,  143  P.  2d 
561,  the  court  stated,  at  pages  277-278 : 

".  . .  This  court  is  committed  to  the  rule  that  findings 
supported  by  substantial  evidence  (are)  controlling 
on  appeal,  and  that  where  there  is  sufficient  compe- 
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tent  evidence,  if  uncontradicted,  to  support  (the) 
findings,  the  findings  will  not  be  disturbed.  (Cita- 
tions) Furthermore,  this  court  has  universally  held 
that  where  the  facts  'might  very  well  lead  different 
minds  to  reaching  different  conclusions  upon  the  is- 
sues presented ;  and  where  such  is  the  case,  however 
meager  the  evidence,  if  it  is  of  a  substantial  nature 
and  character,  the  findings  of  the  triers  of  fact  should 
prevail.'  " 

In  Angleton  v.  Angleton,  84  Idaho  184,  370  P.  2d  788, 
it  was  said,  at  p.  198: 

"Moreover  the  trial  court,  not  this  court  on  appeal, 
resolves  the  conflicting  evidence  and  determines  the 
weight,  credibility  and  inferences  to  be  drawn  from 
such  evidence.  (Citations)  That  the  trial  court  could 
have  viewed  the  facts  differently,  or  that  we  might 
perhaps  have  done  so,  if  we  had  been  the  initial  trier 
thereof,  does  not  alone  entitle  us  to  reverse  the  case. 
Under  the  mandate  of  Rule  52  I.R.C.P.,  a  reviewing 
court  is  to  accept  the  trial  court's  findings  of  fact 
unless  clearly  erroneous,  and  if  conflicting  inferences 
may  be  drawn  from  the  established  facts,  it  is  not 
within  the  province  of  the  appellate  court  to  substi- 
tute its  judgment  for  that  of  the  trail  court." 

And,  again,  in  Conleij  v.  Amalgamated  Sugar  Co.,  74 
Idaho  416,  263  P.  2d  705,  at  p.  424 : 

"After  the  court  has  found,  the  criteria  are  not 
what  other  or  different  findings  the  evidence  could 
or  would  sustain,  not  what  findings  are  plausible, 
not  the  weight  or  quality  of  the  evidence  or  credibili- 
ty of  witnesses,  but  the  sole  criterion  is  simply 
whether  there  is  substantial  evidence,  regardless  of 
conflict,  to  sustain  the  findings  as  made,  with  all 
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reasonable  inferences  and  intendments  in  favor 
thereof.  This  i)roposition  is  so  universal,  so  oft  re- 
peated and  adhered  to  as  to  need  no  citation  of  au- 
thority in  support  thereof.  It  is  not  what  evidence 
tends  to  sui)port  appellant,  or  negative  that  favorable 
to  respondents,  but  it  is  what  evidence  tends  to  sup- 
port respondents,  with  all  reasonable  inferences  and 
intendments  to  be  drawn  in  favor  of  respondents, 
which  controls  the  determination  of  the  controversy 
in  this  court." 

To  the  same  effect,  see  In  re  Randall's  Estate,  58  Idaho 
143,  70  P.  2d  389;  Nelson  v.  Altizer,  65  Idaho  428,  144 
P.  2d  1009;  Chattcrton  v.  Luker,  66  Idaho  242,  158 
P.  2d  809;  Loosli  v.  Hcseman,  66  Idaho  469,  162  P.  2d 

469 ;  Jackson  v.  Blue  Flame  Gas.  Co., Idaho 

412  P.  2d 

Here  the  evidence  supporting  the  findings  of  the 
court  is  far  more  than  meager.  In  every  instance  there 
is  substantial,  competent  evidence,  and  as  to  many  of 
the  findings  it  is  virtually  uncontradicted. 

The  court's  Finding  No.  1  is  as  follows: 

"That  the  plaintiff  was,  for  a  number  of  years,  prior 
to  the  surgery,  a  registered  nurse,  actively  pursuing 
her  profession,  and  was  a  college  graduate  with  a  de- 
gree of  Bachelor  of  Science  in  that  field."  (T.R.  118.) 

The  appellant  herself  testified  that  she  received 
three  years  of  nurses'  training  at  Good  Samaritan 
Hospital  in  Portland,  Oregon,  becoming  a  registered 
nurse  in  1943  (R.  131,  147) ,  that  she  received  a  bache- 
lor of  science  degree  in  education  from  the  University  of 
Utah  in  1948  (R.  100,  147),  and  that  she  continued 
her  training  by  attending  a  workshop  at  the  University 
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of  Colorado  in  1955  (R.  149)  and  by  attending  Wayne 
University  in  Detroit  (R.  149).  She  further  testified 
that  she  was  a  nurse  in  the  Army  in  1943  and  1944 
(R,  150)  and  that  she  worked  as  a  nurse  in  Salt  Lake 
City  from  1947  to  1949  (R.  100).  Such  is  clearly  sub- 
stantial, competent  and  uncontradicted  evidence. 

Counsel  for  appellant  quibbles  with  the  finding  that 
the  appellant's'  degree  was  "in  that  field,"  when  she 
testified  that  it  was  a  degree  in  education.  It  should 
be  noted,  however,  that  her  testimony  was  that  she  got 
the  degree  in  order  to  teach  nursing  (R  147)  and  that 
she  received  some  45  hours  of  credit  toward  the  degree 
for  her  nurses'  training  (R.  147).  Surely  this  means 
substantially  that  the  degree  was  in  the  general  field 
of  nursing. 

Finding  No.  2  is  as  follows : 

"That  she  remained,  during  all  of  the  time  after  the 
surgery,  actively  in  the  nursing  profession,  working 
in  hospitals,  and  was  also  active  in  cancer  preven- 
tion work."  (T.R.  118.) 

Again,  the  pertinent  evidence  is  from  the  appellant's 
own  uncontradicted  testimony.  In  February,  1952,  im- 
mediately after  release  from  her  post-surgery  treat- 
ment, she  returned  to  Pocatello,  Idaho,  where  she  went 
to  work  at  Bannock  Memorial  Hospital  (R.  109). 
Sometime  before  1956  she  joined  her  husband  in  Mon- 
tana for  a  year,  but  returned  to  Malad,  Idaho,  where 
she  worked  with  the  American  Cancer  Society  in  a 
cancer  prevention  program  during  1956,  1957,  and 
1958  (R.  114,  148).  In  1955  she  took  special  training 
at  Wayne  University  in  Detroit  (R.  149),  and  in  1959, 
she  went  to  California,  where  she  continued  to  work  as 
a  nurse  and  nursing  supervisor  in  Veterans  Adminis- 
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tration  hospitals  up  to  the  date  of  the  hearing  (R.  116, 
118). 

Although  perhaps  the  record  does  not  account  for 
her  entire  time  since  the  surgery,  it  is  clear  that  she 
continued  to  be  active  within  the  profession,  includ- 
ing the  stated  types  of  activity.  In  fact,  at  one  point 
during  her  testimony,  the  following  appears: 

"Q.  You  have,  however,  been  actively  involved  as  a 
nurse  employed  in  a  hospital  during  these  many  years, 
have  you  not? 

"A.     Yes."  (R.  154). 
In  short,  the  evidence  is  more  than  ample  to  support 
the  finding. 

Finding  No.  3  is  as  follows : 

"That  the  plaintiff  was  originally  advised,  prior  to 
the  surgery,  that  the  lump  in  her  left  breast  was  be- 
nign. One  or  two  days  after  the  plaintiff  was  so  ad- 
vised, a  defendant  called  her  by  phone,  to  inform  her 
that  an  error  had  been  made  and  that  the  tissue  was 
malignant,  in  that  it  was  cancerous."  (T.R.  118.) 

Again  the  appellant's  own  testimony  was  in  clear 
support  of  the  finding,  as  follows : 

"A.    He  said,  'You  are  a  lucky  girl.  It  is  benign. 
You  can  go  home,'  and  so  I  got  up  and  went  home. 

"Q.  When  was  the  next  time  you  heard  from  Dr. 
White? 

"A.  The  next  day,  I  believe  about  dinnertime.  He 
called  me  and  said  that  there  had  been  a  mistake  and 
that  they  did  find  some  malignant  tissue  cells  and  I 
should  be  in  the  hospital  the  next  morning."  (R.  104) 
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Finding  No.  4  is  as  follows : 

"That  after  the  surgeiy,  plaintiff  was  advised  by  the 
defendant,  Dr.  White,  that  the  excised  flesh  con- 
tained no  malignant  cells,  and  that  all  of  the  malig- 
nacy  had  been  in  the  tissue  removed  in  the  biopsy 
which  was  performed  prior  to  the  surgery."  (T.R. 
118.) 

The  appellant's  testimony,  in  answer  to  a  question  by 
her  own  counsel,  was  that  she  was  told  by  Dr.  White 
after  the  surgery,  "I  think  we  got  it  all"  (in  obvious 
reference  to  the  biopsy)  and  that  (from  the  surgery) 
they  hadn't  found  any  malignancy  (R.  116).  She  said 
he  even  showed  her  the  pathology  report  to  reassure 
her  (R.  116)  and  she  understood  it  (R.  152).  Again, 
this  is  clearly  ample  to  support  the  finding. 

Finding  No.  5  is : 

"That  the  plaintiff  professed  to  be  conscious  and 
worried,  at  all  times  after  the  surgery,  of  the  possi- 
bility of  a  recurrence  of  development  of  cancerous 
cells  in  her  body."  (T.  R.  118-119.) 

The  appellant  testified  that  immediately  after  the 
surgery  she  was  apprehensive  and  "wanted  to  know  if 
it  was  a  little  amount  or  a  big  amount"  (R.  116),  that 
she  was  "concerned  about  whether  I  was  going  to  live 
or  die"  (R.  106),  that  she  kept  getting  complete  phy- 
sicals for  reassurance  (R.  112-113, 115) ,  that  she  knew 
that  in  cancer  talk  "they  don't  say  you  are  cured,  they 
say  you  are  at  a  five  year  survival  or  a  10  year  sur- 
vival— and  I  was  at  eight  year  survival .  .  ."  (R.  117), 
that  she  checked  with  Dr.  White  in  1959  to  see  if  it  was 
foolhardy  to  go  to  California  and  work  (R.  117),  that 
she  was  cancer  conscious  because  of  the  death  of  her 
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father  and  aunt  from  cancer  (P.  136),  and  that  "there 
are  a  lot  of  things  about  cancer  that  you  kind  of  lean 
on  your  doctor"  (R.  113).  Surely  this  plainly  paints  a 
l)icture  of  a  woman  acutely  conscious  of  the  possible 
recurrence  of  a  cancer  and  fully  supports  the  finding 
of  the  court. 

Finding  No.  6  is: 

"That  plaintiff  knew  at  all  times  that  great  improve- 
ments were  being  made  in  the  diagnosis  and  detection 
of  cancer  in  the  human  body.  She  worked,  through 
the  years  after  the  surgery,  in  hospitals  where  la- 
boratories were  maintained  and  pathologists  re- 
tained." (T.R.  119). 

As  noted  above,  the  appellant  testified  that  she 
worked  for  several  years  with  the  American  Cancer 
Society  in  a  program  of  public  education,  including  the 
subject  of  breast  cancer  (R.  148)  and  that  she  worked 
in  various  hospitals  as  a  nurse,  supervisor  and  instruc- 
tor in  the  years  after  the  surgery.  She  further  testified 
that  while  she  was  working  at  the  Veterans  Admini- 
stration Hosiptal  in  California,  she  knew  "there  were 
many  research  things  going  on"  (R.  119),  that  she 
had  never  worked  in  a  hospital  the  size  of  Appellee  St. 
Luke's  in  Boise  that  did  not  have  a  pathologist  on  its 
staff  (R.  130),  and  that  she  understood  the  mission  of 
a  pathologist  (R.  131-132).  The  evidence  is  sufficient 
to  support  the  finding. 

Finding  No.  7  is : 

"That  plaintiff  knew  at  all  times  that  the  defendant 
hospital  records  and  the  slides  on  which  the  diagnosis 
was  predicated  were  available  for  examination  at  her 
simple  request."  (T.R.  119). 
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The  correctness  of  this  finding  is  abundantly  clear. 
The  appellant  testified  that  such  was  the  fact  (R.  160), 
and  her  trial  counsel  stipulated  that  such  records  would 
have  been  available  to  any  recognized  physician  or  hos- 
pital at  any  time  upon  request  (R.  236). 

Finding  No.  8  is : 

"For  a  period  of  eleven  years  from  the  date  of  the 
surgery  she  made  no  investigation  to  determine  the 
accuracy  of  the  diagnosis  on  which  the  surgery  was 
based."  (T.R.  119.) 

Again,  the  appellant  testified  that  she  made  no  in- 
vestigation of  any  kind  until  the  Shaw  lecture  in  1962 
(R.  143).  Thus  the  finding  must  be  affirmed. 

Finding  No.  9  is : 

"That  twelve  years  elapsed  between  the  date  of  sur- 
gery and  the  date  suit  was  filed."  (T.R.  119.) 

The  date  of  surgery,  according  to  the  testimony  of 
Dr.  White,  was  September  1,  1951  (R.  25).  The  appel- 
lant placed  the  date  at  August  28,  1951  (R.  104-105). 
The  complaint  was  filed  in  October  14,  1963  (T.R.  6). 
The  finding  must  stand. 

Finding  No.  10  is: 

"That  the  tissue  samples  on  which  diagnosis  was  had 
were  originally  treated  and  placed  on  slides,  which 
slides  are  now  deteriorated  to  some  degree."  (T.R. 
119.) 

Appellee  McCarter,  under  whose  supervision  the 
slides  were  prepared  and  under  whose  custody  they  re- 
mained, testified  at  length  as  to  how  the  slides  were 
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made  and  that  they  had  deteriorated  to  a  degree  since 
I  hey  were  made  (R.  240,  246,  248-253).  As  to  counsel 
for  appolhmt's  contention  that  a  diagnosis  was  possible, 
the  doctor  testified  that  they  were  readable,  but  "in  the 
same  sense  that  you  could  read  an  old  book  in  poor 
light"  (R.  257).  The  finding  is  clearly  supported  by 
sufficient  evidence. 

Finding  No.  11  is: 

"That  evidence  as  to  the  standard  of  care  and  com- 
petence ordinarily  exercised  by  physicians,  especially 
pathologists  in  the  detection  and  diagnosis  of  cancer, 
in  the  Boise,  Idaho,  area,  in  the  year  1951,  will  be 
most  difficult  to  procure."  (T.R.  119.) 

Appellee  McCarter  testified,  without  contradiction, 
that  so  far  as  he  knew,  no  other  pathologist  who  was 
practicing  in  the  Boise  area  in  1951  is  still  available 
(R.  243,  245) .  A  Dr.  Carl  in  Twin  Falls,  Idaho,  is  about 
the  same  age  as  Dr.  McCarter  and  had  the  same  period 
of  schooling,  but  he  was  not  in  Idaho  in  1951  and  did 
not  come  to  the  state  until  two  or  three  years  before 
the  hearing  (R.  243,  244) .  In  the  meantime,  since  1951, 
there  has  been  considerable  development  with  regard  to 
diagnostic  practices  and  techniques  within  this  field 
(R.  241)  and,  as  would  have  been  clear  even  without 
testimony,  it  would  be  difficult  to  remember  details  as 
far  back  as  1951  ( R.  242 ) .  The  finding  must  be  affirm- 
ed. 

Finding  No.  12,  the  final  finding  from  the  June  2 
hearing,  is : 

"That  while  the  plaintiff  sometimes  sought  out  the 
defendant.  Dr.  White,  for  medical  attention,  during 
the  years  after  her  surgery,  she  also  saw  and  con- 
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suited  other  physicians  and  did  not  rely  solely  on  Dr. 
White  for  medical  advice  and  treatment.  That  the 
plaintiff  had  not  lived  in  the  community  or  general 
vicinity  of  Boise,  Idaho,  from  the  date  of  surgery 
until  the  present  time.  That  there  v^as  not  a  continu- 
ing relationship  of  doctor  and  patient  after  the  post- 
operative surgery  and  treatment  in  the  usual  sense 
between  the  plaintiff  and  the  defendants."  (T.R. 
119-120.) 

The  appellant  testified  on  several  occasions  to  the 
effect  that  Dr.  Roberts  in  Pocatello  had  been  her  fam- 
ily physician  for  all  her  life  (R.  102,  140),  that  even 
on  the  day  of  the  surgery  she  had  Dr.  White  call  Dr. 
Roberts  (R.  140),  that  Dr.  White  was  in  communica- 
tion with  Dr.  Roberts  "simultaneously  whenever  I  was 
Dr.  White's  patient"  (R.  140),  and  that  she  saw  Dr. 
Roberts  on  occasions  after  the  surgery  (R.  110,  139). 
Furthermore,  she  testified  that  she  "knew"  many  doc- 
tors in  California  (R.  121).  Appellee  White  testified 
from  his  records  (which  appellant  confirmed  that  he 
kept,  R.  115)  that  he  last  saw  her  concerning  the  breast 
problem  in  April,  1952,  that  he  saw  her  in  January, 
1956,  in  connection  with  the  thyroidectomy,  that  he  per- 
formed a  physical  examination  on  her  in  August,  1956, 
and  corresponded  with  her  in  1959  (R.  188-189).  The 
correspondence  was  in  part  in  response  to  her  request 
that  he  assist  her  in  locating  a  ijhysician  in  California 
(R.  36,  189).  In  June,  1956,  Dr.  White  was  asked  by 
Dr.  Roberts  to  forward  the  appellant's  medical  history 
to  him  in  Pocatello  (R.  36, 189). 

It  is  manifest  from  the  record  that  the  appellant  left 
the  Boise  area  soon  after  the  surgery  complained  of 
(R.  108-109)  and  returned  only  for  visits  and  for  the 
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Lhyroidectomy  in  1956   (R.   112-115).  In   1959,  she 
moved  to  California  (R.  117). 

Thus  tile  evidence  is  fully  sufficient  to  sui^port  the 
finding. 

The  proposed  findings  of  fact  detailed  by  counsel  for 
appellant  on  pages  23  to  29  of  his  brief  are  in  some 
cases  mere  quibbles  vi^ith  details  in  wording  of  the 
court's  findings.  In  other  instances  they  are  clearly 
contrary  to  the  findings  adopted  by  the  court  in  its 
wisdom  and,  as  noted  above,  fully  supported  by  suffic- 
ient evidence.  At  any  rate,  as  it  was  put  by  the  Idaho 
Supreme  Court  in  Conley  v.  Amalgamated  Sugar  Co., 
supra,  p.  424: 

"...  The  criteria  are  not  what  other  or  different 
findings  the  evidence  could  or  would  sustain,  not 
what  findings  are  plausible,  not  the  weight  or  quality 
of  the  evidence  or  credibility  of  witnesses,  but  the  sole 
criterion  is  simply  whether  there  is  substantial  evi- 
dence, regardless  of  conflict,  to  sustain  the  findings 
as  made,  with  all  reasonable  inferences  and  intend- 
ments in  favor  thereof. 

That  criterion  has  been  fully  met  in  the  present  case, 
and  the  findings  of  fact  made  by  the  court  must  be 
affirmed. 


II 

THE  TRIAL  COURT  PROPERLY  APPLIED  THE 
DIRECTIONS  OF  THIS  COURT  IN  DETERMIN- 
ING THE  APPLICABILITY  OF  THE  DISCOV- 
ERY RULE  AND  PROPERLY  CONCLUDED 
THAT  THE  RULE  SHOULD  NOT  BE  APPLIED. 
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As  the  trial  court  so  well  stated,  in  its  Memorandum 
Decision  of  June  22, 1965 : 

"That  this  case  is  such  a  stale  one  as  the  Statute  of 
Limitations  generally  bars  cannot  be  doubted."  (T. 
R.  117.) 

The  Idaho  statutes  involved,  I.  C.  Sections  5-201  and 
5-219,  state  simply : 

"5-201.  Limitations  in  general. — Civil  actions  can 
only  be  commenced  within  the  periods  prescribed  in 
this  chapter  after  the  cause  of  action  shall  have  ac- 
crued, *  *  *" 

"5-219.  Actions  against  offices,  for  'penalties,  on 
bonds,  and  for  personal  injuries — Within  two  years : 


"4.  An  action  to  recover  damages  for  an  injury  to 
the  person,  or  for  the  death  of  one  caused  by  the 
wrongful  act  or  neglect  of  another. 


Here  the  alleged  negligence  and  malpractice  occurred 
in  August  and  September  of  1951.  The  complaint  was 
not  filed  until  October  of  1963 — more  than  twelve 
years  later ! 

As  we  read  the  opinion  of  this  Court  in  Oivens  v. 
White,  et  al  supra,  the  trial  court's  original  dismissal 
was  reversed  and  the  cause  remanded  solely  because  of 
adoption  by  the  Idaho  Supreme  Court,  after  the  appeal, 
of  the  so-called  "discovery  rule."  That  court,  in  the  de- 
cision in  point  (Billings  v.  Sisters  of  Mercy  of  Idaho, 
supra),  stated  the  rule  as  follows,  86  Idaho  at  497-498 : 

"We  will,  therefore,  adhere  to  the  following  rule: 
where  a  foreign  object  is  negligently  left  in  a  pati- 
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ent's  body  by  a  surgeon  and  the  patient  is  in  ignor- 
ance of  the  fact,  and  consequently  of  his  right  of  ac- 
tion for  malpractice,  the  cause  of  action  does  not 
accrue  until  the  patient  learns  of,  or  in  the  exercise 
of  reasonable  care  and  diligence  should  have  learned 
of  the  presence  of  such  foreign  object  in  his  body." 

This  Court,  in  its  wisdom,  concluded  that  Idaho  would 
invoke  the  same  rule  in  a  misdiagnosis  case  and  re- 
manded the  cause  to  the  District  Court  for  a  determin- 
ation of  whether  the  rule  should  be  applied  to  the  in- 
stant case  and,  thus,  whether  the  appellant's  claim  had 
accrued.  This  issue,  it  said,  is  a  question  of  law  that 

"must  be  resolved  by  the  court  even  though  this  will 
require  evidence;  in  other  words,  the  issue  presents 
a  preliminary  matter  for  the  court,  rather  than  the 
jury,  since  it  does  not  reach  the  merits  of  the  claim 
but  instead  involves  the  very  existence  of  the  claim 
itself."  (T.R.  60.) 

As  noted  above,  the  author  of  the  decision,  Judge 
Koelsch,  laid  down  in  detail  certain  guidelines  to  be 
followed  by  the  District  Court  in  its  determination : 

"In  sum,  we  hold  that  the  discovery  rule  may  be  in- 
voked in  this  case,  and  whether  it  is  to  be  applied  is  a 
preliminary  legal  question  for  the  court  to  deter- 
mine. This  conclusion  requires  that  the  judgment  be 
reversed  and  the  cause  remanded.  Accordingly,  we 
deem  it  appropriate  to  add  the  following  caveat :  con- 
sistent with  the  prominence  given  to  the  policy  under- 
lying statutes  of  limitations  in  Billings,  supra,  we 
believe  the  Idaho  court  would  temper  application  of 
the  discovery  doctrine  by  hedging  it  with  equitable 
considerations.  To  illustrate,  courts  in  other  states 
that  have  applied  the  discovery  doctrine  to  non- 
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foreign  object  cases  have  emphasized  factors  such  as 
the  'continuing  relationship'  between  doctor  and  pa- 
tient as  a  reason  for  applying  the  rule.  (Citations) 
This  suggests,  in  our  estimation,  that  the  discovery 
doctrine  is  itself  subject  to  some  restraint  as  the 
time  from  the  occurrence  of  the  malpractice  grows 
greater.  In  such  circumstances,  the  considerations 
of  fairness  to  the  defendant  underlying  statutes  of 
limitation  become  more  insistent,  while  the  plaintiff's 
appeals  to  equity  implicit  in  the  discoveiy  doctrine  be- 
come less  so.  We  believe  the  Idaho  courts  would  apply 
a  concept  akin  to  the  equitable  doctrine  of  laches  to 
limit  the  discovery  rule,  a  rule  which  itself  has  its 
genesis  in  equity.  Thus,  the  suit  of  a  plaintiff  who  is 
reasonably  diligent  may  be  barred  if  the  defendant 
shows  undue  projudice  because  of  an  extreme  lapse 
of  time  between  the  commission  of  the  wrongful  act 
and  the  commencement  of  suit.  To  so  conclude  strikes 
us  as  a  reasonable  accommodation  between  the  com- 
peting considerations  noted  in  Billings  of  giving  full 
scope  to  the  statute  of  limitations  on  the  one  hand  and 
according  a  reasonable  measure  of  justice  to  the 
plaintiff  on  the  other. 

"Factors  which  might  be  considered  in  making  such 
a  determination  would  be  illustrated  by  but  not  limit- 
ed to:  the  nature  of  the  alleged  injury,  the  relative 
difficulty  of  proving  the  wrong  as  contrasted  with 
rebutting  that  proof,  the  availability  of  witnesses  and 
records,  the  existence  of  a  continuing  I'elationship 
between  doctor  and  patient,  and  the  inherent  diffi- 
cult of  discovering  certain  wrongs." 

It  is  manifest  from  the  record  and  from  the  findings 
of  fact  entered  by  the  court,  discussed  in  the  previous 
section  of  this  brief,  that  the  trial  judge  did  just  as 
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this  Court  suggested  he  do.  He  heard  a  very  long  day 
of  testimony  on  every  facet  of  the  issue  involved.  He 
then  made  his  findings  of  fact,  including  specific  find- 
ings on  all  of  the  iiai'ticulai"  factoi-s  sugge.sted  in  .Judge 
Koc'lsch's  opinion,  weighed  the  equities,  and  concluded 
as  a  matter  of  law  that  the  discovery  rule  should  not 
be  applied  in  the  instant  case  (T.R.  116-120). 

Counsel  for  ai)pellant  devotes  a  large  portion  of  his 
brief  to  the  fact  that  the  court  concluded  that  the  ap- 
pellant "could  have,  by  exercise  of  due  diligence,  di- 
scovered the  alleged  malpractice  at  any  time  after  the 
surgery  and  treatment  complained  of"  (T.R.  120) 
rather  than  that  she  .sJiould  have  done  so.  He  cites  num- 
erous cases  to  the  effect  that  the  discoveiy  rule  as  ap- 
plied in  jurisdictions  invoking  it  requires  a  showing 
that  a  plaintiff  "should"  have  discovered  the  malprac- 
tice before  the  cause  of  action  will  be  said  to  have 
accrued. 

We  are  aware,  as  without  doubt  was  the  court,  that 
the  discovery  rule  decisions  generally  use  the  word 
"should."  But  to  bring  an  appeal  upon  the  difference 
and  to  base  thereon  a  contention  that  the  court  applied 
an  erroneous  legal  standard  in  its  determination  is,  we 
think,  again  mere  quibbling.  There  is  frequently  little 
to  be  gained  by  tiying  to  speculate  as  to  why  a  par- 
ticular word  has  been  used  instead  of  another  in  a 
given  situation.  However,  it  can  be  noted  here  that  the 
word  "could"  is  the  same  word  used  by  the  appellant  in 
the  pertinent  allegations,  both  in  the  original  complaint 
(Paragraph  IX,  T.R.  8)  and  in  the  amended  complaint 
(Paragraph  IX,  T.R.  125)  filed  by  leave  of  the  court 
after  the  discovery  rule  hearing. 

It  is  clear  from  an  analysis  of  the  discovery  rule 
itself   that   the   findings  here   support   a  conclusion 
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phrased  with  either  "could"  or  "should."  As  stated  by 
the  Idaho  court  in  Billings,  and  noted  by  this  Court  in 
the  opinion  by  Judge  Koelsch,  the  underlying  theme  in 
all  such  cases  is  a  conflict  between  the  policy  of  discour- 
aging the  fostering  of  stale  claims  and  the  policy  of  al- 
lowing meritorious  claimants  an  opportunity  to  present 
their  claims  (86  Idaho  at  489) .  Thus  the  crucial  portion 
of  the  rule  is  not  the  difference  between  "could"  and 
"should,"  but  the  presence  or  absence  of  "due  diligence" 
such  as  to  weight  the  equities  in  favor  of  allowing  the 
plaintiff  to  present  the  claim.  The  trial  court  found  that 
the  appellant  knew  that  all  the  evidence  of  the  alleged 
malpractice  was  available  to  her  at  all  times  after  the 
acts  complained  of  and  that  she  did  nothing  for  ap- 
proximately eleven  years  to  discover  any  wrong.  He 
then  concluded  in  effect,  that  under  the  circumstances, 
had  she  exercised  the  "due  diligence"  required  by  the 
law  she  "could,"  "should,"  or  even  "would"  have  dis- 
covered the  malpractice,  if  any  there  be,  at  any  time 
after  the  surgery.  That  conclusion,  however  phrased, 
must  be  upheld. 

It  cannot  be  emphasized  too  strongly,  that  the  appel- 
lant is  not  an  ordinary  plaintiff.  She  is  not  the  typical 
medical  patient,  unschooled  and  unknowledgeable  in 
medical  matters,  who  must  of  necessity  rely  in  almost 
blind  faith  in  what  she  is  told  of  matters  she  can't  be- 
gin to  comprehend.  As  detailed  in  the  discussion  of  the 
findings  of  fact,  this  appellant  is  a  highly  trained, 
skilled  nurse  who  has  maintained  her  standing  as  an 
active  member  of  her  profession.  She  professed  to  be 
conscious  and  worried,  at  all  times  after  the  surgery, 
of  the  possibility  of  a  recurrence  of  cancerous  cells  in 
her  body  (Findings  of  Fact  No.  5,  T.R.  118-119).  She 
was  active  in  cancer  prevention  work  (Finding  of  Fact 
No.  2,  T.R.  118) .  She  even  described  herself  as  "cancer- 
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wise"  (R.  103)  and  "cancer  conscious"  (R.  135).  She 
knew  at  all  times  that  great  improvements  were  being 
made  in  the  diagnosis  and  detection  of  cancer  in  the 
human  body  and  worked,  through  the  years,  in  hospitals 
where  laboratories  were  inaintained  and  pathologists 
retained  (Finding  of  Fact  No.  G,  T.R.  119).  She  knew 
at  all  times  that  the  hospital  records  and  the  slides  on 
which  the  diagnosis  was  predicated  were  available  for 
examination  at  her  simple  request  (Finding  of  Fact 
No.  7,  T.R.  119).  She  testified  that  she  was  aware  of 
the  role  of  the  pathologist  in  diagnosis  (R.  131-132) 
and  that  she  realized  that  his  diagnosis  was  but  an 
opinion  (R.  132,  155).  As  a  nurse  she  would  know  that 
there  might  be  differences  of  opinion  as  to  diagnosis. 
Yet,  for  eleven  years,  she  did  nothing  by  way  of  in- 
vestigation to  determine  the  accuracy  of  the  diagnosis 
on  which  the  surgery  was  based  (Pending  of  Fact  No. 
8,  T.R.  119). 

Add  to  these  the  fact  that  she  had  notice  even  before 
the  surgery  that  there  had  been  inconsistent  diagnoses. 
This  is  not  a  case  where  she  was  given  no  clue  that  a 
mistake  might  occur.  Rather,  she  was  told  by  the  sur- 
geon immediately  after  the  biopsy  that  the  lump  from 
her  breast  was  benign  and  then  a  day  or  two  later  that 
an  error  had  been,  made  and  that  the  tissue  was  ma- 
lignant, in  that  it  was  cancerous  ( Finding  of  Fact  No. 
3,  T.R.  118).  To  even  a  layman,  let  alone  a  medically 
experienced  person,  this  should  have  been  a  red  flag — 
particularly  when  the  surgeon  ad\ased  her  after  the 
"radical"  that  no  further  malignant  cells  had  been 
found  (Finding  of  Fact  No.  4,  T.R.  118).  She  had 
constant  notice  that  the  diagnosis  might  be  wrong,  but 
she  ignored  it.  She  let  years  pass  during  which  con- 
ditions changed;  yet  she  made  no  effort  to  discover 
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whether  her  rights  had  been  violated.  Such  is  plainly 
not  due  diligence. 

The  findings  noted  above  should  be  sufficient  alone  to 
support  the  conclusions  of  the  court.  Yet  there  is  more, 
too.  Here  there  was  not  the  type  of  continuing  doctor 
and  patient  relationship  noted  in  Judge  Koelsch's  opin- 
ion and  in  many  of  the  cases  cited  by  counsel  for  ap- 
pellant (Finding  of  Fact  No.  12,  T.R.  119-120).  Nor 
was  there  absence  of  undue  prejudice  to  appellees  be- 
cause of  the  extreme  lapse  of  time  between  the  com- 
mission of  the  alleged  wrongful  acts  and  the  commence- 
ment of  suit.  To  the  contrary — the  evidence  has  grown 
stale,  the  slides  containing  the  tissue  samples  from 
which  diagnosis  was  had  have  deteriorated  to  some  de- 
gree (Finding  of  Fact  No.  11,  T.R.  119),  and  it  would 
be  most  difficult  to  procure  any  evidence  as  to  the  stand- 
ard of  care  and  competence  ordinarily  exercised  by 
physicians,  especially  pathologists,  in  the  detection  and 
diagnosis  of  cancer,  in  the  Boise,  Idaho,  area,  in  the 
year  1951  (Finding  of  Fact  No.  12,  T.R.  119). 

Counsel  for  appellant,  at  pages  28  and  29  of  his  biief , 
contends  that  the  case  of  Gerlach  v.  Schultz,  72  Idaho 
507,  244  P.  2d  1095,  is  analogous  to  the  case  at  bar  and 
would  indicate  that  availability  of  certain  facts,  even 
when  contained  in  recorded  documents,  does  not  mean 
that  a  party  is  charged  with  the  duty  of  discovering 
them.  What  he  fails  to  note  is  that  that  was  a  case  of 
fraud,  governed  by  a  different  statute.  The  statute 
there,  I.  C.  Section  5-218,  provided: 

u   *    *    * 

"4.  An  action  for  relief  on  the  ground  of  fraud  or 
mistake.  The  cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery,  by  the 
aggrieved  party,  of  the  facts  constituting  the  fraud 
or  mistake."  (Emphasis  added) 
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Here  the  statutes  does  not  require  discovery,  nor  does 
the  opinion  of  the  Idaho  court  in  HiUhujs,  or  the  opin- 
ion of  this  Court,  or  the  discover^'  rule  itself.  What  is 
required  in  order  to  justify  a  tardy  claim  is  a  showing 
of  due  diligence  sufficient  to  justify  eciuitable  relief 
against  potential  prejudice  to  the  defendents.  After  all 
is  said  and  done,  the  statute  of  limitations  is  still  a  part 
of  the  law  of  Idaho.  This  Court's  decision  did  not  erase 
it,  but  merely  said  that  the  appellant  should  have  the 
opportunity  to  show  why  she  could  not,  or  should  not, 
have  discovered  her  claim  promptly.  This  she  has  failed 
to  do. 

In  sum,  when  the  facts  are  appraised  and  the  equities 
weighed,  as  was  noted  in  Billinf/s  and  as  suggested  in 
the  opinion  of  this  Court,  it  is  apparent  that  the  deci- 
sion should  be  as  it  was — that  the  discovery  rule  should 
not  be  applied  to  the  instant  case.  This  was  no  hasty 
decision;  the  trial  court  devoted  a  great  deal  of  time 
and  study  to  the  problems  at  hand  (A.R.  20).  It  prop- 
erly followed  the  guidelines  set  down  by  the  Circuit 
Court,  in  line  with  the  thoughts  and  philosophies  of  the 
only  Idaho  decision  available.  The  conclusions  it  reach- 
ed are  fully  supported  by  its  findings  of  fact,  and  its  de- 
termination must  be  affirmed. 


Ill 

THE  TRIAL  COURT  PROPERLY  DISMISSED 
THE  APPELLANT'S  COMPLAINT  IN  THAT 
THE  STATUTE  OF  LIMITATIONS  WAS  NOT 
TOLLED  BY  THE  FACT  SHE  WAS  A  MARRIED 
WOMAN. 

With  the  court's  determination  that  the  discovery 
rule  should  not  be  applied  to  the  instant  case — that  her 
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case  of  action,  if  any,  "accrued"  upon  the  occurrence  of 
the  acts  complained  of,  it  follows  logically  that  the  ac- 
tion is  barred  by  Section  5-219  of  the  Idaho  Code  in  that 
it  was  filed  more  than  two  years  after  it  accrued.  How- 
ever, counsel  for  appellant  has  raised  another  conten- 
tion— that  Section  5-230  of  the  Idaho  Code  provides 
that  a  married  woman  is  under  a  disability  to  bring  a 
suit  during  the  period  of  her  marriage  and  that  the  ap- 
pellant was  married  at  the  time  of  the  alleged  malprac- 
tice and  until  August  of  1959,  or  as  the  court  found 
(T.R.  219),  on  or  about  September  1,  1959.  Subse- 
quent to  that,  he  contends,  the  statute  was  tolled  again 
by  the  absence  of  Dr.  White. 

Looking  first  to  the  question  of  the  inability  of  a  mar- 
ried woman  to  bring  a  cause  of  action,  the  trail  court 
concluded,  in  dismissing  the  complaint,  that  the  appel- 
lant's marital  status  did  not  toll  the  running  of  the  stat- 
ute of  limitations  (T.R.  220).  This  conclusion  must  be 
affirmed. 

Section  5-230  of  the  Idaho  Code  provides  as  follows: 
"If  a  person  entitled  to  bring  an  action,  other  than 
for  the  recovery  of  real  property,  be,  at  the  time  the 
cause  of  action  accrued,  either :  .  . . 
"A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action; 
"The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action." 

If  a  woman  had  no  legal  capacity  to  commence  an 
action  by  herself,  without  her  husband,  and  thus  stop- 
ped the  statute  of  limitations  from  running,  it  would 
obviously  be  unfair  to  allow  the  statute  to  run  against 
her  while  she  was  so  handicapped.  The  above  statute 
was  designed  to  toll  the  statute  of  limitations  while 
such  a  disability  existed. 
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However,  in  Idaho  a  married  woman  has  capacity  to 
commence  an  action  in  her  own  name  alone  for  recovei'y 
of  personal  injui\v  damages.  Her  husband  is  not  "a. 
necessary  party  with  her  in  commencing  such  action" 
and  the  alcove  statute  has  no  application.  The  Idaho 
case  directly  in  point  is  Muir  v.  The  City  of  Pocatello, 
:}G  Idaho  532,  212  Pac.  345  (1922). 

In  Muir,  the  plaintiff  was  injured  in  a  fall  on  a  city 
side  walk.  She  commenced  suit  in  her  own  name  within 
the  statutory  period  in  Februai-y,  1918.  After  the  sta- 
tute of  limitations  had  run,  defendants  moved  to  strike 
the  complaint  on  the  grounds  that  the  husband  was  a 
necessary  party  plaintiff.  The  court  permitted  the 
plaintiff  to  amend,  adding  the  husband,  and  defense 
demurred  to  the  complaint  on  the  grounds  that  the  ac- 
tion was  barred  by  the  statute  of  limitations.  The  court 
held  that  the  wife  had  effectively  commenced  the  action 
in  her  own  name  before  the  statute  of  limitations  had 
run,  and  that  the  amendment  did  not  set  forth  a  new 
cause  of  action.  In  discussing  the  issue,  the  court  noted 
that  the  question  in  that  form  had  never  been  presented 
to  the  Idaho  Supreme  Court,  then  stated,  at  pages  539- 
540,  rest  in  other  jurisdictions : 

".  .  .  the  weight  of  authority  and  perhaps  the  better 
reason  sustain  the  view  that  a  married  woman  has 
such  an  interest  in  a  cause  of  action  for  injuries  to 
her  person  or  character  that  she  should  be  permitted 
to  maintain  actions  of  this  kind,  although  her  hus- 
band is  a  proper  or  even  necessary  party,  in  order  to 
render  the  judgment  res  adjudicata  against  both 
members  of  the  marital  community.  It  may  be  ques- 
tioned whether  one  of  this  class  of  citizens,  now  fully 
emancipated  under  the  federal  constitution  as  citi- 
zens of  the  United  States,  can  be  deprived  of  this 
right  solely  because  of  her  being  a  married  woman. 
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without  denying  rights  and  immunities  granted  by 
fundamental  law,  when  other  citizens  have  such 
rights,  particularly  in  view  of  C.S.,  Sec.  6637,  which 
provides  that :  'A  woman  may  while  married  sue  and 
be  sued  in  the  same  manner  as  if  she  were  single  etc' 

"However  this  may  be,  the  trend  of  modern  legisla- 
tion and  also  of  judicial  decisions  is  toward  recog- 
nizing the  right  of  a  married  woman  to  sue  alone  for 
personal  injuries  to  herself.  California,  by  the 
amendment  of  1913,  now  permits  her  to  maintain 
this  action  without  joining  her  husband,  but  prior 
to  this,  by  a  long  line  of  decisions,  it  was  always  held 
under  statutes  similar  to  our  own  that  she  was  a  nec- 
essaiy  party.  The  Idaho  legislature,  L.  1915,  page 
187,  added  to  C.S.,  sec.  4666,  following  the  clause 
which  gives  the  husband  the  management  and  con- 
trol of  the  community  property,  these  words:  'Ex- 
cept the  earnings  of  the  wife  for  her  personal  serv- 
ices, and  the  rents  and  profits  of  her  separate  estate.' 
If  a  married  woman  has  a  right  to  maintain  an  action 
to  recover  for  her  personal  services,  she  certainly 
should  not  be  denied  the  right  to  maintain  an  action 
for  an  injury  to  her  person  or  character.  In  Chicago, 
B.  &  Q.  Ry.  Co.  V.  Dunn,  52  111.  260,  4  Am.Rep.  606,  in 
a  jurisdiction  where  most  of  the  common-law  disabili- 
ties of  married  women  then  prevailed,  Breese,  C.  J., 
said :  'A  right  to  sue  for  an  injury  is  a  right  of  action 
— it  is  a  thing  in  action  and  is  property.  ( Kent  Com. 
432.)  Who  is  the  natural  owner  of  the  right?  Not  the 
husband,  because  the  injury  did  not  accrue  to  him ; 
it  was  wholly  personal  to  the  wife ;  it  was  her  body 
that  was  bruised ;  it  was  she  who  suffered  the  agon- 
izing mental  and  physical  pain.' 

"If  a  married  woman  has  such  an  interest  in  an  ac- 
tion for  injuries  to  her  person  or  character  that  she 
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may  maintain  an  action  therefor,  even  though  her 
husband  is  a  proper  party,  it  would  follow  that  her 
commencing  such  an  action  within  the  limitation 
period  will  toll  or  suspend  the  running  of  the  statute 
so  that  the  bringing  in  of  the  husband  as  a  party 
after  the  lapes  of  this  period  would  not  be  the  substi- 
tution of  a  new  or  different  cause  of  action,  nor  would 
the  right  of  either  party  in  so  doing  be  barred  by  the 
statute." 

The  Muir  case  clearly  establishes  that  a  husband  is 
not  a  necessaiy  party  for  the  purposes  of  commencing 
an  action  for  recovery  of  personal  injuires  to  a  married 
woman.  Thus  the  statute  tolling  the  statute  of  limi- 
tations (5-280),  if  it  still  existed,  is  inapplicable  by 
its  own  terms  to  the  instant  action.  The  appellant  could 
at  any  time  have  brought  her  action  in  her  own  name. 
As  her  husband,  under  the  law  of  Muir,  was  not  a  nec- 
essary party,  there  was  nothing  in  her  status  to  toll 
the  statute. 

We  refer  above  to  Section  5-230,  "if  it  still  existed", 
because  in  actuality  it  has  been  repealed  by  implication. 
That  statute  was  first  enacted  in  1881.  In  1903,  Idaho 
enacted  the  so-called  "Rights  of  Married  Woman  Act," 
now  Section  5-304,  providing  as  follows : 

"A  woman  may  while  married,  sue  and  be  sued  in 
the  same  manner  as  if  she  were  single :  provided,  that 
except  in  actions  between  husband  and  wife  the  hus- 
band shall  not  be  chargeable  with  the  wife's  costs  or 
other  expenses  of  suit." 

By  terms  of  the  bill  enacting  this  statute,  all  statutes 
in  conflict  with  it  were  repealed.  As  noted  in  Muir,  Sec- 
tion 5-230  is  in  conflict  with  the  Married  Women's  Act, 
and  thus  it  must  be  held  to  have  been  repealed.  ( For  a 
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more  complete  discussion  of  this  issue,  including  a  com- 
plete history  of  the  two  acts,  as  well  as  the  two-year 
statute  of  limitations  applicable  here.  Section  5-219, 
see  our  Memorandum  in  Opposition  to  Plaintiff's  Mo- 
tion to  Amend,  which  is  included  in  the  clerk's  tran- 
script herein,  T.R.  134-165.  This  memorandum  was 
subsequently  incorporated  in  this  appellee's  motion  for 
summary  judgment,  T.R.  179-181,  upon  leave  of  the 
Court,  T.R.  174.) 

Even  assuming,  arguendo,  that  the  statute  tolling  the 
statute  of  limitations  were  applicable,  which  we  deny, 
and  that  the  statute  could  be  further  tolled  upon  Appel- 
lee White's  leaving  the  state  on  September  1,  1961, 
which  we  also  deny,  this  matter  is  barred  in  any  event. 
In  accordance  with  the  finding  of  the  court,  the  mar- 
ried woman's  disability  would  be  removed  by  divorce 
on  September  1, 1959  (T.R.  219) .  The  time  period  from 
September  1,  1959,  to  September  1,  1961,  is  more  than 
the  two  years  permitted  by  the  applicable  statute  of 
limitations.  In  computing  time  for  purposes  of  statutes 
of  limitations,  the  day  on  which  the  act  in  question  was 
done  is  to  be  included.  Bowling  v.  Lester  (Georgia, 
1946),  29  S.E.2d  576;  Gibson  v.  Kelley  (1953),  88  Ga. 
App.  817,  78  S.E.2d  76.  Thus  the  time  for  commencing 
the  action  expired  on  August  31,  1961,  while  Appellee 
White  was  still  in  the  state  (Finding  of  Fact  No.  Ill, 
T.R.  219.) 

In  short,  the  appellant's  contentions  are  without 
merit.  Whatever  the  theory,  the  two-year  statute  of 
limitations  set  forth  in  Section  5-219  of  the  Idaho  Code 
had  expired  before  this  action  was  commenced.  Thus 
the  dismissal  was  correct,  and  it  must  be  upheld. 
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IV 

THE  APPELLANT'S  CAUSE  OF  ACTION  IS  NOT 
SAVED  BY  ANY  ABSENCE  OF  APPELLEE 
WHITE  FROM  THE  STATE  OF  IDAHO  SUBSE- 
QUENT TO  SEPTEMBER  1, 1961. 

As  noted  above,  counsel  for  appellant  contends,  at 
page  54  of  his  brief,  that  the  absence  of  Appellee  White 
from  the  State  of  Idaho  after  September  1,  1961,  tolled 
the  statute  of  limitations  from  that  date  on  by  virtue 
of  the  provisions  of  Section  5-229  of  the  Idaho  Code  that 
time  of  absence  of  a  defendant  "is  not  part  of  the  time 
limited  for  the  commencement  of  the  action." 

The  trial  court  did  not  rule  on  this  contention,  hav- 
ing concluded  that  the  appellant's  cause  of  action  ac- 
crued on  September  1,  1951,  and  that  the  statute  of 
limitations  was  not  tolled  by  her  marital  status  (T.R. 
219,  220).  Thus  any  question  of  absence  of  Dr.  White 
some  ten  years  later  became  moot.  Furthermore,  as 
discussed  above,  even  if  the  statute  had  been  tolled  by 
the  appellant's  marital  status  until  divorce  September 
1,  1959,  the  allowable  time  for  commencement  of  suit 
expired  on  August  31,  1961 — the  day  before  Dr.  White 
left  the  state. 

The  court  found  as  a  finding  of  fact: 

".  .  .  that  all  of  the  defendants  were  subject  to  the 
jurisdiction  of  this  court,  with  the  exception  that 
during  a  part  of  the  time  between  September  1, 1961, 
and  the  date  of  the  filing  of  the  complaint  herein, 
on  October  14,  1963,  the  defendant  Raymond  L. 
White  was  absent  from  the  State  of  Idaho,  and  as 
respects  the  defendant,  St.  Luke's  Hospital,  a  cor- 
poration, said  hospital  was  incorporated,  present 
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within  the  jurisdiction,  and  amenable  to  service  of 
process  at  all  times  referred  to  herein."  (Finding  of 
Fact  No.  Ill,  T.R.  219.) 

This  finding  is  fully  supported  by  sufficient  evidence 
(R.  27,  195,  196;  T.R.  170-171,  177-178,  with  regard 
to  presence  and  absence  of  Appellee  White;  T.R.  182, 
183-185,  with  regard  to  continued  presence  of  Appellee 
St.  Luke's  Hospital). 

Thus,  even  if  it  could  somehow  be  said  that  an  action 
remained  against  Appellee  White,  which  we  deny,  it 
is  abundantly  clear  that  as  to  this  appellee,  St.  Luke's 
Hospital,  the  limitations  period  had  expired  long  be- 
fore the  suit  was  commenced.  St.  Luke's  Hospital 
never  went  anywhere.  It  could  and  should  have  been 
sued,  if  at  all,  within  two  years  of  the  accrual  of  the 
cause  of  the  action — by  August  31,  1953,  or,  even  as- 
suming the  validity  of  the  married  woman  contention, 
by  August  31,  1961.  Any  way  that  it  is  calculated,  the 
date  of  filing — October  14,  1963 — was  far  too  late. 
This  is  so  even  if  it  were  conceded  that  Appellee  White 
was  the  agent  of  the  hospital,  as  it  is  not  necessary 
to  join  principal  and  agent  as  joint  tortfeasors.  2  Am. 
Jur.,  Agency,  Section  437. 

Thus  the  judgment  of  dismissal  must  be  affirmed. 

V 

THE  COURT  PROPERLY  DISMISSED  THE 
COMPLAINT  IN  THAT  THE  APPELLANT  DE- 
LAYED UNCONSCIONABLY  LONG,  TAKING 
INADEQUATE  ACTION,  AFTER  THE  AL- 
LEGED DATE  OF  DISCOVERY  AND  BEFORE 
SUIT. 
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As  argued  above,  the  record  evidence  and  the  find- 
ings of  fact  by  the  court  are  fully  sufficient  to  support- 
its  determination  that  the  discovery  rule  should  not 
be  applied  to  the  instant  cause,  and  that  the  complaint, 
therefore,  was  properly  dismissed.  However,  as  we 
argued  befoi-e  the  trial  court  (T.R.  72-74),  even  if  that 
determination  were  wrong,  and  if  the  cause  of  action 
could  be  said  to  have  accrued  with  the  August,  1962, 
"discovery"  of  the  alleged  malpi'actice,  the  action 
should  still  be  barred  by  the  appellant's  further  delay 
before  filing  suit — more  than  thirteen  months  later. 

This  Court  made  it  clear  in  the  remanding  decision 
that  application  of  the  discoveiy  rule  to  save  an  other- 
wise stale  claim  should  be  tempered  by  equitable  con- 
isderations  such  as  a  plaintiff's  diligence  and  prompt- 
ness in  acting  as  compared  to  the  attendant  prejudice 
to  the  potential  defendants : 

"This  suggests,  in  our  estimation,  that  the  discovery 
doctrine  is  itself  subject  to  some  restraint  as  the 
time  from  the  occurrence  of  the  malpractice  grows 
greater.  In  such  circumstances,  the  considerations 
of  fairness  to  the  defendant  underlying  statutes  of 
limitation  become  more  insistent,  while  the  plaintiff's 
appeals  to  equity  implicit  in  the  discovery  doctrine 
become  less  so.  We  believe  the  Idaho  courts  would 
apply  a  concept  akin  to  the  equitable  doctrine  of 
laches  to  limit  the  discovery  rule,  a  rule  which  itself 
has  its  genesis  in  equity.  Thus,  the  suit  of  a  plaintiff 
who  is  reasonably  diligent  may  be  barred  if  the  de- 
fendant shows  undue  prejudice  because  of  an  ex- 
treme lapse  of  time  between  the  commission  of  the 
wrongful  act  and  the  commencement  of  suit." 

Here  more  than  a  decade  elapsed  between  the  alleged 
error  and  the  date  of  discovery.  In  and  of  itself,  this 
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period  would  be  compelling  upon  a  court  acting  equit- 
ably to  hold  that  a  defendant  ought  not  to  be  subjected 
to  suit  upon  deteriorated  evidence.  Thus,  in  the  case 
of  Wilder  v.  Haworth,  213  P.  2d  797,  cited  by  the  Court 
of  Appeals,  the  Oregon  court  stated  the  following : 

"Moreover,  broad  consideration  of  justice  required 
that  there  should  be  statutes  of  repose  to  prevent  pre- 
sentation of  stale  claims  and  discourage  the  asser- 
tion of  fraudulent  ones.  'The  statute  of  limitations 
is  a  statute  of  repose,  designed  to  protect  the  citizens 
from  stale  and  vexatious  claims,  and  to  make  an  end 
to  the  possibility  of  litigation  after  the  lapse  of  a 
reasonable  time.'  Guaranty  Trust  Co.  of  New  York 
V.  United  States,  304  U.S.  126,  58  S.  Ct.  785,  790, 
82  L.  Ed.  1224.  Such  protection  is  especially  neces- 
sary in  cases  of  the  present  sort.  The  physician  and 
surgeon  often  are  handicapped  in  their  defense,  be- 
cause of  the  mute  appeal  that  is  made  to  the  sympa- 
thies of  jurors  by  the  pitiable  condition  of  plaintilfs 
in  many  malpractice  cases.  For  obvious  reasons,  they 
should  not  be  further  handicapped  by  having  to  com- 
bat stale  claims." 

All  the  considerations  set  forth  in  the  Wilder  case 
demand  that  this  appellant's  suit  be  barred.  But  in  ad- 
dition to  the  long,  and  as  previously  noted,  unnecessary, 
lapse  in  time  between  the  alleged  wrong  and  the  date 
of  discovery,  the  appellant  then  waited  more  than  a 
year  before  instituting  suit.  It  should  be  noted  that 
many  of  the  cases  cited  by  the  Court  of  Appeals  in  its 
discussion  of  the  equitable  considerations  in  applying 
the  discovery  rule  were  cases  in  which  the  statute  of 
limitations  period  was  set  at  a  year.  Hundley  v.  St. 
Franxiis  Hospital,  327  P.  2d  131  (1958) ;  Greninger  v. 
Fischer,  184  P.  2d  694  (1947)  ;  Costa  v.  Regents  of 
University  of  California,  254  P.  2d  85 ;  Agnew  v.  Lar- 
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ncm,  185  P.  2d  851.  Here  the  lon^  delay  is  laches  upon 
laches  which  has  accumulated  while  the  evidence  has 
thrown  stale.  Speakine;  in  Chemuuf/  Mminrj  Co.  v.  Haro- 
!('!/,  supra,  cited  by  the  Court  of  Appeals,  the  Idaho 
Supreme  Court  set  itself  against  dilatory  practices, 
stating  the  following  with  regard  to  the  tiial  coui't's 
discussion  in  denying  an  amendment?);  •c^luptii  ^,ni>iiim 

"Section  4229  was  inacted  for  the  protection  of  the 
diligent  and  those  who  have  acted  in  gootl  faith,  and 
not  for  those  guilty  of  inexcusable  laches  or  who  have 
neglected  to  i)reserve  their  rights  when  they  have  had 
abundant  opportunity  accorded  them  for  that  pur- 
pose "  '(iotu'cj  .^Biob  oidBnoiD8fiO'jnu  'io  a-JBov 
)  './.i  i'.uiii  rror^.tjlorfo'j  orf)  .'torfJO'yoJ  noAi-.T  /['jufa 
Waiting  ■hiofe' than  a  yeai*  afta*  fvassage  of  more 
than  a  decade  is  too  much  in  itself,  but  it  is  even  worse 
when  we  consider  what  the  appellant  did  during  that 
time.  She  learned  that  a  doctor  disagreed  as  to  the  read- 
ing of  a  slide — an  event  that  could  happen  without  a 
hint  of  malpractice— and  she  went  to  a  lawyer  (R.  178, 
180 ) .  Then  she  did  nothing.  There  is  nothing  to  show 
that  either  she  or  anyone  for  her  sought  any  corrobor- 
ating evidence  or  additional  facts  to  suggest  malprac- 
tice. There  was  nothing  further  to  bring  to  the  court  a 
showing  that  she  had  been  wronged  and  that  special 
circumstances  warranted  giving  her  a  day  in  court 
despite  the  delay.  There  was  nothing  but  delay,  and 
nothing  offered  to  justify  it.  Then,  finally,  the  appellant 
(or  her  counsel)  filed  suit  without  giving  notice  to  the 
appellee  hospital  of  a  possible  claim — without  making 
a  demand.  She  testified  that  she  "knew"  Appellee  M^-^ 
Carter  had  received  "notice"  from  Dr.  Shaw  and  that 
she  "assumed"  he  would  tell  Appellees  Popma  and 
White  (R.  179).  But  she  never  even  mentioned  the  ap- 
pellee hospital.  And,  the  "notice"  to  which  she  referred 
was  hardly  what  one  could  consider  a  usual  notice  of 
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claim  (R.  78).  Counsel  for  appellant  may  contend  that    J 
Appellee  McCarter  was  in  fact  an  agent  of  Appellee    " 
St.  Luke's  Hospital,  but  as  discussed  in  a  subsequent 
portion  of  this  brief,  there  was  no  such  showing. 

In  short,  the  appellant  delayed  eleven  years  before 
making  inquiry  as  to  the  diagnosis.  And  if  that  is  not 
enough  to  bar  the  claim,  she  and  her  counsel  then  de- 
layed another  thirteen  months  before  filing  suit.  Bear 
in  mind  that  this  was  not  a  delay  of  thirteen  months 
after  injury,  as  in  the  typical  tort  cases — this  was  thir- 
teen months  of  unconscionable  delay  piled  upon  eleven 
years  of  unconscionable  delay.  Surely  either  is  too 
much.  Taken  together,  the  conclusion  must  be  that  the 
appellant  has  waited  too  long,  and  that  the  judgment  of 
dismissal  must  be  affirmed. 


VI 

THE  COURT  PROPERLY  DISMISSED  THE 
COMPLAINT  AS  TO  APPELLEE  ST.  LUKE'S 
HOSPITAL  FOR  THE  FURTHER  REASON 
THAT  THERE  WAS  NO  SHOWING  THAT  THE 
HOSPITAL  WOULD  BE  LIABLE  EVEN  IF  MAL- 
PRACTICE WERE  PROVED  ON  THE  PART  OF 
THE  DOCTORS. 

At  page  4  of  this  Court's  opinion  establishing  the  law 
of  this  case  (T.R.  60) ,  it  was  made  clear  that  the  plain- 
tiff has  the  burden  of  justifying  a  long  delay  in  bring- 
ing suit : 

"In  addition,  the  burden  of  establishing  a  claim 
rests  upon  the  plaintiff,  and  the  stale  nature  of  the 
evidence  cuts  two  ways,  mitigating  against  him  as 
well  as  the  defendant." 
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Here,  the  appellant  seeks  to  assert  a  twelve-year-old 
claim  against  the  appellee  St.  Luke's  Hospital,  but  as 
argued  before  the  trial  court  (T.R.  67-69,  81-83), 
there  was  no  showing  of  any  facts  to  justify  dragging 
this  haspital  through  the  courts  so  many  years  after 
its  only  possible  relation  to  the  suit — or,  for  that  mat- 
ter, at  any  time. 

The  trail  court  rejected  certain  offers  of  proof  by 
this  appellee  to  show  the  lack  of  any  master-servant  or 
principal-agent  relationship  between  the  doctors  and 
the  hospital  (R.  190,  192).  However,  the  record  as  it 
stands  is  fully  sufficient  to  sustain  this  argument  up- 
on appeal  as  a  further  reason  for  affirming  dismissal 
of  the  complaint.  As  noted  above,  this  Court  placed  the 
burden  upon  the  appellant,  and  the  appellant  has  failed 
to  meet  it. 

In  the  first  place,  the  appellant  failed  to  offer  any 
evidence  of  a  master-servant  relationship  between  the 
doctors  and  the  hospital,  even  though  the  authorities 
hold  that  physicians  do  not  generally  stand  in  such  a 
relationship : 

"Cases  generally  hold  that  the  hospital  is  not  liable 
for  the  negligence  or  malpractice  of  a  staff  physician 
in  the  treatment  of  his  patient  in  the  hospital.  Em- 
phasis is  generally  placed  upon  the  contract  for  medi- 
cal treatment  between  patient  and  physician,  and 
the  absence  of  any  right  of  the  hospital  to  control  the 
physical  conduct  of  the  physician  while  he  is  minist- 
ering to  the  plaintiff."  Hospital  Law  Maniuil,  Health 
Law  Center,  University  of  Pittsburgh,  Vol.  Ila. 

See  also  Restatement  of  the  Law  of  Agency,  2d,  Section 
223,  Comment  A.,  recognizing  that  normally  physi- 
cians employed  by  a  hospital  are  not  servants  of  the 
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hospital  and  it  is  only  under  particular  circumstances 
that  such  is  the  case. 

This  precise  question  has  not  been  considered  by  the 
Idaho  Supreme  Court,  but  authorities  from  other  ju- 
risdictions are  relatively  plentiful.  The  Colorado  Su- 
preme Court,  for  example,  stated  the  following  in  the 
case  of  Rosane  v.  Senger,  149  P.2d  372,  374  (1944) : 

"A  hospital,  a  corporation  as  here,  cannot  be  licensed 
to,  and  cannot,  practice  medicine  and  surgery.  The 
relation  between  doctor  and  patient  is  personal.  That 
a  hospital  employs  doctors  on  its  staff  does  not  make 
it  liable  for  the  discharge  of  a  professional  duty  since 
it  is  powerless  under  the  law,  to  command  or  forbid 
any  act  by  them  in  the  practice  of  their  profession. 
Unless  it  employes  those  whose  want  of  skill  is  known, 
to  it,  or  by  some  special  conduct  or  neglect  makes 
it  so  responsible  for  their  malpractice  (and  no  such 
allegation  here  appears)  it  cannot  be  held  liable 
therefor." 

The  Illinois  case  of  Hoke  v.  Harrishurg  Hospital, 
Inc.,  211  111.  App.  247,  involved  a  radiologist  employed 
by  the  hospital,  of  which  he  was  a  shareholder  and  with 
which  he  divided  earnings  from  x-rays.  Even  there  the 
court  held  that  the  hospital  was  not  liable  for  burns 
caused  during  the  taking  of  x-rays,  stating  at  page 
252: 

"Even  though  Dr.  Nyberg  had  been  employed  by  the 
defendant  as  an  x-ray  specialist  to  operate  the  ma- 
chine and  to  give  x-ray  treatments  to  the  patients  in 
the  hospital,  that  would  not  in  itself  establish  the  re- 
lationship of  master  and  servant  so  as  to  make  the 
hospital  liable  for  his  negligent  acts.  The  general  rule 
is  that  such  x-ray  specialist  is  regarded  as  in  the 
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same  professional  class  as  a  doctor  and  proceeds  upon 
his  own  judgment  as  to  how  and  what  should  be 
done." 

In  the  1957  California  case  of  Mayers  v.  Litmc,  316 
P.2d  351,  an  action  against  staff  physicians  and  a  hos- 
pital, the  court  affirmed  a  non-suit  of  the  hospital: 

"The  judgment  of  non-suit  in  favor  of  defendant 
Midway  Hosi)ital  was  patently  correct.  Defendant 
Litow  performed  the  surgery  with  the  assistance  of 
Dr.  Feinstein.  No  evidence  was  introduced  to  show 
that  any  other  possible  agents  or  employees  of  the 
hospital  were  present  during  the  operation.  These 
two  doctors  were  both  on  the  staff  of  defendant  Mid- 
way Hospital;  this  meant  they  were  privileged  to 
bring  their  cases  to  the  hospital.  Normally  the  ques- 
tion of  agency  is  one  of  fact  for  the  jury,  (citing  au- 
thorities) but  in  this  case  there  is  nothing  in  the 
record  from  which  it  may  legitimately  be  inferred 
that  defendants  Litow  or  Dr.  Feinstein  was  an  agent 
or  employee  of  the  hospital." 

In  the  Georgia  case  of  Porter  v.  Patterson,  107  Ga. 
App.  64,  129  S.E.  2d  70,  74  (1962),  the  court  found  the 
hospital  liable  for  acts  of  nurses  in  its  employ,  but 
recognized  that  the  hospital  would  not  be  liable  for 
medical  acts: 

"In  taking  this  view  these  courts  classify  the  acts  of 
nurses  and  other  employees  for  which  the  hospital  is 
liable  in  tort  as  administrative  or  clerical  acts,  and 
the  acts  for  which  it  has  no  liability  as  those  which  re- 
quire medical  skill  or  judgment  (see  41  C.J.S.,  Hos- 
pitals, §8,  p.  348)  whether  an  act  is  merely  admin- 
istrative so  that  negligence  in  its  performance  is  im- 
puted to  the  hospital,  or  non-administrative  depends 
on  the  nature  or  character  of  the  act." 
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To  the  same  effect  is  Swigerd  v.  Ortonville,  246 
Minn.  339,  75N.W.2d217: 

"In  taking  this  view  these  courts  classify  the  acts  of 
nurses  and  other  employees  for  which  a  hospital  is 
liable  in  tort  is  administrative  or  clerical  acts,  and 
the  acts  for  which  it  has  no  liability  as  those  which 
require  an  exercise  of  medical  skill  or  judgment." 

Where  the  physician  in  question  maintains  his  own 
practice  as  well  as  serving  on  the  staff  of  the  hospital, 
it  is  almost  universally  held  that  he  is  not  a  servant 
of  the  hospital  and  that  the  hospital  cannot  be  liable  for 
his  acts  of  malpractice.  See  Hoke  v.  Harinshurg  Hos- 
pital, Inc.,  supra;  Mayers  v.  Litow,  supra;  Fowler  v. 
Norways  Sanitorium,  112  Ind.  App.  347,  42  N.E.  2d 
415  (1942) ;  Smith  v.  Duke  University,  219  N.C.  628, 
14  S.  E.  2d  643  (1941) ;  see  also  cases  collected  at  69 
A.L.R.  2d  305,  325-332.  Here  both  of  the  doctors  alleg- 
ed by  the  appellant  to  have  been  agents  of  St.  Luke's 
Hospital — Appellee  McCarver  and  Appellee  White — 
maintained  their  own  practices  outside  the  hospital  (R. 
91,195). 

In  view  of  this  general  rule  that  a  hospital  is  not 
liable  for  the  medical  acts  of  its  staff  physicians,  it  was 
incumbent  upon  the  appellant  to  present  evidence  that 
she  had  a  right  to  sue  this  hospital  for  the  alleged  acts 
of  the  appellee  doctors.  This  would  be  so  in  any  case — 
but  particularly  here  where  some  twelve  years  have 
elapsed  since  the  acts  in  question,  with  the  evidence 
grown  stale,  and  where  the  Court  of  Appeals  has  spe- 
cifically stated  that  the  burden  of  thus  establishing  a 
claim  is  upon  the  appellant. 

Counsel  for  appellant  at  the  June  2,  1965,  hearing, 
at  which  he  was  supposed  to  offer  evidence  to  justify 
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applying  a  rule  to  allow  suit  far  beyond  the  applicable 
limitations  period,  called  Drs.  White  and  McCai-ter  to 
I  lie  stand.  But  he  asked  them  nothing  with  regard  to 
Llie  involvement  of  St.  Luke's  Hospital  in  theii*  treat- 
ment of  the  a{)pellant.  In  fact,  when  counsel  for  this 
appellee  attempted  to  ascertain  this  infonnation  on 
cross-examination,  counsel  for  appellant  objected  (R. 
91,  158,  159,  190,  192).  What  was  revealed,  however, 
was  that  as  respects  the  interpretation  of  slides,  the 
medical  activities  of  the  pathologist,  the  hospital  ex- 
ercised no  control  ( R.  91 ) .  The  departinent  head  status 
and  supervision  by  the  hospital  as  respects  Appellee 
McCarter  were  shown  to  be  limited  to  record  keeping 
and  administrative  functions  (R.  90-91),  which  are 
of  course  not  involved  in  this  case.  All  that  was  shown 
as  to  Dr.  White  was  that  he  performed  the  various 
surgeries  at  the  hospital. 

Counsel  for  appellant  makes  much  of  an  argument 
that  there  was  a  continuing  doctor  and  patient  relation- 
ship between  Appellee  White  and  the  appellant  until 
well  into  the  permissible  statutory  period  (actually,  the 
amended  complaint  alleges  September  of  1961 — still 
more  than  two  years  before  the  filing  of  the  action). 
As  discussed  above,  the  court  found,  on  substantial  evi- 
dence, that  such  was  not  the  case  (Finding  of  Fact  No. 
12,  T.R.  119).  However,  even  if  it  were,  there  was 
neither  evidence  nor  argument  of  any  continuing  re- 
lationship with  the  appellee  hospital.  On  the  contrary, 
it  was  shown  that,  except  for  the  1956  thyroidectomy, 
all  of  the  post-1952  contacts  of  the  appellant  with  Ap- 
pellee White  occurred  at  his  private  office  in  Boise, 
rather  than  at  St.  Luke's  Hospital  (R.  195).  Except 
for  her  treatment  in  connection  with  the  1951  surgery 
and  the  1956  thyroidectomy,  her  only  relationship  with 
the  hospital  was  sending  checks  to  pay  her  bill  (R.  170) . 
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In  short,  the  appellant  has  made  no  showing  against 
the  appellee  hospital.  Under  the  principles  laid  down 
by  this  Court  in  Owens  v.  White,  et  at,  supra,  it  is  clear 
that  her  claim  is  barred  by  the  Idaho  two-year  statute 
of  limitations  unless  she  can  show  special  circumstances 
delaying  its  operation.  Surely  one  of  these  must  be 
that  she  is  suing  a  defendant  that  would  have  legal  lia- 
bility if  malpractice  were  proved.  Having  failed  to  do 
so,  and  upon  application  of  the  equitable  considerations 
dictated  by  this  Court,  that  claim  must  fail.  Whatever 
the  ruling  may  be  as  to  the  other  findings  and  con- 
clusions of  the  trial  court,  the  judgment  of  dismissal 
as  to  this  appellee  must  be  affinned. 

CONCLUSION 

In  sum,  what  we  have  here  is  an  attempt  by  the  ap- 
pellant to  bring  a  claim  far  beyond  the  time  allowed  by 
the  statute  of  limitations  without  any  sufficient  show- 
ing why  she  should  be  permitted  to  do  so.  Stated  simply, 
the  appellant  is  a  skilled  nurse,  conscious  of  cancer  and 
well  aware  of  the  improving  techniques  of  diagnosis  of 
that  type  of  disease.  She  had  notice  even  prior  to  the 
surgery  she  complains  of  that  a  mistake  may  have  been 
made,  "she  had  full  oppoi'tunity  at  any  time  thereafter 
to  ascertain  the  facts  of  her  case,  and  yet  for  more  than 
a  decade  she  did  nothing. 

The  trial  court,  following  precisely  the  procedure 
spelled  out  by  this  Court  in  its  remanding  opinion,  has 
entered  its  findings  of  fact  fully  supported  by  substan- 
tial, competent  evidence.  From  those  facts  it  reached 
the  only  conclusions  it  could — that  the  appellant's 
claim,  if  any,  accrued  at  the  date  of  the  acts  complained 
of,  that  there  was  no  showing  of  due  diligence  sufficient 
to  justify  application  of  the  so-called  discovery  rule, 
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that  prejudice  to  the  appellees  outweighs  the  desirabili- 
ty of  allowing  the  appellant  to  present  her  claim,  that 
under  Idaho  law  the  statute  of  limitations  was  not 
tolled  by  the  appellant's  mai'ital  status,  and  that,  there- 
fore, the  twelve-year-old  claim  is  barred  by  the  two- 
year  statute  of  limitations. 

Over  and  above  all  the  foregoing,  it  is  manifest  from 
the  facts  that  the  appellant  should  be  barred  by  a  fur- 
ther unconscionable  delay  of  more  than  thirteen  months 
after  the  alleged  discovery  of  the  wrong  and,  as  to 
Appelle  St.  Luke's  Hospital,  a  complete  failure  to  show 
that  the  hospital  could  be  liable  even  if  malpractice 
were  proved  on  the  pait  of  the  doctors. 

The  trial  court's  dismissal  of  the  appellant's  com- 
plaint must  be  affirmed. 

Respectfully  submitted, 

MOFFATT,  THOMAS,  BARRETT 
&  BLANTON 


By- 


of  the  firm 

Residence :  525  First  Security  Bldg. 
Boise,  Idaho 
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APPEAL  FROM  SUMMARY  JUDGMENT  OF  DISMISSAL 
OF  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  IDAHO, 
SOUTHERN  DIVISION 


HONORABLE  RAY  McNICHOLS,  Judge 


BRIEF  OF  RESPONDENTS 
DOCTORS  RAYMOND  WHITE, 
JOHN  C.   McCARTER  and 
ALFRED  POPMA 


STATEMENT  AS  TO  JURISDICTION  AND  FACTS 

No  question  has  ever  been  raised  as  to  the  juris- 
diction of  the  Federal  Court  over  this  case.     The  Plain- 
tiff at  the  time  of  the  commencement  of  the  action  was 
a  citizen   of  the  State  of  California.    All  four  Defendants 
yiere  citizens  of  the  State  of   Idaho.    The  amount  in 
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controversy  exceeded  the  sum  of  $10,  000.  00  over  and 
above  interest  and  costs.  J 

The  Statement  of  Facts  as  set  out  in  Appellant's 
Brief  is,  to  say  the  least,  about  as  favorable  to  her  as 
could  be  done.  We  could  give  another  side  of  the  pic- 
ture but  it  would  only  belabor  this  Court  and,  in  the  | 
final  analysis,  we  believe  that  in  our  Argument  we  hav( 
pointed  out  t  hat  the  Findings  of  Fact  are  well  supportee 
by  substantial  evidence  and  any  controversy  or  conflict 
in  the  facts  becomes  entirely  immaterial. 

POINTS  AND  AUTHORITIES 

I 

Limitation  of  actions  in  Idaho  for  personal  injurit 
is  statutory. 

Sec.  5-219  (4)  Idaho  Code 

II. 

Even  though  it  is  entirely  possible  for  different 
minds  to  reach  different  conclusions  upon  the  facts,  th( 
rule  of  presumption  of  correctness  of  the  decision  of 
the  trial  Court  reached  upon  trial  in  which  the  witnesse 
are  present,  requires  that  "however  meager"  the  sup- 
porting evidence  may  be,  the  findings  of  the  trial  Court 
must  be  sustained. 

Chatterton  vs.  Luker 
66  Idaho  242 
158  P  2d  809 
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Nelson  vs.  Altizer 

65  Idaho  428 
144  P2d  1009 

Loosli  vs.  Heseman 

66  Idaho  469 
162  P2d  393 

Conley  vs.  Amalgamated  Sugar  Co. 
74  Idaho  416 
263  P2d  705 

In  Re  Randall's  Estate 
58  Idaho  143 
70  P2d  389 

Smith  vs.   Clearwater  County 
65  Idaho  271 
143  P2d  561 

Watkins  vs.  Watkins 
76  Idaho  316 
281  P2d  1057 

Angleton  vs.  Angleton 
84  Idaho  184 
370  P2d  788 

Rule  52  IRCP 

III. 

In  Idaho  a  married  woman  may  commence  and 
maintain  an  action  in  her  own  name  for  her  personal 
injuries  without  joining  her  husband  as  a  party  plaintiff. 

Muir  vs.  City  of  Pocatello 
36  Idaho  532 
212  Pac  345 
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Lorang  vs.  Hays 
69  Idaho  440 
209  Pac  2d  733 

Frederickson  &  Watson  Constr. 
Co.  ,  et  al  vs.  Boyd 
102  Pac  2d  627 

Idaho  Territorial  Laws 
1863-64,  p.   557 

Idaho  Territorial  Laws 
1880-81,  p.   32 

Idaho  Territorial  Laws 
1863-64,  p.   78 

Idaho  Territorial  Laws 
1874-75,  p.   80 

Idaho  Territorial  Laws 
1880-81,  p.  35 

Revised  Statutues  of  Idaho  1887, 
Section  4093 

Idaho  Session  Laws 
1903,  p.  346 

Sec.   5-230(4)  Idaho  Code 

ARGUMENT 

In  our  opinion  the  Appellant  has  not  only  missed 
the  points  of  law  involved,  but  has  entirely  misconstruec 
the  opinion  of  this  Court  on  the  former  appeal  as  found 
in  Owens  vs.  White,  et  al,  342  Fed  2d  817.    In  that 
opinion  Judge    Koelsch,  speaking  for  the  Court  said, 
among  other  things: 
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"Whether  plaintiff's  claim  has  accrued  is 
a  question  of  law  (Chemung  Mining  Co.  vs. 
Hanlev.   9  Idaho  78«,   77  Pac.   22(5  (1904)), 
and    like  all  issues  of  law  must  be  resolved 
by  the  court  even  though  this  will  require 
evidence;  in  other  words,  the  issue  presents 
a  preliminary  matter  for  the  court,  rather 
than  the  jury,  since  it  does  not  reach  the 
merits  of  the  claim  but  instead  involves 
the  very  existence  of  the  claim  itself.  ***" 

Again,  this  Court  suggested  in  its  opinion: 

"This  suggests,  in  our  estimation,  that  the 
discovery  doctrine  is  itself  subject  to  some 
restraint  as  the  time  from  the  occurrence 
of  the  malpractice  grows  greater.    In  such 
circumstances,  the  considerations  of  fairness 
to  the  defendant  underlying  statutes  of  limita- 
tion become  more  insistent,  while  the 
plaintiff's  appeals  to  equity  implicit  in  the 
discovery  doctrine  become  less  so.    We 
belief  the  Idaho  courts  would  apply  a  concept 
akin  to  the  equitable  doctrine  of  laches  to 
limit  the  discovery  rule,  a  rule  which  itself 
has  its  genesis  in  equity.     Thus,  the  suit  of  a 
plaintiff  who  is  reasonably  diligent  may  be 
barred  it  the  defendant  shows  undue  prejudice 
because  of  an  extreme  lapse  of  time  between 
the  commission  of  the  wrongful  act  and  the 
commencement  of  suit.   ***" 

And,  lastly,  this  Court  gave  the  following   admonition: 

"Factors  which  might  be  considered  in  making 
such  a  determination  would  be  illustrated  by 
but  not  limited  to:    the  nature  of  the  alleged 
injury,  the  relative  difficulty  of  proving  the 
wrong  as  contrasted  with  rebutting  that  proof, 
the  availability  of  witnesses  and  records,  the 
existence  of  a  continuing  relationship  between 
doctor  and  patient,  and  the  inherent  difficulty 
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of  discovering  certain  wrongs." 

As  heretofore  pointed  out  Appellant  has  not  only 
missed  the  points  of  law  involved  in  this  case  but  has  I 
entirely  misconstrued  the  opinion  of  this  Court  in  Oweni 
vs.  White,  et  al  ,  342  Fed  2d  817,  and  from  page  29  to 
the  middle  of  page  54  has  not  only  argued  that  this  Cour 
opinion  was  wrong  but  that  the  trial  Court  erred  in  fol- 
lowing it.    She  insists,  notwithstanding  this  Court's 
opinion,  that  the  "discovery  doctrine"  was  a  question  of 
fact  for  the  jury  in  harmony  with  their  demand  that  a 
trial  be  had  upon  all  issues  of  fact.    If,  in  the  judgment 
of  the  Appellant,  this  Court's  opinion  in  Owens  VB.  Whll 
et  al.  supra,  was  erroneous  her  duty  was  plain  to  peti- 
tion for  rehearing  and  point  out  the  errors.    This  was 
not  done  and  that  opinion  stands  as  the  law  of  this  case 
and  the  directional  procedure  to  the  trial  Court. 


I 


Agreeable  with  the  opinion  of  this  Court  and  the 
admonitions  and  suggestions  therein  contained,  the 
trial  Court  on    June  2,  1965,  spent  a  very,  very  long 
day  in  taking  testimony  from  all  parties  involved  in 
the  action,  and  from  this  testimony  made  certain  Find- 
ings of  Fact  which  will  hereinafter  be  xeferred  to. 

Almost  at  the  outset  of  Appellant's  brief,  on  page 
16  thereof,  it  is  argued  that  the  basis  for  the  "discover 
■doctrine"  as  set  out  in  the  Idaho  case  ofBilUngg  vs. 
Sisters  of  Meroy  of  Idaho,  86  Idaho  485,  389  Pac  2d  22^ 
(1964)  has  been  recognized  in  this  state,  as  announced  i 
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QerUoh  VB.  SohultZ.  72  Idaho  507,   244  Pac  2d  1095 
(1952).    The  "discovery  doctrine"  as  used  in  malpractice 
cases  is  purely  a  rule  of  equity  and  this  has  been  over- 
looked by  the  Appellant.    Gerlaoh  is  a  case  based  upon 
fraud  and  the  statute  of  limitations  in  affect  at  the  time 
of  the  Gerlaoh  decision  was  as  follows: 

"Section  5-218  I.C. 

1  *** 

2  *** 

3.  *** 

4.  An  action  for  relief  on  the  ground  of 
fraud  or  mistake.     The  cause  of  action  in 
such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery,  by  the  aggrieved  party, 

of  the  facts  constituting  the  fraud  or  mistake." 

The  applicable  statute  that  we  are  dealing  with  in 

the  current  case  is  Section  5-219  I.C. ,  which  is  as 

follows: 

"Section  5-219  I.C. 
2^     *** 

2  *** 

3  *** 

4.     An  action  to  recover  damages  for  an 
injury  to  the  person,  or  for  the  death  of 
one  caused  by  the  wrongful  act  or  neglect 
of  another. 

g      ***" 

Thus,  it  is  seen  that  these  cases  dealing  in  fraud 
and  the  discovery  thereof  have  no  application  whatsoever 
to  the  case  at  hand. 

It  is  utterly  astounding  that  the  Appellant  should 
argue  that  the  matter  of  summary  judgment  should  be 
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raised  by  an  answer,  in  light  of  the  record  in  this  case, 
At  the  time  the  motion  for  a  summary  judgment  \vas 
being  discussed  the  question  arose  as  to  whether,  in  th( 
light  of  the  record,  the  Defendants  should  be  required 
to  file  their  answer  and  set  up  the  matters  that  were 
being  raised  by  the  motion,  and  the  trial  Court  very  apl 
made  this  observation  to  Mr.  Vernon  K.  Smith,  trial 
counsel  for  the  Appellant,  which  starts  at  page  18  of 
Volume  3  of  the  Transcript  of  Record  on  Appeal  in  this 
case: 

"THE  COURT:    Well,  you  have  touched  on 
one  thing  and  I  have  a  feeling  that  this  is 
important  in  this  case  and  it  no  doubt  will 
go  to  the  Circuit  Court  again,    I  think  it  was 
unfortunate  that  it  went  without  the  key  issue 
being  decided  the  other  time  and  it  was  not 
necessary  for  it  to  occur.    It  shouldn't 
have  been  necessary  to  have  more  than  one 
appeal . 

The  first  thing  that  worries  me  is  your 
contention  that  the  matter  on  the  summary 
judgment  doesn't  properly  bring  these 
issues  before  the  court  as  of  today.     I 
want    to  ask  you  if  you  stand  on  that  position 
because  certainly  the  defendants  could 
promptly  this  afternoon  file  answers  in  which 
they  raise  the  Statute  of  Limitations  and  they 
recopy  and  file  their  motion  for  summary 
judgment.    What  I  am  asking  you  is  if  that 
is  what  you  want  to  stand  on  because  then 
counsel  might  want  to  protect  themselves, 
file  their  answers  and  then  a  summary 
judgment. 

MR.  SMITH:    I  can't  see  where  I  would  gain  by  it. 
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Clearly  and  without  any  further  comment  whatever 
we  have  the  acceptance  of  the  Appellant  that  the  Court 
should  decide  the  matter  on  the  record  as  it  stood, 
without  requiring  the  Defendants  to  plead  the  statute  of 
limitations  by  way  of  answer.    If  the  above  is  insufficient, 
we  call  the  Court's  attention  to  Finding  No.  II  of  the  Find- 
ings of  Fact  and  Conclusions  of  Law  as  found  in  the 
Clerk's  Transcript  at  page  219,  which  is  as  follows: 

"At  the  said  hearing  of  August  23,   1965, 
counsel  for  the  plaintiff  stipulated  that 
the  Motion  for  Summary  Judgment  was 
properly  before  the  court  and  directed  to 
the  plaintiff's  Amended  Complaint,  waiving 
the  objection  that  an  Amended  Answer  to 
the  Complaint,  or  in  the  alternative,  a 
Motion  raising  the  Statute  of  Limitations, 
had  not  been  made.  " 

With  what  grace  can  the  Appellant  now  argue  before 
this  Court  that  the  trial  Court  committed  error  in  con- 
sidering the  matter  of  the  statute  of  limitations  on  the 
motion  for  a  summary  judgment  without  it  being  pled  in 
an  answer? 

The  next  question  now  raised  by  the  Appellant  is 
that  the  findings  of  fact  made  by  the  trial  Court  are 
supported  by  no  or  insufficient  evidence.    At  the  hearing 
before  the  Court  on  June  2,  1965,  the  question  for  deter- 
mination was  whether  the  "discovery  doctrine"  should 
be  invoked  in  this  case.    That  was  the  question  of  fact 
to  be  determined  by  the  Court  under  all  of  the  evidence, 
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facts  and  circumstances. 

Before  we  go  to  the  facts  let  us  examine  the  Idah 
Law  so  we  will  know  what  yardstick  to  use  as  a  measui 
ment.  There  are  many  cases  in  Idaho  on  this  question 
In  Chatterton  vs.  Luker.  66  Idaho  242,  158  P  2d  809,  : 
was  said  by  Justice  Miller  speaking  for  a  unanimous 
Court,  as  follows: 

"(3-5)  We  think  all  that  need  be  said  relative 
to  the  evidence,  or  the  sufficiency  thereof, 
is  governed  by  the  following  authorities: 

The  recent  case  of  Cheoketts  v.  Thompson. 
65  Idaho  715,  152  P  2d  585,  wherein  it  is 
said: 

'This  Court  has  repeatedly  held  that  where 
conflicting  evidence  is  submitted  to  a  trial 
court  sitting  without  a  jury,  either  as  a 
court  of  law  or  as  a  court  of  equity,  the 
findings  of  the  court  on  questions  of  fact 
will  not  be  disturbed  where  there  is  com- 
petent evidence  to  support  them.     (Viel  VBo 
SummerB,  35  Idaho  182,  209  P.  454; 
Davenport  v,  Burks,  30  Idaho  599,  167  P 
481;  LUB  V.   Psoararo,  41  Idaho  425,   238 
P  1021;    CollinB  V.  Hibbard.  48  Idaho  178, 
279  p.  619;  Snell  V.  Stickler.  50  Idaho  648, 
299  P  1080;  State  v»  Snoderly,  6i  Idaho  314, 
101  P  2d  9;    Roddy  v.  State  qdaho) ,  139 
P  2d  1005;    Plociano  V.  Miller  ndaho)  , 
137  P  2d  788;   MoCarty  v.  Sauer  (Id&ho) . 
136   P  2d  742.' 

And  again,  in  the  case  of  NelBOn  VB.  Altlzer, 
65  Idaho  428,  144  P  2d  1009,  it  is  said: 

'"Furthermore,  where  the  facts  "might  very 
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well  lead  different  minds  to  reaching 
different  conclusions  upon  the  issue 
presented;  and  where  such  is  the  case, 
however  meager  the  evidence,  if  it  is 
of  a  substantial  nature  and  character 
(as  in  the  instant  case) ,  the  findings  of 
the  triers  of  fact  should  prevail." 
(MoKlgglok  V.  Oregon  Short  Line  R.  Co.  . 
13  Idaho  195,   89  P.  629;  Fleenor  V.  Oregon 
Short  Line  R.  Co, .  16  Idaho  781,   803, 
102  P  897;   Denton  V.  city  of  Twin  Falls . 
54  Idaho  35,  43,   28  P  2d  202;    Call  V. 
City  of  Barley.   57  Idaho  58,  62  P  2d  101, 

105."  (Dlokey  V,  Clarke  (Idaho),  142 

P  2d  597,   602.") 

And  again,  in  the  case  of  Wlerl  VB,  Anaoonda 
Copger  Mining  Co,  (Montana),  cited  as  156 
P  2d  838,   it  is  said: 

'On  the  review  of  a  decision  of  the  District 
Court  the  presumption  is  that  the  decree 
of  that  court  is  correct  (citing  cases), 
and  that  its  judgment  will  not  be  set  aside 
unless  there  is  a  clear  preponderance  of 
the  evidence  against  it. ' 

Again,  in  Conley  vs.  Amalgamated  Sugar  Co. . 
74  Idaho   416,  263  P  2d  705,  the  Idaho  Court  said: 

"After  the  court  has  found,  the  criteria 
are  not  what  other  or  different  findings 
the  evidence  could  or  would  sustain,  not 
what  findings  are  plausible,  not  the  weight 
or  quality  of  the  evidence  or  credibility  of 
witnesses,  but  the  sole  criterion  is  simply 
whether  there  is  substantial  evidence,  re- 
gardless of  conflict,  to  sustain  the  findings 
as  made,  with  all  reasonable  inferences  and 
intendments  in  favor  thereof.    This  pro- 
position is  so  universal,  so  oft  repeated  and 
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adhered  to  as  to  need  no  citation  of 
authority  in  support  thereof.     It  is  not 
what  evidence  tends  to  support  appellant, 
or  negative  that  favorable  to  respondents, 
but  it  is  what  evidence  tends  to  support 
respondents,  with  all  reasonable  inferences 
and  intendments  to  be  drawn  in  favor  of 
respondents,  which  controls  the  determination 
of  the  controversy  in  this  Court.  " 

Is  there  then  substantial  evidence,  regardless  oj 
conflict,  to  sustain  the  findings  as  made  by  the  trial 
Court  with  all  reasonable  inferences  and  intendments 
in  favor  thereof?    We  will  discuss  these  findings  in  th< 
order  in  which  they  are  attacked. 

Finding  No.  1 

"That  the  plaintiff  was,  for  a  number  of 
years  prior  to  the  surgery,  a  registered 
nurse,  actively  pursuing  her  profession, 
and  was  a  college  graduate  with  a  degree 
of  Bachelor  of  Science  in  that  field." 

At  page  100  Tr,  commencing  at  line  3,  we  find 
the  Appellant  testifying: 

"Q    Now  prior  to  August  of  1951,  Mrs.  Owens, 
where  were  you  living? 

"A    Prior  to  what? 

"Q    August  of  1951. 

"A   Immediately  prior  I  was  in  Pocatello 
for  a  few  months  but  for  several  years 
before  that  I  lived  in  Salt  Lake  City. 

"Q    At  Salt  Lake  City  what  training  or  education 
did  you  receive  there? 
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"A    Bachelor  of  Science  degree  in  education 
from  the  University  of  Utah. 

*  ♦  *  ♦ 

"Q    Did  you  work  in  a  hospital  there  at 
Salt  Lake  University? 

"A    In  the  University  Hospital. 

"Q   Was  this  during  your  marriage? 

"A    Yes. 

"Q    What  period  of  time  did  this  cover, 
if  you  remember? 

"A    I  worked  at  Salt  Lake  General  for 
about  a  year  and  a  half  between 
1948  and  1950,    I  think— no  it  was 
1947  and  1949. 

"Q   You  worked  in  the  Salt  Lake  General 
Hospital? 

"A    Yes." 

And  again  at  page  103,  commencing  at  line  11  through 
line  24: 

"Q    All  right,    now  your  nurse's  training 
and  background,  Mrs.  Ownes,  what 
has  that  taught  you  or  what  had  that 
taught  you  concerning  the  selection  of 
a  doctor  and  the  sticking  with  that  doctor 
once  your  selection  has  been  made? 

"A   Well,  I  was  cancerwise  because  I  had 
been  worldng  with  Dr.  Wintrobe  in  Salt 
Lake  City,  who  is  a  leader  in  a  type  of 
malignancy--  blood  disorders — and  I  had 
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been  teaching  and  I  worked  with  doctors 
and  I  know  they  are  not  all  of  equal  ability, 
the  same  as  any  field,  and  my  feeling  was 
that  you  take  your  time  im  making  selection 
and  then  after  you  made  it  if  they  say,  "Put 
your  head  in  a  barrel,"  you  say,  "Where  is 
the  barrel. " 


Commencing  at  line  19,  page  149  of  the  Transcript,  th( 
Appellant  advises  the  Court  that  she  had  continued  her 
nurse's  educational  training  by  attending  a  works  hip  at 
the  University  of  Colorado  in  1955,  had  attended  WajTie 
University  in  Detroit,  Michigan,  and  on  page  150  of  the 
Transcript  at  lines  13  to  22,  she  was  a  nurse  in  the  Ar 
during  the  years  1943  and  1944.  At  page  147,  commen 
with  line  11  of  the  Transcript  the  Appellant  advised  the 
Court  that  she  took  her  nurse's  training  at  the  Good 
Smaritan  Hospital  in  Portland,  Oregon,  which  involved 
three  years  of  study,  and  that  she  is  a  registered  nurse 
This  was  in  1943.  j 

There  can  be  no  doubt  that  there  is  substantial 
evidence  to  sustain  the  trial  Court's  Finding  No.  1. 

Finding  No.  2 

"That  she  remained,  during  all  of  the  time 
after  the  surgery,  actively  in  the  nursing 
profession,  working  in  hospitals,  and 
was  also  active  in  cancer  prevention  work.  " 

About  the  middle  of  February,   1952,  Appellant 
returned  to  Pocatello,  Idaho  (Tr.  p.  109,  1.  11)  where 
she  immediately  went  to  work  for  the  Bannock  Memoria 
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Hospital  (Tr.  p.   109,  1.  6).    Sometime  between  1952 
and  1956  Apfjellant  joined  her  husband  in  Montana  for  a 
year,  but  returned  to  Malad,  Idaho,  in  1956,    (Tr.  p, 
146,  1.   15)  where  she  worked  with  the  American  Cancer 
Society  during  1956,   1957  and  1958  (Tr.  p.   114,  1.  25). 
In  1955  she  took  special  training  at  Wayne  University 
in  Detroit,   Michigan  (Tr.  p.   149,  1.   25).    In  1959 
Appellant  went  to  California  to  enter  the  employment  of 
the  Government  in  the  Veterans  Administration  Hospital. 
See  testimony  commencing  at  line  25,    page  116  continuing 
over  to  and  including  page  118,  line  12,  in  which  it  is 
shown  that  Appellant  has  been  continuously  employed  as 
a  nurse  by  the  Government  in  its  Veterans  Administration 
Hospital  at  Palo  Alto. 

It  is  not  attempted  to  show  all  of  the  activity  of  the 
Appellant  in  the  nursing  profession  since  the  surgery  in 
1951,  but  the  above  is  more  than  ample  to  support  the 
Court's  Finding  No.   2, 

Finding  No.  3 

"That  the  plaintiff  was  orginally  advised 
prior  to  surgery,  that  the  lump  in  her 
left  breast  was  benign.    One  or  two  days 
after  the  plaintiff  was  so  advised,  a 
defendant  called  her  by  phone,  to  inform 
her  that  an  error  had  been  made  and  that 
the  tissue  was  malignant,  in  that  it  was 
cancerous. " 

We  could,  to  support  this  finding,  refer  to  the 
testimony  of  the  Appellant  herself  as  found  at  Tr.   p.   104, 
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lines  15  to  22: 

"A    He  said,  "You  are  a  lucky  girl. 
It  is  benign.     You  can  go  home," 
and  so  I  got  up  and  went  home. 

"Q    When  was  the  next  time  you  heard 
from  Dr.  White? 

"A    The  next  day,  I  believe  about  dinner- 
time.   He  called  me  and  said  that 
there  had  been  a  mistake  and  that 
they  did  find  some  malignant  tissue 
cells  and  I  would  be  in  the  hospital 
the  next  morning. " 

Finding  No.  4 

"That  after  the  surgery,  plaintiff  was 
advised  by  the  defendant,  Dr.  White, 
that  the  excised  flesh  contained  no 
malignant  cells,  and  that  all  of  the 
malignancy  had  been  in  the  tissue  re- 
moved in  the  biopsy  which  was  performed 
prior  to  the  surgery.  " 

On  page  116  of  the  Reporter's  Transcript  comme 
ing  at  line  16,  we  find  the  appellant  testifying  on  direct 
examination  and  it  answer  to  a  question  asked  by  her  o; 
counsel,  as  follows: 

"A    No,  I  am  speaking  of  the  fact  that  I 
had  been  told  by  a  competent  expert 
in  the  field  that  this  is  your  diagnosis 
and  I  believed  it.    I  even  saw  the 
pathology  report  with- -Dr.  White,  when        , 
I  was  in  the  hospital  and  I  imagine  ^ 

because  I  am  a  nurse  and  I  was  apprehensive 
I  wanted  to  know  was  it  a  little  amount  or 
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big  amount  and  he  said,  "I  think 
we  got  it  all,"  and  he  showed  me 
the  report,  I  think  to  be  reassuring, 
and  it  said  they  didn't  find  any 
malignancy--!  saw  the  pathology 
report. " 

Finding  No.  5 

"That  the  plaintiff  professed  to  be  conscious 
and  worried,  at  all  times  after  the  surgery, 
of  the  possibility  of  a  recurrence  of  develop- 
ment of  cancerous  cells  in  her  body." 

On  page  106  commencing  at  line  8  of  the  Reporter's 
Transcript,  we  find  the  Apiaellant  giving  this  answer  on 
her  direct  examination: 

"A   Well,  I  was  31  years  old  and  had  two 
children,  one  four  and  one  one,  and  I 
knew  that  this  was  broad  generalization 
but  usually  your  chances  of  surviving 
with  a  malignancy  in  the  sex  organs 
during  the  child  bearing  age  are  not  as 
good  as  if  you  are  out  of  the  child 
bearing  age.    So  I  was  concerned  about 
whether  I  was  going  to  live  or  die  and 
I  asked  Dr.  White  and  he  said,  "Well, 
of  course,  I  don't  know,  but  we  are  going 
to  do  everything  we  can  to  see  that  you 
live,"  and  he  outlined  what  they  were 
going  to  do. " 

Again,  on  page  115,  lines  3  to  11,  Appellant  states 
that  she  had  checkups  and  examinations  at  least  once  a 
year,  and  commencing  at  line  23  on  page  115,  she  said: 

"A    I  had  complete  physicals  with  special 
attention  to  whatever  I  was — a  current 
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problem.    If  I  would  talk  about 
being  tired,  Dr.  White  had  a  PBI  — 
special  test  to  see  if  the  thyroid 
was  regulated.     I  had  blood  work,  and 
then  a  lot  of  reassurance  because  the 
menopause  and  the  breast  amputation 
caused  difficulty  for  me  psychologically, 
I  felt.    I  had  some  problems  and  he 
would--he  was  helpful  with  these  too. 

Even  before  the  biopsy  this  Appellant  was  very 
cancer  conscious  (Tr.  p.   135,   L»   14-17). 

Again,  on  page  136  of  the  Transcript  commencing 
at  line  15,  we  find  this: 

"Q    Now  another  reason  why  you  were 
cancer  conscious  is  that  your  father 
died  with  cancer,  didn't  he? 

"A    Yes,  that  is  true. 

"Q    And  your  aunt  died  with  a  cancer? 

"A    That  is  true. 

"Q   And  you  gave  that  history  to  Dr.  White, 
didn't  you? 

"A    I  imagine  I  did.  " 

In  light  of  the  above,  how  can  anyone  question  the 
fact  that  there  is  substantial  evidence  to  support  the 
Court's  finding  that  the  Plaintiff  was  conscious  and 
worried  of  the  possibility  of  recurrence  of  cancerous 
cells  in  her  body! 
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Finding  No.  6 

"That  plaintiff  knew  at  all  times  that 
great  improvements  were  being  made 
in  the  diagnosis  and  detection  of  cancer 
in  the  human  body.    She  worked,  through 
the  years  after  the  surgery,  in  hospitals 
where  laboratories  were  maintained  and 
pathologists  retained." 

As  elsewhere  pointed  out  Appellant  was  actively 
engaged  in  cancer  work  with  the  American  Cancer 
Society  as  early  as  1956,  and  in  1959  went  to  California. 
She  worked  closely  with  Dr.  Shaw  after  she  went  to 
work  at  the  Government  Hospital  in  California  (Tr.   p. 
119,  L.  2-5).    She  assisted  in  opening    the  hospital  at 
Palo  Alto  in  April  of  1960  (Tr.  p.  119,   LI.   17  &  18). 

"Q    Now  when  you  were  there  at  the 
hospital,  Mrs,  Owens,  was  there 
some  sort  of  research  going  on 
relating  to  somewhat  of  a  new 
technique  in  connection  with  early 
detection  of  breast  mastitoides? 

"A    We  have  many  research  problems  in  the 
hospital,  one  of  them  is — it  had  to  do  with 
making  determinations  about  the  select- 
ing of  the  breast  cancer  patients  that 
would  be  candidates  for  surgery  and  done 
on  the  basis  of--we  save  urine  and  measure 
the  calcium-- 

"Q    You  are  saying  calcium  in  the  urine? 

"A    Well,  I  will  put  it- -there  are  many 
research  things  going  on.  ***" 

(Tr.   p.   120,   LI.  9-21) 
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On  page  130,  lines  10-19  Mrs.  Owens  testified 
that  she  worked  at  hospitals  the  size  of  the  Defendant 
St.   Luke's  Hospital  in  Boise,  and  that  she  had  never 
worked  in  one  of  that  size  that  did  not  have  on  its  staff 
a  pathologist. 

Finding  No.   7 

"That  plaintiff  knew  at  all  times  that  the 
defendant  hospital  records  and  the  slides 
on  which  the  diagnosis  was  predicated 
were  available  for  examination  and  diagnostic 
examination  at  her  simple  request." 

With  reference  to  this  Finding,  Appellant  was  asl 
this  question: 

"Q    As  a  registered  nurse  and  with  the 
background  and  experience  you  have 
had,  you  have  been  aware  during  the 
entire  period  since  the  operation  that 
the  slides  and  your  chart  were  available 
to  you  and  your  doctor  elsewhere  if 
you  cared  to  secure  them;  isn't  that  true? 

"A    Surely." 

(Tr.   p.   160,   LI.   18-24) 

At  page  236,  starting  at  line  9  to  the  comment  of' 
the  Court  at  line  25,  it  appears: 

"MR.  MARTIN:    The  evidence  on  the  behalf 
of  the  defendant  doctors  would  show  that  the 
records  of  the  plaintiff  while  in  the  hospital 
under  care  and  treatment  as  well  as  the 
care  and  treatment  given  by  Dr.  White  and 
Dr.   Popma  would  have  been  available  to  any 
recognized  physician  or  hospital  at  any  time 
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upon  request.    Just  as  the  request  of 
Dr.  Shaw  was  honored. 

The  evidence  would  show  that  no  request 
was  received  by  anyone- -made  by  any 
doctor  or  hospital  at  any  time  other  than 
that  by  Dr.  Shaw,  which  request  was  made 
on  the  date  as  shown  by  the  exhibit. 

MR.  SMITH:    I  believe,   Mr.   Thomas,  I 
would  be  willing  to  accept  that  as  a  stipu- 
lation that  Mr.   Martin  just  put  in. 

MR.  THOMAS:    Yes,  so  stipulated.  " 

Finding  No.   8 

"For  a  period  of  eleven  years  from  the 
date  of  the  surgery  she  made  no  investi- 
gation to  determine  the  accuracy  of  the 
diagnosis  on  which  the  surgery  was  based." 

The  evidence  supporting  this  Finding  is  found  at 
pages  142,  143  and  144  of  the  Transcript  and  commencing 
at  page  142  at  line  9,  this  question  was  asked: 

"Q   Was  there  anything  that  Dr.  McCarter 
did  or  did  not  do  which  kept  you  from 
making  any  investigation  to  see  whether 
the  tissue  was  benign  or  cancerous  which 
was  removed  from  your  breast  in  1951? 

"A    There  isn't  an3^hing  that  anybody  did  in 
the  world  that  either  caused  or  kept  me 
from  making  an  investigation  of  the  tissue 
that  was  taken  from  me.    It  never  occurred 
to  me  to  investigate  my  own  tissue.    I 
don't  know  that  much. 

(Tr.   p.   143,   L.   12) 
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"Q    From  that  answer,  I  take  it,  you 
made  no  investigation  whatever  of 
any  kind  or  character  until  you 
attended  this  Shaw  lecture  in  1962? 

"A   I  never  made  any  investigation.  ***" 
(Tr.   p.   143,   L.   16-20) 

Finding  No.  9 

"That  twelve  years  elapsed  between  the 
date  of  surgery  and  the  date  suit  was 
filed." 

The  surgery,  as  shown  by  the  record,  (Tr.  p.  2£ 
L.  6)  was  performed  September  1,  1951.  The  Complai 
was  filed  October  14,  1963  (Clerk's  Transcript  Volume 
1-A,  page  6). 

Finding  No.   10  I 

"That  the  tissue  samples  on  which  diagnosis 
was  had  were  originally  treated  and  placed 
on  slides,  which  slides  are  now  deteriorated 
to  some  degree, " 

On  page  240,  Transcript,  between  lines  5  and  20 
we  find  Dr.  McCarter  talking  about  these  deteriorated 
slides  of  the  tissue  of  the  Plaintiff  as  follows: 

"Q    What  have  you  to  say  to  the  Court  as  to 
whether  or  not  time  has  deteriorated 
the  color  of  these  slides  ? 

"A    Time  does  as  regards  all  sections  and 
these  do  show  a  degree  of  deterioration 
of  fading  and  of  stains  so  that  they  are 
not  as  sharp  as  they  were  ten  years  ago. 
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"Q    Or  14  or  15  years  ago? 

"A    Right. 

"Q  Does  that  fading  made  it  more 
difficult  for  these  slides  to  be 
interpreted? 

"A    It  does  to  a  degree,  yes. 

"Q    And  does  it  have  an  effect  upon  the 
reading  or  interpretation  of  the 
slides  ? 

"A    To  a  certain  extent  it  does,  yes." 

Again,  at  page  246,  Transcript,  from  line  19  to 
the  bottom  of  the  page,  we  find  Dr.  McCarter  reiterating 
but  in  different  words,  the  same  thing: 

"Q    Doctor,  at  one  point  you  commented 
there  is  a  change  in  color.     Is  that 
right?    Did  I  understand  you  right, 
there  is  a  change  in  color? 

"A    There  is  a  fading  of  stains  in  practically 
all  sections  over  a  matter  of  years. 

"Q   Are  they  as  distinct  today  in  their 
appearance  as  they  were  in  1951? 

"A    Not  as  distinct,  no." 

No  attempt  was  made  by  the  Plaintiffs  to  introduce 
any  evidence  to  contradict  Dr.   McCarter  in  this  regard. 
However,  on  a  most  soul  searching  cross-examination 
by  Mr.  Smith  in  connection  with  these  slides  we  find 
these  questions  and  answers  at  page  257,  Transcript, 
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lines  11  to  17: 

"Q    But  they  are  still  readable? 

"A    Yes,  readable  as  you  could  read  an 
old  book  in  poor  light. 

"Q   What  is  that? 

"A    They  are  still  readable  in  the  same 
sense  that  you  could  read  an  old  book 
in  poor  light." 

Finding  No.  11 

"That  evidence  as  to  the  standard  of  care 
and  competence  ordinarily  exercised  by 
physicians,  especially  pathologists  in  the 
detection  and  diagnosis  of  cancer,  in  the 
Boise,  Idaho,  area,  in  the  year  1951,  will 
be  most  difficult  to  procure." 

In  regard  to  this  Finding  we  call  the  attention  of 
the  Court  to  the  following  testimony,  commencing  on 
page  241,  Transcript,  line  1: 

"Q   Comparing  the  present  day  knowledge 
of  sclerosing  adenosis  to  tissue  with 
sclerosing  adenosis  tissue  in  1951, 
what  advancement  has  been  made? 

"A   I  think  that  they  may  be  answered  by 
saying  that  the  concept  of  so-called 
sclerosing  adenosis,  a  form  of  prolifera- 
tion of  breast  tissue,  has  been  recognized 
really  and  first  described  in  the  late 
'40's,  as  I  recall,  and  that  the  experience 
with  regard  to  this  diagnosis,  of  course, 
has  been  increased  and  some  attention 
has  been  called  to  it.    At  the  present  time 
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there  is  considerable  more  infor- 
mation about  sclerosing  adenosis  than 
there  was  15  years  ago.     The  same  with 
regard  to  a  great  many  other  forms  of 
disease  in  the  breast. 

"Q   In  other  words,  the  science  is  and  has 
been  progressing  in  these  14  years? 

"A    Very  much  so,  yes,  and  not  only  in  the 
matter  of  a  description  of  the  pathology 
and  the  reading  of  the  sections  but  in 
the  correlation  as  between  the  septions 
and  the  clinical  progress  of  cases  and 
so  on.  " 


And  again,  on  page  242,  commencing  at  line  3  we  find 
this  question  and  answer: 

"Q    What  factors  will  arise  here  that  will 
enter  into  the  difficulty  in  placing 
this  before  a  jury  as  of  1951? 

"A    It  is  really  very  difficult  to  understand 
what  the  legal  situation  is.     The 
scientific  situation  is  that  I  don't 
believe  that  we  can  go  back  15  years 
as  easily  as  we  can  go  back  5  years  to 
reconstruct  what  our  thinking  was  at 
the  time  and  what  details  of  information 
were  available  to  us  which  have  not  been 
put  down  in  records  and  which  have, 
however,  been  communicated  as  between 
the  surgeon  and  pathologist  and  as  between 
the  pathologist  through  his  reports  to  the 
surgeon,  and  a  number  of  those  details 
which  certainly  do  have--do  add  up.     None 
of  us  can  remember  things  as  well  back  10 
or  15  years  as  we  can  5  years  or  a  lesser 
time." 
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On  page  243  of  the  Transcript,  Dr.  McCarter 
tells  us  that  Dr.  Carl  of  Twin  Falls,  Idaho,  who  has 
been  there  two  or  three  years  is  about  the  same  age  as 
himself  and  has  had  the  same  period  of  schooling,  and 
that  unless  Dr.  Carl  was  reading  these  kind  of  slides  i 
1951  he  would  know  of  no  other  doctor  available  to  test 

On  page  245,  Transcript,  lines  4-10,  we  are  tolc 
that  Dr.   Helen  Craign  was  practicing  pathology  in  1951 
but  that  at  the  time  of  the  trial  she  was  incapicitated  ai 
living  in  a  nursing  home.      Bless  her  soul,  she  has 
since  passed  on. 

Finding  No.  12 

"That  while  the  plaintiff  sometimes  sought 
out  the  defendant,  Dr.  White,  for  medical 
attention,  during  the  years  after  her 
surgery,  she  also  saw  and  consulted  other 
physicians  and  did  not  rely  solely  on  Dr. 
White  for  medical  advice  and  treatment. 
That  the  plaintiff  has  not  lived  in  the 
community  or  general  vicinity  of  Boise,  Idaho  , 
from  the  date  of  surgery  until  the  present 
time.    That  there  was  not  a  continuing  rela- 
tionship of  doctor  and  patient  after  the  posto- 
perative surgery  and  treatment  in  the  usual 
sense  between  the  plaintiff  and  the  defendants.  " 

There  is  a  conflict  in  the  evidence  with  reference 
to  this  Finding.     That  Dr.   Roberts  of  Pocatello  was  vei 
close  to  the  plaintiff  and  that  she  looked  to  him  in  the 
final  analysis  cannot  be  disputed.     Many  times  she  mac 
statements  of  the  same  or  similar  import,  as: 
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"A    Dr.    Kd  Roberts  in  Pocatello,  who  had 

been  my  family  physician  all  my  life.  ♦♦*" 

(Tr.   p.   102,   L.   24) 

After  she  had  her  surgery  and  returned  to  Pocatello, 
Idaho,  in  February,   1952,  she  called  on  Dr.   Roberts 
and  we  find  this: 

"Q    What  conversations,  if  any,  did 

you  have  with  Dr.  Roberts  concerning 
your  past  surgery  and  how  you  should 
continue  with  Dr.  White? 

"A    All  about  it,  really.     I  showed  him  the 
surgery  that  was  very  good  looking  and 
he  thought  so  too  and  confirmed  what  I 
already  knew.    ***" 

(Tr.    P.   110,   L.   9-15) 

Again,  with  Dr.  Roberts  we  find  this  testimony: 

"Q    Now  in  1956  you  had  Dr.   Roberts  of 
Pocatello,  E.  N.   Roberts,  who  you 
knew,  write  Dr.  White  for  your  past 
history  so  that  he  could  treat  you,  he, 
Dr.   Roberts,  did  you  not? 

"A    I  don't  recall,  but  Dr.   Roberts  has 
been  our  family  doctor  all  my  life 
and  the  day  I  was  operated  on  I  think 
I  asked  Dr.  White  to  call  Dr.   Roberts 
and  tell  him  and  he  had  been  in 
communication  with  Dr.   Roberts 
simultaneously  whenever  I  was  Dr. 
White's  patient." 

(Tr.   P.   139,   L.   25-  P.    140,   L.  6) 

Mrs.   Owens  testified  to  checkups  by  Dr,  White  but 
could  not  give  the  Court  any  dates  which  this  was 
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supposed  to  have  been  done. 

As  opposed  to  her  testimony  concerning  both  vis: 
examinations,  and  correspondence,  Dr.  White  testifie 
as  follows,  commencing  at  page  188,  line  13  over  to  a; 
including  page  189,  line  25: 

"Q    Did  you  see  her  or  correspond  with 
her  between  the  month  of  February, 
1952,  and  when  she  came  back  for 
this  tyroidectomy  in  1956? 

"A    It  was  the  month  of  April,  1952,  when 
I  last  saw  her  concerning  the  breast 
problem  and  I  next  saw  Mrs.   Owens 
on  January  27  of  1956 . 

"Q    Did  you  have  any  correspondence  with 
her  between  those  dates  ? 

"A  There  was  a  letter  that  Mrs,  Owens 
had  written  to  me  that  she  had  seen 
a  Dr,   Parks  in  Pocatello 

MR.  SMITH:    I  object  on  the  grounds  the  letter 
would  be  the  best  evidence. 

THE  COURT:    Well,  he  is  just  testifying  he 
received  a  letter.    He  is  not  testifying  to 
anything  else. 

"A    I  received  a  letter  from  Mrs.  Owens. 

"Q    When  after  the  thyroidectomy  did  you 
receive  any  correspondence  from  her 
with  reference  to  giving  Dr,  Roberts 
your  history  of  her? 

"A   Dr.  E.  N.  Roberts  of  Pocatello? 
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"Q    Yes. 

"A    In  June,   1956,  the  early  first  days 
of  June. 

"Q    Was  that  transmitted  to  Dr.   Roberts? 

"A    Yes,  sir. 

"Q    Now,  Dr.  White,  did  you  either  see 
or  hear  from  her  in  1957? 

"A    I  never  heard  from  Mrs.  Owens  in 
1957. 

"Q    Did  you  see  her  in  1958? 

"A    I  saw  her  in  August  of  1958  at  which 

time  I  did  a  complete  physical  examina- 
tion upon  her  as  a    routine  physical 
as  a  general  checkup  for  health. 

"Q    Now  when  was  the  next  time  that  you 
saw  or  heard  from  her  and  where 
was  she? 

"A    She  was  in  California  and  she  had 
written  the  letter  which  I  mentioned 
this  morning  and  my  reply  to  her  was 
on  October  31,  1959.    This  was  my 
last  contact  with  the  patient.  " 

No  attempt  has  been  made  to  cite  all  of  the  testimony 
supporting  the  Findings  of  the  trial  Court.    It  is 
sufficient  to  say  the  citations  show  there  is  substantial 
evidence  to  sustain  every  Finding  and  that  under  the 
Idaho  Law  is  all  that  is  required. 

When  the  Court  rendered  its  Memorandum  Decision 
on  June  22,  1965,  eliminating  the  "discovery  doctrine" 
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from  the  case,  it  was  obvious  that  the  Plaintiff  was 
out  of  Court,  but  in  the  Memorandum  Decision  the  Co 
gave  to  the  Plaintiff  30  days  within  which  to  file  an 
Amended  Complaint  in  which  she  could  raise  the  ques 
tions  that  had  been  alluded  to  during  the  hearing  on 
June  2,  1965,  namely,  her  status  as  a  married  woma 
the  doctor- patient  relation    between  the  Plaintiff  and 
Dr,  White  and  the  absence  of  Dr.  White  from  the 
jurisdiction  of  the  trial  Court  following  September  1, 
1961,  and  by  the  Amended  Complaint  these  three 
matters  are  found  as  Paragraphs  X,   XI,  and  XII  of 
the  Amended  Complaint.     (Clk.  Tr.  pp.  125  and  126). 

Paragraph  XI  of  the  Amended  Complaint,  nameljf 
the  doctor-patient  relation  had  already  been  passed 
upon  by  the  Court  as  Finding  No.   12  in  the  Findings  c 
Fact  of  the  Court  in  its  Memorandum  Decision  of       j 
June  22,  1965  (Clk.  Tr.  Vol,   1-A,  pp.   116  at  119).   | 
Thusly,  if  the  statute  of  limitations  was  not  tolled  by 
the  fact  that  the  Plaintiff  was    a  married  woman  up  tc 
August  of  1959,  obviously  the  statute  of  limitations    j 
had  run  on  her  cause  of  action  September  1,  1953,     | 
more  than  10  years  before  she  actually  filed  her  Com 
plaint.    When  the  Court  determined  at  the  hearing  on 
June  27,  1965,  that  the  statute  of  limitations  was  not 
tolled  and  that  Mrs.   Owens  was  not  under  a  handicap 
or  disability  and  could  have  filed  her  action  at  any  tin 
between  September  1,  1951,  and  September  1,  1953, 
there  was  nothing  before  the  Court  except  to  grant  the 
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motion  for  a  summary  judgment. 

By  Paragraph  X  of  the  Amended  Complaint  Plain- 
tiff pled  that  between,  the  dates  of  1951  and  1959  she 
was  a  married  woman,  although  she  did  not  plead 
during  any  of  this  time  she  was  living  with  her  husband 
(Lorang  vs.  Hayt.  69  Idaho  440,  209  Pac  2d  733). 

A  review  of  the  history  of  Section  5-230(4)  I.C. 
and  related  statutes  as  well  as  the  pertinent  decisions 
of  the  Idaho  Court  is  necessary  to  an  understanding 
and  a  decision  of  this  question.    Section  5-230(4)  I.  C. 
now  reads  as  follows: 

"If  a  person  entitled  to  bring  an  action,  other 

than  for  the  recovery  of  real  property,  be, 

at  the  time  the  cause  of  action  accrued,  either:*** 

4.     A  married  woman,  and  her  husband  be 

a  necessary  party  with  her  in  commencing  such 

action; 

The  time  of  such  disability  is  not  a  part  of 
the  time  limited  for  the  commencement  of 
the  action. " 

The  first  statute  establishing  such  disability  as  a 
cause  for  tolling  the  running  of  the  statute  of  limitations 
was  enacted  by  the  Territorial  Legislature  in  1863-64. 
This  statute  provided: 

"If  a  person  entitled  to  bring  an  action,   other 
than  for  recovery  of  real  property  ***be, 
at  the  time  the  cause  of  action  accrued, 
either  *** 
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Fourth.    A  married  woman;  the  time  of 
such  disability  shall  not  be  a  part  of  the 
time  limited  for  the  commencement  of 
such  action."    (Territorial  Session 
Laws  1863-64,  p.  557). 

In  the  enactment  of  the  Code  of  Civil  Procedure  of 
1881  the  statute  was  changed  to  read  as  it  does  at  the 
present  time  (Territorial  Session  Laws  1880-81,  p.  3 
It  has  been  carried  in  the  same  form  in  subsequent  C( 
fications  and  compilations  of  the  statutes.  During  thi 
same  period  until  1903  there  was  also  in  force  a  stati 
which  required  that  a  married  woman's  husband  be 
joined  with  her  when  she  was  a  party  to  an  action.  T 
statute  was  first  enacted  as  Section  7  of  the  Civil  Pra 
tice  Act  of  1863  (Territorial  Session  Laws  1863-64,  ] 
78) .     The  statute  as  first  enacted  provided  that: 

"When  a  married  woman  is  a  party,  her 
husband  shall  be  joined  with  her;  except, 
that  when  the  action  concerns  her  separate 
property,  she  may  sue  alone;  when  the 
action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone." 

This  statute  was  carried  in  the  Revised  Laws  of  Idahi 
(1874-75)  in  the  same  form  (Territorial  Session  Laws 
1874-75,  p.  80).  The  statute  was  modified  to  change 
the  word  "shall"  to  "must"  in  the  first  clause  and  to 
add  two  additional  exceptions,  in  the  Code  of  Civil  . 
Procedure  of  1881.     The  additional  exceptions  were: 

"When  the  action  concerns  her***  right  of 
claim  to  the  homestead  property  ***" 
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and 

"When  she  is  living  separate  and  apart 
from  her  husband,  by  reason  of  his 
desertion  of  her,  or  by  agreement  in 
writing  entered  into  between  them  ♦**," 
(Territorial  Session  Laws  1880-81,  p.  35). 

The  statute  was  carried  into  the  Revised  Statutes  of 
Idaho  (1887)  as  section  4093  in  the  same  form.     Thus, 
while  these  statutes  were  in  force,  the  exceptions  set 
out  therein  were  the  only  cases  in  which  a  wife  could  sue 
and  be  sued  alone.    It  was,  therefore,  a  logical  part  of 
a  unified  statutory  scheme  to  also  provide  as  was  done 
in  the  related  statutes,  heretofore  noted,  for  the  tolling 
of  the  statute  of  limitations  in  those  cases  where  the 
husband  had  to  be  joined  as  a  party  with  a  married  woman. 
However,  in  1903  a  married  woman's  common  law  and 
statutory  disabilities  as  to  suing  and  being  sued  alone 
were  removed.    In  that  year  the  legislature  provided  that, 

"A  woman  may  while  married  sue  and  be 
sued  in  the  same  manner  as  if  she  were 
single  ***". 
(Idaho  Session  Laws,  1903,  p.  346). 

While  I  know  of  no  case  which  has  so  held,  subsequent 
code  compilers  have  rightly,  it  seems,  concluded  that 
the  old  section  4093  of  the  Revised  Statutes  of  1887, 
which  provided  that  a  married  woman  is  a  party  her 
husband  must  be  joined  with  her,  was  repealed  by  impli- 
cation, and  the  text  of  the  act  does  not  appear  in  any 
compilation  of  the  statutes  since  1887.     However,  the 
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compilers  have  seemingly  inconsistently  continued  to 
carry  the  text  of  subdivision  4  of  section  4070  of  the 
Revised  Statutes  of  1887  (now  Section  5-230(4)  I.C. 
This  provision  seems  entirely  inconsistent  with  the  191 
act  which  removed  all  disabilities  married  women  had 
theretofore  been  under  so  far  as  being  able  to  sue  alon 
It  will  be  noted  that  this  particular  question  has  been  tl 
subject  of  considerable  conflict  in  other  states  involvir 
statutory  removal  of  disability  of  coverture.     (34  Am  t 
166,  sec.   209;  Mclrvin  vs.   Lincoln  Memorial  Universi 
197  SW  862  (Tenn.);    Anno.   LRA  1918C,  193).     The 
writer  of  the  annotation  last  cited  after  stating  the  reai 
given  for  the  conflicting  views  states  that  (p.   203) 

"While  the  weight  or  trend  of  authority  cannot 
be  said  to  be  clearly  one  way  or  the  other 
on  this  question,  the  more  plausible  view 
seems  to  be  that  the  disabilities  referred  to 
in  Statutes  of  Limitation  entitling  married 
women  to  bring  actions  within  a  specified  time 
after  the  disabilities  are  removed  are  not 
the  moral  influence  or  so-called'quasi- 
duress'  exercised  by  the  husband,  but     the 
common-law  legal  disabilities  arising  from 
the  marriage  relation,  and  that  when  these 
are  all,  or  substantially  all,  removed  by 
statute,  the  'disability'  is  removed  within 
the  meaning  of  the  exception.  " 

It  is  true  that  there  are  still  cases  where  a  husbi 
is  held  to  be  a  "necessary"  party  with  the  wife  (see    J 
Brockelbank,  The  Community  Property  Law  of  Idaho, 
(Chapter  VIII).    This,  however,  is  not  because  a  wife  i 
under  a  disability,  but  because  of  the  substantive  law 
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ffoverning  causes  of  action  and  rules  governing  real 
parties  in  interest  and  joinder  of  parties  having  joint 
interests,  etc.  ,  which  substantive  law  and  rules  are 
applicable  to  all  litigants. 

Since  the  disability  which  gave  rise  to  the  need  for 
the  provisions  of  Section  5-230(4)  I.C.  has  been  removed, 
there  is  no  longer  any  need  for  this  protection. 

In  considering  this  question,  it  is  noted  at  the  out- 
set that  the  various  considerations  just  discussed,  which 
lead  to  the  conclusion  that  Section  5-230(4)  I.C.  has 
been  repealed  by  implication,  likewise  lead  to  the  impli- 
cation, it  is  no  longer  applicable  to  cases  such  as  the 
one  under  consideration.    If  this  statute  is  construed  in 
pari  materia  with  the  statute  enacted  by  the  same  session 
of  the  legislature  requiring  that  the  husband  be  joined 
with  the  wife  in  all  actions  to  which  she  is  a  party  with 
the  exception  of  certain  specified  cases  (Revised  Statutes 
of  Idaho  (1887)  Section  4093),  then  it  would  seem  that  the 
phrase  "necessary  party"  in  Section  5-230(4)  I.C.  must 
refer  to  the  related  statute  (Revised  Statute,  Section 
4093)  making  the  husband  a  necessary  party  with  the 
wife.    Since  Section  4093  of  the  Revised  Statutes  was 
repealed  by  implication  by  the  act  of  1903  in  providing 
that 

"A  woman  while  married  may  sue  and  be 

sued  in  the  same  manner  as  if  she  were  single" 

there  are  no  longer  any  cases  in  which  the  husband  is  a 


-   36   - 
necessary  party  in  that  sense.     Therefore,  it  would 
appear  that  even  if  Section  5-230(4)  I.  C.  is  still  in  fore 
coverture  no  longer  suspends  the  operation  of  the  statu 
of  limitation  in  any  case. 

Manifestly,  there  are  also  other  reasons  why  the 
statute  is  not  applicable.  The  general  purpose  of  such 
statute  is  to  protect  a  married  woman  against  the  runn: 
of  the  statute  of  limitations  against  any  cause  of  action 
which  might  have  been  enforced  by  her  except  for  her 
marriage  (34  AmJur  164-165,  Section  206;  16  CalJurJ 
Section  155).  The  statute  should  be  construed  with  thii 
purpose  in  mind.  Viewed  in  this  light  the  qualifying  ph 
in  the  statute  in  question  "and  her  husband  be  a  necessi 
party  with  her  in  commencing  such  action"  has  added 
significance.  It  is  the  commencement  of  an  action  whii 
tolls  the  running  of  the  statute  of  limitations,  (5-214, 
5-228,  I.e.).  Hence,  if  a  married  woman  has  a  cause 
of  action  which  she  is  entitled  to  bring,  and  she  can  co: 
mence  the  action  without  the  joinder  of  her  husband,  th 
running  of  the  statute  of  limitations  is  thereby  tolled  ai 
she  has  no  need  of  the  protection  of  Section  5-230(4)  I. 
C.  and  does  not  come  within  its  purpose.  This  is  true 
even  though  upon  proper  objection  her  husband  might  b 
required  to  be  joined  later  in  the  action.  This  likewise 
conforms  to  the  literal  wording  of  the  statute,  since  tb 
conditions  of  the  statute  are  not  met  merely  because  th 
husband  in  some  sense  could  be  said  to  be  a  "necessar 
party",  but  he  must  be  a  necessary  party  in  "commenc 


-   37   - 
the  action"   i.e.,  indispensable.    Our  Supreme  Court 
has  directly  held  in  the  case  of  Mulr  vt.  City  of  Pooatello. 
.if)  Idaho  532,  212  Pac  345,  that  a  married  woman  could 
commence  an  action  to  recover  damages  for  her  personal 
injuries  and  thereby  toll  the  running  of  the  statute  of 
limitations  without  joining  her  husband  with  her.     In  the 
Muir  case,  the  action  was  commenced  by  the  wife  alone 
to  recover  for  personal  injuries  within  two  years  after 
the  accident  occurred.     More  than  three  years  after  the 
accident  occurred,  in  the  course  of  the  trial,  the  Defen- 
dant was  allowed  to  amend  its  answer  setting  up  Plain- 
tiff's coverture  and  Plaintiff  was  allowed  to  amend  her 
Complaint  by  adding  her  husband  as  a  party  Plaintiff. 
Ultimately  the  husband  and  wife  obtained  a  judgment,  and 
on  appeal  the  Defendant  contended  in  substance  that  the 
action  had  not  been  "commenced"  until  the  husband  was 
made  a  party  and  that  the  statute  of  limitations  had  run 
at  that  time  and  the  action  was  barred.    However,  the 
Court  rejected  this  argument  and  held  the  action  had 
been  commenced  before  the  running  of  the  statute  of 
limitations,  that  is,  before  the  husband  had  been  joined 
as  a  party.    The  Court  stated  (36  Idaho  at  page  540) 

"If  a  married  woman  has  such  an  interest 
in  an  action  for  injuries  to  her  person  or 
character  that  she  may  maintain  an  action 
therefor,  even  though  her  husband  is  a  proper 
party,  it  would  follow  that  her  commencing 
such  an  action  within  the  limitations  period 
will  toll  or  suspend  the  running  of  the  statute 
so  that  the  bringing  in  of  the  husband  as  a  party 
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after  the  lapse  of  this  period  would 
not  be  the  substitution  of  a  new  or 
different  cause  of  action,  nor  would 
the  right  of  either  party  in  so  doing 
be  barred  by  the  statute." 

This  language  clearly  recognizes  the  right  of  the  wife  i 
commence  an  action  for  injuries  to  her  person  without 
having  the  husband  joined  at  the  commencement  of  the 
action.    If  the  husband  had  been  a  necessary  party  to 
commence  the  action  the  action  would  have  been  barrei 
by  the  statute  of  limitations  since  the  action  was,  in 
fact,  commenced  by  the  wife  alone  and  the  husband  wai 
not  made  a  party  until    after  the  statute  had  run.    In 
other  words,  if  the  husband  is  a  necessary  party  to    1 
commence  the  action  it  would  have  been  impossible  to 
hold  in  the  Muir  case,  and  the  Court  did,  that  the  acti( 
was  commenced  before  the  running  of  the  statute.        % 

The  conclusion  that  the  husband  is  not  a  necessai 
party  to  the  commencement  of  such  an  action  is  furthei 
borne  out  by  the  language  of  Justice  Rice  in  concurring 
in  the  Muir  case  where  he  stated  (36  Idaho  at  page  544) 

"C.S.  ,  sec.  6637  (now  Sec.   5-302,  I.C.), 
which  is  quoted  in  the  principal  opinion, 
grants  to  a  married  woman  the  unqualified 
and  unlimited  right  to  sue.     In  thecises  of 
Kohney  v.  Dunbar.  ***  it  was  held  that  the 
wife's  interest  in  the  community  property 
is  a  vested  interest  of  the  same  nature  and 
extent  as  that  of  her  husband.    There  can  be 
no  doubt  that  in  case  of  the  failure  of  the 
husband  to  bring  necessary  actions  for  the 
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protection  of  the  community  property, 
the  wife  who  has  been  empowered  by 
statute  to  sue  in  her  own  name  can 
maintain  any  proper  action  for  the 
protection  of  her  interest  in  the  com- 
munity property."  (Parenthetical  material  added). 

A  matter  of  further  significance  in  considering  the 
Muir  case  is  that  if  Section  5-230(4)  I.C.  was  applicable, 
the  Court  would  have  had  no  occasion  to  determine  when 
the  action  was  commenced  for  purposes  of  tolling  the 
statute  of  limitations.    The  statute  of  limitations  would 
not  have  run  against  the  Plaintiffs  in  that  case,  since 
they  were  living  together  and  were  married  both  at  the 
time  of  the  accident  and  at  the  time  of  trial.    If  Section 
5-230(4)  is  applicable  to  such  cases  it  is  extremely  re- 
markable that  the  Court  devoted  the  extensive  considera- 
tion it  did  to  whether  the  action  was  barred  by  the  statute 
without  once  mentioning  this  section.     Perhaps  in  this 
regard,  a  further  statement  by  the  Court  in  the  Muir 
case  is  significant. 

"A  law  which  attempts  to  extend  to  a 
married  woman  all  the  rights  and  privileges 
of  persons  sui  juris  ,  where  she  is  seeking 
to  enforce  her  rights  against  other  persons, 
and  does  not  give  to  such  persons  correlative 
rights  against  her,  but  places  her  under  the 
disabilities  of  the  common  law  when  being 
sued,  often  leads  to  incongruities  and  inability 
to  administer  exact  justice  under  such 
system,  because  no  class  of  citizens  can 
property  be  given  the  rights  and  privileges 
of  fully  emancipated  citizens  without  being 
required  to  assume  the  corresponding  duties 
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and  obligations  of  such  citizenship. 


Tl      *     *     * 


n*  *  *  jjj  jurisdictions  having  similar 
statutes,  the  weight  of  authority  and 
perhaps  the  better  reason  sustain  the 
view  that  a  married  woman  has  such 
an  interest  in  a  cause  of  action  for 
injuries  to  her  person  or  character 
that  she  should  be  permitted  to  maintain 
actions  of  this  kind,  although  her  husband 
is  a  proper  or  even  necessary  party,  in 
order  to  render  the  judgment  res  adjudicata 
against  both  members  of  the  marital 
community.    It  may  be  questioned  whether 
one  of  this  class  of  citizens,  now  fully 
emancipated  under  the  federal  constitution 
as  citizens  of  the  United  States,  can  be 
deprived  of  this  right  solely  because  of 
her  being  a  married  woman,  without  denying 
rights  and  immunities  granted  by  fundamental 
law,  when  other  citizens  have  such  rights, 
particularly  in  view  of  C.S.  ,  sec.  6637, 
which  provides  that:    'A  woman  may  while 
married  sue  and  be  sued  in  the  same  manner 
as  if  she  were  single,  etc.  * 

"However  this  may  be,  the  trend  of  modern 
legislation  and  also  of  judicial  decisions  is 
toward  recognizing  the  right  of  married 
woman  to  sue  alone  for  personal  injuries  to 
herself."    (Parenthetical  material  added). 

In  the  Nevada  case  of  Fredirlokson  &  Watton  Cd 
Co,  .  et  al  V8.  Boyd.  102  Pac  2d  627  (1940),  Justice  Or 
later  a  member  of  this  Court,  speaking  for  the  Nevada 
Court,  made  a  beautiful  analysis  of  the  status  of  a 
married  woman  with  relation  to  her  legal  rights. 

From  the  analysis  above  made  there  can  be  no 
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reasonable  doubt  in  the  case  at  bar  of  the  following: 

(a)  That  the  Appellant  Anita  T.  Owens  could, 
under  existing  law,  have  commenced  an  action  against 
these  Defendants  at  any  time  within  two  years  following 
her  operation  in    1951,  and  that  by  failing  to  do  so  she 
lost  her  right  of  action. 

(b)  That  her  then  husband  Jedd  G.  Owens  was  not 
a  necessary  party  to  the  commencement  of  the  action. 

(c)  That  the  allegation  in  her  Amended  Complaint, 
Paragraph  XII,  that  Dr.  White  left  the  State  of  Idaho  on 
or  about  September  1,  1961,  becomes  entirely  immaterial, 

(d)  That  the  Plaintiff's  alleged  cause  of  action  is 
barred  by  the  provisions  of  Section  5-219(4)  I.  C.  as  to 
all  three  of  the  Defendant  Doctors, 

(e)  That  there  is  no  genuine  issue  of  any  material 
fact  existing  in  this  case  and  a  summary  judgment  was 
properly  entered. 

CONCLUSIONS 

All  of  the  argument  by  the  Appellant  in  the  opening 
Brief  about  refusal  of  the  trial  Court  to  submit  the  fac- 
tual questions  presented  to  a  jury  just  has  no  foundation 
i!  I  whatsoever  to  stand  upon.    This  Court  in  the  former 
opinion  of  Oweni  VB.  White,  et  al.  Bupra.  laid  down  the 
ground  rules  for  the  trial  Court  to  follow  and  this  the 
trial  Court  did.    In  a  few  instances  there  was  a  conflict 
in  the  testimony  but  essentially  there  is  little  conflict. 
The  evidence  is  ample  to  show  that  for  12  years  the 
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Plaintiff  slept  on  her  right  to  bring  this  action  and  the^ 
trial  Court  held  under  the  facts  it  would  be  inequitable 
to  the  Defendants  to  permit  the  Plaintiff  to  invoke  the 
"discovery  doctrine".    The  Defendants  submit  the  judg 
ment  of  the  Court  should  be  upheld. 

Respectfully  submitted. 


MARTlHy 
ttorney  for  Respondents 
Drs.  Raymond  L.  White, 
John  C.  McCarter  and 
Alfred  M.   Popma 
Residence:    Boise,  Idaho 


CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 
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Appeal  from  Summary  Judgement  of  Dismissal 

of  the  United  States  District  Court 
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Honorable  Ray  McNichols,  Judge 

APPELLANT'S  CLOSING  BRIEF 


STATEMENT  OF  JURISDICTION 
This  is  an  appeal  i'roni  Suinniary  Judgment  granted 
on  l)ohalf  of  Appellees.  Jurisdiction  of  the  United 
States  District  Court  for  the  District  of  Idaho,  South- 
ern District,  was  ])roperly  invoked,  the  Trial  Court 
having  jurisdiction  of  the  action  under  28  U.S.C.A., 
Section  V,V.l2,  ihr  |>aities  being  citizens  df  different 
States  and  the  amount  in  controversy  exceeding  the 
sum  of  $10,000.00,  exclusive  of  interest  and  costs.  This 


Honorable  Court  has  jurisdiction  to  review  the  order 
and  judgment  entered  by  the  District  Court  under  the 
provisions  of  28  U.S.C.A.,  Section  1291. 


STATEMENT  OF  THE  CASE 

In  a  prior  ai>peal  to  this  Honorable  Court,  a  judg- 
ment of  dismissal  on  the  grounds  that  the  Statute  of 
Limitations  had  run  against  plaintiff's  claim  was 
reversed.  (342  P.  2d  817.)  Thereafter,  pursuant  to 
cei-tain  language  fomid  in  the  prior  opinion  of  this 
Honorable  Coui-t,  the  District  Court  held  an  eviden- 
tiary hearing  on  .Time  2,  1965,  to  determine  the  appli- 
cability of  the  "Discovery  Rule".  In  a  Memorandum 
Decision,  filed  on  June  22,  1965,  the  District  Court 
rendered  Findings  of  Fact  and  Conclusions  of  Law, 
determining  that  the  "Discovery  Rule"  ought  not  to 
be  applied  in  this  case  to  determine  the  date  of  ac- 
crual of  Appellant's  claim.  Findings,  conclusions  and 
a  joint  order  adverse  to  Appellant  herein  was  filed  on 
July  19,  1965.  By  leave  of  Court,  Appellant  filed  an 
amended  complaint  and  Aj^pellees  moved  for  summary 
judgment.  The  motion  was  granted  and,  on  Septem- 
ber 22,  1965,  the  District  Court  entered  its  judgment 
of  dismissal  with  prejudice. 

The  pertinent  allegations  of  the  amended  complaint 
are  summarized  in  Appellant's  Opening  Brief,  at  pages 
3,  4  and  5. 

The  individual  A]:>pellees  were  employed  by  Appel- 
lant to  examine  and  diagnose  a  Imnp  in  her  left 
breast.  During  August  of  1951,  on  advice  of  Appellee 


I*(i|»iii;i,  A|)|)cll;iiil  siibiiiillcd  to  a  Ijiopsy  pci-loniicd  by 
A|»|)(  lice  VVIiilc.  Initially,  Aijpcllaiit  \va,s  infonnod  by 
i\|)l)(llcc  While  thai  the  tissue  removed  during;  the 
bio])sy  was  not  cancerous;  she  was  latci'  informed  that 
the  icnioved  tissues  did  contain  a  malij,mancy  and  that 
a  certain  sui'nical  procedure  known  as  a  "I'adical 
mastectomy",  iiivolvinj;-  the  icnioval  of  the  left  breast 
and  the  stripjjinj;-  away  of  the  lymph  ulands  from 
under  lier  ai'm,  was  necessary.  Such  j)rocedui'e  was 
l)erforme(l.  In  fact,  the  tissue  removed  during-  the 
biopsy  contained  no  malignancy.  Not  until  the  Fall 
of  1962  did  Ai)pellant  discover  the  mistake  in  diag- 
nosis and  that  the  surgeiy  v^^as  unnecessary;  prior  to 
the  said  time,  Appellant  was  not  aware  of  any  fact 
which  could  pui  her  on  incpiiry  or  give  her  notice  that 
the  luni])  ill  her  breast  was  in  fact  benign.  There  are 
four  claims  I'or  ivliel"  set  f'ortli  in  tlic  amended  com- 
])lai)it.  The  first  claim  for  relief  alleges  negligence  in 
th(^  examination  and  analysis  of  tlie  tissue  taken  dur- 
ing the  biopsy  and  negligent  misdiagnosis.  The  second 
claim  for  relief  alleges  a  further  negligent  failure  to 
use  due  and  proper  care  in  making  the  diagnosis.  The 
third  claim  for  relief  alleges  negligence  in  conducting 
the  examination  and  analysis  of  the  tissue  taken  dur- 
ing the  biopsy.  The  fourth  claim  for  relief  alleges 
that  extensive  radiation  treatments  to  which  A])pel- 
lant  was  subjected  following  the  surgery  were  umiec- 
essary  and  occasioned  by  the  negligent  and  careless 
misdiagnosis. 

This,  A])pellant's  Closing  Brief,  will  deal  entirely 
with   the   issues   of   applicability   of   the   ''Discovery 


Rule".  So  much  of  the  Opening  Brief  as  dealt  with 
the  coverture  of  Appellant  and  the  absence  of  one  of 
the  Appellees  from  the  State  of  Idaho  is  incorporated 
herein  by  reference,  but  will  not  be  repeated. 


STATEMENT  OF  FACTS 
In  Appellant's  Opening  Brief,  at  pages  6  through 
14,  a  careful  and  detailed  statement  of  the  evidence 
adduced  at  the  June  2,  1965  hearing  was  set  forth. 
Appellant  hereby  incorporates  by  reference  that  State- 
ment of  Facts.  Further  references  and  citations  to  the 
Transcript  will  be  supplied  only  as  necessaiy  during 
exposition  of  the  argument. 


SPECIFICATIONS  OF  ERROR 

I.  The  evidence  is  legally  insufficient  to  support 
the  findings  of  fact  entered  by  the  Court. 

II.  The  Trial  Court  applied  an  erroneous  legal 
standard  in  determijiing  the  applicability  of  the  "Dis- 
covery Rule". 

III.  The  Trial  Court  erred  in  granting  the  motion 
to  dismiss. 


ARGUMENT 

I 

THE  EVIDENCE  IS  LEGALLY  INSUFFICIENT  TO   SUPPORT 
THE  FINDINGS  OF  FACT  ENTERED  BY  THE  COURT 

A 

The  Applicable  Standard  of  Proof 
In  oil  I-  Opening  Brief,  wo  contended  that  some, 
but  not  all,  of  llie  findinjis  of  fact  entered  below  were 
supported  by  Liisiifdcient  or  no  evidence.  Further,  it 
was  demonstrated  that  it  was  error  for  the  District 
Court  to  resolve  contlicting  reasonable  inferences  from 
the  undisputed  facts  in  favor  of  Appellees  and  against 
Appellant  herein.  A  single  Brief  has  been  filed  on 
behair  of  Appellees  White,  McCarter  and  Popma; 
Appellee  St.  Luke's  ]ios])ital  has  filed  a  separate 
Brief.  The  lornier  of  the  two  briefs  contends  (pages 
2  and  3)  that  if  thei-e  be  any  sui)poi-t,  "however 
meager''  for  the  findings  of  the  Trial  Court,  they  must 
be  sustained,  citing  numerous  Idaho  cases  dealing  with 
Appellate  re\aew  of  judgments  rendered  at  trial. 

Appellees  Wliite,  McCarter  and  Popma  say  (Brief, 
pages  7,  8  and  9)  that  Apjx^llant  consented  to  con- 
sideration of  the  Statute  of  Limitations  upon  motion 
for  sunmiary  judgment.  In  this,  they  are  entirely 
correct.  Apjjellant  does  not  now,  nor  has  she  previ- 
ously, claimed  that  the  matter  could  not  be  raised  by 
motion  for  sumniaiy  judgment.  In  this  regard,  see 
Appellant's  ()]»('ning  Uriel',  i)age  17,  wherein  Ap])el- 
lant,  with  citation  of  authority,  conceded  that  the 
devic(>  of  smnmaiy  judgment  was  available,  l>ut  denied 
that  it  had  been  properly  applied.  Appellee  St.  Luke's 


Hospital  (Brief,  pages  14  and  15)  also  misreads 
Appellant's  Opening  Brief,  saying  that  Appellee  as- 
serts that  the  defense  of  Statute  of  Limitations  must 
be  raised  by  answer.  Such  an  assertion  would  be  in- 
correct; we  do  not  now,  nor  have  we  ever,  taken  this 
position  on  appeal. 

Although  wide  of  the  mark  as  an  attempt  to  meet 
Appellant's  Opening  Brief,  Appellees'  arguments  do 
raise  a  significant  issue  which  must  be  resolved  in 
this  appeal.  Was  the  District  Court  authorized  to 
sever  the  issue:  of  Statute  of  Limitations,  tiy  the  issue 
without  a  jury,  resolve  conflicting  issues  of  fact  and 
of  the  inferences  to  be  drawn  therefrom,  and  grant 
smumary  judgment  in  the  face  of  the  existence  of 
genuine  disputed  issues  of  fact  and  inferences  to  be 
drawn  therefrom?  In  testing  the  sufficiency  and  ade- 
quacy of  the  evidence  to  support  the  District  Court's 
detennuiations,  must  this  Court  utilize  the  general 
iiile  applicable  to  review  of  summaiy  judgments  or, 
on  the  other  hand,  apply  the  iiile  pertaining  to  review 
of  a  full-fledged  trial? 

No  doubt,  under  Rule  42(b),  Federal  Rules  of  Civil 
Procedure,  the  District  Court  was  authorized  to  sever 
the  issue  of  Statute  of  Limitations  for  separate  trial. 
Indeed,  in  view  of  the  language  contained  in  the 
prior  opinion  of  this  Honorable  Court,  it  could 
scarcely  have  done  otherwise.  Was  the  District  Court, 
however,  boimd  or  authorized  to  decide  the  issues  as 
a  trier  of  fact,  upon  the  preponderance  of  the  evi- 
dence? If  it  was,  then  in  view  of  the  usual  presump- 
tion of  correctness,  the  appellate  test  would  be  whether 


tli(^  iiiuliii^^s  of  llic  District  (,'oiiit  ai'c  suppoilcd  by 
any  substantial  evidence.  'I'htis,  the  correctness  of  the 
appellate  tost,  contended  loi'  by  Apinllees  rests  U]K)n  a 
deteiiiiiiia1i<in  as  to  whether'  the  Trial  Court  could, 
without  a  jury,  ap])ly  a  preponderance  of  tlie  evidence 
test,  as  opposed  to  the  usual  lulc  on  summary  judg'- 
nient  motions. 

Ordinarily,  under  Rule  56,  Federal  Rules  of  Civil 
Procedure,  summary  judgment  may  be  granted  only 
where  the  moviuf?  party  is  entitled  to  judgment  as  a 
matter  of  law  and  tli(>re  is  no  n-enuine  issue  of  fact 
remaining  for  trial.  Sdilor  r.  Arkonsa>s  Nafurul  Gas 
Corporation,  321  U.  S.  620,  ()27,  (>4  S.  Ct.  724,  88  L. 
Ed.  967  (1944)  ;  Poller  v.  Columbia  Broa/1  casting  Sys- 
tem, -368  U.  S.  464,  468,  82  S.  Ci.  486,  7  L.  Ed.  2d  458 
(1962).  The  moving-  party  ordinarily  has  the  burden 
of  showing  clearly  that  there  is  no  genuine  issue  of 
fact.  The  function  of  the  Trial  Court  is  to  detei-mine 
whether  such  issue  exists,  not  to  resolve  it.  Bi/nies  v. 
Mutual  Life  Insuranee  Companij  of  New  York,  217 
F.  2d  497,  9th  Cir.,  1954. 

Appellant,  in  accordance  with  Rule  38(b),  Federal 
Rules  of  Civil  Procedure,  demanded  a  jury  trial  both 
in  her  original  and  first  amended  complaints.  This  is 
a  diversity  action  and,  acc<n'dingly,  the  right  to  a  juiy 
trial  mider  the  Seventli  Amendment  to  the  I'nited 
States  Constitution  is  determined  as  a  matter  of  Fed- 
eral, rather  than  State,  law.  Simler  v.  Conner,  372 
U.  S.  221,  222,  83  S.  Ct.  609,  9  L.  Ed.  2d  691  (1963). 
"Only  through  a  holding  that  the  juiy -trial  right 
is  to  be  detennined  according  to  Federal  law  can 
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the  miiformity  in  its  exercise  which  is  demanded 
by  the  Seventh  Amendment  be  achieved  .  .  ." 

Ibid,  at  page  222. 

That  a  party  who  has  demanded  trial  by  juiy  is 
entitled  to  a  juiy  trial  on  the  issue  of  the  Statute  of 
Limitations  is  not  a  novel  proposition.  Ingo  v.  Koch, 
127  F.  2d  667,  2nd  Cir.,  1942.  Where  a  suit  is  triable 
as  of  right  by  a  jury,  then  a  defense  of  Statute  of 
Limitations  which  tenders  genuine  issues  of  fact  is 
also  triable  as  of  right  by  a  jury.  Bertha  Building 
Corporation  v.  National  Theater  Corporation,  248  F. 
2d  833,  835,  2nd  Cir.,  1957. 

Even  though,  mider  the  provisions  of  Rule  42  (b)  of 
the  Federal  Rules  of  Civil  Procedure,  severance  of 
an  issue  for  separate  trial  be  proper,  such  device 
may  not  be  utilized  to  deprive  a  party  of  jmy  trial  on 
the  severed  issue.  Marks  Food  Corporation  v.  Barbara 
Ann  Baking  Company,  274  F.  2d  934,  936,  9th  Cii\, 
1960. 

It  might  be  contended  (and,  indeed.  Appellant 
miderstands  this  to  be  an  unstated  premise  of  Aj)pel- 
lees'  position)  that,  once  the  District  Court  resolved 
disputed  issues  of  fact  and  disputed  inferences  there- 
from, smnmary  judgment  became  proper,  as  no 
genuine  issue  of  fact  thereafter  remained.  Tliis,  how- 
ever, would  authorize  a  Trial  Court  to  make  healing 
of  a  motion  for  summary  judgment  a  two  stage  pro- 
ceeding. At  the  first  stage,  the  Trial  Court  would  sit 
as  a  trier  of  fact,  divorced  from  any  of  the  usual  gov- 
erning rules  applicable  to  smimiary  judgment.  In  the 
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spcoiul  stnt^o,  {,nviiiu-  lip  service  to  llic  v\^\\i  to  Jmjt 
ici.il  ,111(1  liiilc  r)(;,  llic  ('(dirt,  would  f^rant  summary 
.ju(I,i;iiiciit,  l);is('(l  upon  its  prior  Cact-findin.i;. 

In  Beacon  Theaters  v.  Westover,  359  U.S.  5fK),  79 
S.  Ct.  948,  3  L.  Ed.  2d  988  (1959),  the  plaintiff  brouglit 
a  declaratory  icliel"  action,  jjraying  a  declaration  that 
its  acts  were  not  in  restraint  of  trade  and  for  an 
injunction  ])reventing  the  defendant  from  instituting 
suit.  The  def(Midant,  asserting  counterclaims  and  cross- 
claims  for  damages  for  restraint  of  trade,  demanded 
a  Jury  trial  pursuant  to  Kule  38(1))  of  the  Federal 
Rules  of  Civil  Procedure.  Thereafter,  on  plaintiff's 
motion,  the  Court  severed  the  issues  raised  by  the 
com])laint,  under  Rule  42(b)  of  the  Federal  Rules  of 
Civil  Pl'oceduT'e,  effectively  denying  to  defendant  the 
right  of  jury  trial.  The  Supreme  Coui-t  of  the  United 
States,  upon  ap])eal  from  the  Court  of  Ajjpeals  for 
the  Ninth  Circuit,  held  that  while  the  Trial  Coui-t  un- 
doubtedly possessed  discretion  under  Rule  42(b),  this 
disci'ction  could  not  be  so  exercised  as  to  deprive  a 
pai-ty  of  a  jury  trial.  Beacon  Theaters  v.  Westover, 
supra,  359  U.S.  508. 

The  device  attempted  in  Beacon  Theaters  v.  West- 
over,  supra,  could  not  suffice  to  deprive  a  party  of  the 
right  of  jury  trial.  Certainly  a  two-stage  simmiary 
judgment  proceeding  camiot  1k'  so  utilized. 

It  may  at  times  b(>  difficult  to  detei-mine  whether  a 
particular  (pu^stion  is  one  of  law  or  of  fact.  Neverthe- 
less, where  ;i  paity  has  a  right  to  trial  by  jury  upon 
a  possible  issue  of  fact,  the  courts  should  be  extremely 
cautious  that  this  right  be  not  denied.  Cox  v.  EuglisJo- 
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American  Underwriters,  245  F.2d  330,  332,  9th  Cir. 
1957. 

This  Honorable  Court,  in  its  prior  opinion  (342 
F.2d  819)  indicated  that  whether  plaintiff's  claim  had 
accrued  was  a  question  of  law.  In  support  of  this 
proposition,  the  case  of  Chemung  Mining  Company  v. 
Hanleij,  9  Idaho  786,  77  Pac.  226  (1904)  was  cited.  In 
that  case,  a  suit  in  equity  seeking  to  establish  a  trust, 
the  defendant  initially  demurred,  setting  up  the  Stat- 
ute of  Limitations.  The  demurrer  was  overruled.  The 
answer  also  pleaded  the  statute.  Thereafter,  defend- 
ant moved  for  judgment  on  the  pleadings.  Plaintiff 
tendered  an  amended  complaint.  Judgment  on  the 
pleadings  was  granted.  In  reversing  the  judgment  of 
dismissal,  the  Court  stated,  inter  alia: 

"...  facts  which  constitute  a  cause  of  action  do 
not  cease  to  be  facts  simply  because  of  the  appli- 
cation of  the  statute  of  limitations.  When  the 
plaintiff  states  his  cause  of  action  in  such  a  man- 
ner that  it  appears  upon  the  face  of  his  pleading 
that  the  action  is  barred,  he  takes  his  chances  of 
being  met  with  a  demurrer  setting  up  the  bar  of 
the  statute.  In  that  event,  he  must  rest  upon  his 
pleading  or  amend.  On  the  other  hand,  if  the  plea 
is  raised  in  the  answer,  then  an  issue  of  fact 
arises,  and  he  is  entitled  to  go  upon  his  proofs  . . ." 
(Emphasis  supplied.) 
Chemung  Mining  Company  v.  Hanley,  supra, 
77  Pac.  228. 

"...  again,  when  the  defendant  pleads  in  his 
answer  that  the  plaintiff's  cause  of  action  is 
barred,  the  statute  (Section  4217,  Rev.  Sp.  1887) 
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immediately  intci-poses  and  gives  the  plaintiff 
specific  denials  to  each  and  every  such  alle^i^ation 
.  .  .  (Citations  omitted)  .  .  .  The  facta  constituting 
that  bar  must  he  proven  the  same  an  any  other 
fads  in  I  he  case  .  .  ."  ( P]inphasis  supplied.) 
Chemun<j  Mining  Company  v.  Ilanley,  supra, 
77  Pac.  228. 

"...  the  case  stood  upon  complaint  and  answer, 
a,nd  every  material  fact  pleaded  in  the  ca.se  was  at 
isHue,  and.  the  proofs  in  support  of  those  issues 
should  have  been  heard  . . ."  (Emphasis  supplied.) 
Chemung  Mining  Company  v.  Uanley,  supra, 
77  Pac.  229. 

The  Chemung  Mining  Company  v.  Uanley  case, 
supra,  was  a  suit  in  equity.  Therefore,  it  is  obvious 
that  the  Coui-t  was  not  referring  to  trial  by  jury. 
However,  in  a  jury  case,  the  issue  would  be  properly 
triable  by  jur\'.  Indeed,  it  is  noteworthy  that  this  is 
precisely  what  would  happen  in  those  jurisdictions 
committed  to  the  "Discoveiy  Kule".  See,  e.g.,  TeU  v. 
Taylor,  191  C.A.2d  266,  12  Cal.  Rptr.  MS  (1961); 
Garlock  v.  Cole,  199  C.A.2d  11,  18  Cal.  Rptr.  393 
(lf>62),  hi  each  of  which  the  Court  pointed  out  that 
the  test  on  motion  for  summary  judgment  raising  the 
statute  was  whether  there  existed  a  triable  issue  of 
fact. 

This  Honorable  Court  (342  F.2d  819)  further  noted 
that  McCormick,  Evidence,  Section  53  (1954)  empha- 
sized the  ''unrealistic"  nature  of  expecting  the  jury  to 
adjudicate  the  questions  of  limitations  as  well  as  those 
of  the  merits.  In  view  of  the  mandate  of  the  Seventh 
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Amendment,  fears  that  a  jury  might  improperly  de- 
cide a  question  are  no  basis  for  deprivation  of  jury 
trial.  See,  e.g.,  the  scholarly  discussion  in  Ingo  v. 
Koch,  supra. 

In  our  Opening  Brief,  we  cited  authority  that  the 
prior  opinion  in  this  case  was  the  "law  of  the  case" 
only  as  to  the  District  Court.  It  did  not  forbid  ques- 
tioning the  correctness  of  certain  aspects  of  that  opin- 
ion. Without  citation  of  any  authority,  each  of  the 
Appellees  contends  that  the  prior  opinion  is  now  bind- 
ing. This  is  erroneous.  Messinger  v.  Anderson,  225 
U.S.  436,  444,  32  S.  Ct.  739,  56  L.  Ed.  1152;  Reynolds 
Spring  Company  v.  L.  A.  Young  Industries,  101  F.2d 
257,  259,  6th  Cir.,  1939;  Lumbermen's  Mutual  Casualty 
Company  v.  Wright,  322  F.2d  759,  763,  5th  Cir.,  1963. 

Neither  the  prior  Appellate  Opinion  in  this  case  nor 
the  action  of  the  District  Court  could  properly  deny 
Appellant  her  right  to  jury  trial.  The  question  of 
when  Appellant's  claim  accrued  is  a  mixed  question  of 
law  and  fact.  It  could  not  be  decided  by  the  District 
Couri  alone  unless,  upon  motion  for  sunmiary  judg- 
ment, there  existed  no  triable  issue  of  fact.  The  stand- 
ard which  the  District  Court  should  have  applied  in 
making  its  ruling  was  whether  a  triable  issue  of  fact 
existed.  The  standard  which  this  Honorable  Court 
must  apply  in  reviewing  the  District  Court's  decision 
and  its  findings  of  fact  is  not  whether  there  is  some 
meager  evidence  to  support  the  District  Court's  deter- 
mination, but  rather  whether  Appellees  carried  their 
burden  of  clearly  showing  that  no  triable  issue  of  fact 
existed. 
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B 

The  Facts  and  Inferences  Which  Should  Have  Been  Found 
Ai)])olle('s  have  ^one  to  srcat  Iciis^^h  to  demonstrate 
the  correctness  of  all  of  the  findings  of  fact  rendered 
by  the  District  Couil.  Not  all  of  these  findings  were 
or  are  attacked. 

The  second  finding,  to  the  effect  that  Appellant  re- 
mained, during  all  of  the  time  after  surgery,  actively 
in  the  nursing  profession,  working  in  hospitals,  is 
manifestly  incorrect.  The  sole  evidence  on  point  w^as 
Appellant's  testimony.  Between  1952  and  1956  she  did 
not  work  at  all.  (R.T.  ]  14:7-20.)  This  second  finding 
also  is  that  Api)ellant  was  active  in  cancer  prevention 
work.  It  is  misleading.  Her  cancer  prevention  work 
consisted  only  of  organizing  volunteers  and  collecting 
money.  (R.T.  183:13-25.)  It  certainly  did  not  include 
any  scientific  studies  or  the  acquisition  of  any  degree 
of  expertise  in  the  field  of  pathology. 

The  tenth  finding  of  fact,  to  the  effect  that  the 
tissue  section  slides  are  now  deteriorated  to  some  de- 
gree, is  misleading.  Ther(>  was  testimony  that  xVppellee 
McCarter  was  able,  a  few  weeks  prior  to  heai*ing,  to 
r(>ach  a  diagnosis  from  examining  the  slides.  (R.T. 
254.)  To  the  extent  that  this  finding  indicates 
prejudice  to  Appellees,  it  errs  by  not  including  the 
undeniable  fact  that  diagnosis  is  still  possible  from 
these  slides. 

The  twelfth  finding  of  fact,  to  the  effect  that  Appel- 
lant did  not  rely  solely  on  Dr.  White  for  medical 
advice  and  treatment,  and  that  there  was  not  a  con- 
tinuing relationship  of  doctor  and  patient,  is  incom- 
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plete  and.  misleading.  The  testimony  was  that,  in  the 
field  of  cancer,  more  particularly  in  relation  to  her 
particular  medical  situation  vis  a  vis  the  breast 
surgery.  Appellant  relied  upon  Dr.  White  and  his 
advice  until  she  consulted  Dr.  Shaw  in  1962. 

At  pages  23  through  25  of  Appellant's  Opening 
Brief,  we  set  forth  the  reasons  why  Appellant's  pro- 
posed findings  of  fact  nmnbered  2,  3,  11,  12,  13,  20,  22 
and  23  should  have  been  adopted.  Without  reiterating 
here  the  evidence  in  support  of  those  proposed  find- 
ings, it  should  be  stressed  that  they  do  not,  as  con- 
tended by  Appellees  in  their  briefs,  constitute  mere 
quibbles.  Rather,  these  findings  would  have  made  cleai' 
that  Appellant  had  trust  and  confidence  in  her  doc- 
tors, that  she  was  neither  equipped  nor  competent  to 
read  tissue  section  slides,  nor  to  act  as  a  pathologist  or 
diagnose  cancer.  Further,  these  proposed  findings 
would  have  emj^hasized  the  fact,  admitted  by  Appellee 
White  in  his  testimony,  that  he  stressed  to  Appellant 
that  she  had  had  cancer  and,  indeed,  advised  the 
thyroidectomy  because  of  her  prior  history  of  cancer. 
Further,  these  proposed  findings  would  have  estab- 
lished that  Appellant  had  no  notice  of  the  misdiag- 
nosis until  she  was  advised  by  Dr.  Shaw  in  1962. 

Application  of  the  proper  evidentiary  test  at  the 
District  Court  level,  coupled  with  application  of  the 
proper  appellate  test,  would  bring  before  this  Honor- 
able Court  a  fact  pattern  showing  the  following: 

(1)  Appellant  submitted  to  a  radical  mastec- 
tomy, upon  advice  of  Appellees,  believing 
that  she  suffered  from  cancer. 
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(2)  Apix'llaiii  sul)itiitt<'(I  to  cxtcTisivc  radiation 
troatinciits,  ))oIi('vin^  tliat.  she  had  cancor. 

(3)  Aj)j)('llaiit  was  not  (jualiticd  or  coiiiiM'tcnt 
to  road  tiio  tissue  soctiou  slides  from  wliich 
the  misdiagnosis  of  cancer  had  been  made. 

(4)  Appellant  was  repeatedly  told  by  Appellee 
White  that  she  had  cancer. 

(5)  In  1962,  solely  in  connection  with  a  change 
of  doctors  by  Appellant,  Dr.  Shaw  caused  the 
tissue  section  slides  to  be  re-re;vd  by  a  quali- 
fied pathologist. 

(6)  In  1962,  upon  re-reading,  it  was  discovered 
that  the  tissue  section  slides  did  not  reveal 
the  existence  of  cancer. 

(7)  This  was  the  first  notice  which  A])pellant 
had  that  the  original  diagnosis  and  reading 
of  the  slides  was  in  error. 

(8)  All  of  the  doctors  who  })ai'ticipated  in  the 
original  diagnosis  and  surgery  are  living  and 
available  to  testify. 

(9)  All  records,  reporis,  etc.,  of  the  original 
diagnosis  and  surgery  are  available. 

(10)  The  tissue  section  slides  are  somewhat  de- 
teriorated, but  are  in  sufficiently  good  shape 
that  A]>pellee  McCarter  was  able  to  reach  a 
diagnosis  from  them  in  May  or  .Tune  of  1965. 

The  fact  pattern  above  referred  to  completely  vitiates 
any  argaunent  that  Appellant  slept  upon  rights  (the 
existence  of  wliich  were  imlcnown  to  her)  or  that  there 
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is  any  prejudice  to  the  Appellees  sufficient  to  warrant 
denial  to  Appellant  of  her  day  in  court. 

For  the  reasons  set  forth  above,  it  is  very  respect- 
fully submitted  that  the  District  Court  applied  an 
erroneous  standard  of  proof,  that  the  appellate  test 
contended  for  by  Appellees  is  erroneous,  that  Appel- 
lant was  deprived  of  her  right  to  jury  trial  and  that, 
accordingly,  the  judgments  rendered  below  cannot 
stand. 


II 

THE  TRIAL  COURT  APPLIED  AN  ERRONEOUS  LEGAL  STAND- 
ARD IN  DETERMINING  THE  APPLICABILITY  OF  THE 
"DISCOVERY  RULE" 

In  our  opening  brief,  at  pages  28  and  29,  we  pointed 
out  that  the  District  Court  had  specifically  concluded 
as  a  matter  of  law: 

"That  plaintiff  could  have  by  exercise  of  due 
diligence,  discovered  the  alleged  malpractice  at 
any  time  after  the  surgery  and  treatment  com- 
plained of."  (Emphasis  supplied) 

The  governing  Idaho  law,  as  contained  in  Billings  v. 
Sisters  of  Mercy  of  Idaho,  86  Idaho  485,  389  P.2d 
224  (1964)  is: 

"...  the  cause  of  action  does  not  accrue  imtil  the 
patient  learns  of,  or  in  the  exercise  of  reasonable 
care  and  diligence  sJwuld  have  learned  of  .  .  .  the 
alleged  malpractice."  (Emphasis  supplied) 

Billings  v.  Sisters  of  Mercy  of  Idaho,  supra, 
389  P.2d  at  232. 
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A])p(:ll(H'  St.  I^uko'js  (Urit'l",  j).  :U )  cDJitcnds  tliat  tii(- 
difference  between  the  Idaho  standard  and  that 
applied  l)y  llic  Distinct  Couil  is  a  mere,  quibble 
Not  so. 

The  District  Court's  seventh  finding  of  fact  was: 
"That  plaintiff  knew  at  all  times  that  the  defend- 
ant hospital  records  and  tlie  slides  on  which  the 
dincriiosis  was  predicated  were  available  for  her 
examination  at  her  simple  request.'" 

The  eighth  finding  of  fact  was: 

"For  a  period  of  ek^ven  years  from  the  date  of 
the  surgeiy,  she  made  no  investigation  to  de- 
termine the  accuracy  of  the  diagnosis  on  which 
the  surgery  was  based." 

Nowhere  in  the  District  Court's  findings  of  fact  is 
there  any  finding  that  Appellant,  prior  to  1962,  knew 
or  suspected  that  Appellees'  original  diagnosis  of  can- 
cer had  Ijeen  in  error.  Nowhere  did  tlie  District  Court 
find  any  fact  to  have  been  conununicated  to  her  prior 
to  1962  which  put  her  on  notice  or  required  investiga- 
tion. The  difference  between  "could"  and  "should"  is 
material;  the  District  Court  believed  that  if  Appellant 
could  at  any  time  have  asked  for  an  independent 
pathological  review  of  the  tissue  section  slides,  this 
was  sufficient  to  bar  her  claim. 

There  has  never  been  any  assertion  by  Appellant 
that  it  was  iin])ossible  for  her  to  have  the  slides  read 
by  an  independent  pathologist.  It  was  always  possible. 
But  there  was  no  reason  for  her  to  make  the  request. 
The  test  as  to  whether  a  plaintiff  is  put  upon  inquiry 
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is  not  whether  an  inference  of  the  defendant's  negli- 
gence could  conceivably  have  been  drawn  from  the 
data  available,  but  whether,  from  that  data,  there 
arose  a  conclusion  of  negligence  which  a  reasonable 
person  would  be  required  to  reach.  Bototnan  v.  Mc- 
Pheeters,  11  C.A.2d  795,  802,  176  P.2d  745  (1947).  The 
test  is  whether,  upon  the  facts  knowii  to  i)laintiff,  a 
prudent  person  would  believe  there  to  be  cause  for 
investigation.  Mock  v.  Santa  Monica  Hospital,  187 
C.A.2d  57,  66;  9  Cal.  Rptr.  555  (1960). 

The  same  rule  is  applied  in  Hundley  v.  St.  Francis 
Hospital,  161  C.A.2d  800,  327  P.2d  131  (1958),  cited 
and  relied  upon  by  this  Honorable  Court  in  its  prior 
opinion.  (242  F.2d  at  820).  Plaintiff's  ovary  and  fall- 
opian tube  were  removed  because  of  a  diagnosis  of 
cancer,  which  diagnosis  was  negligently  incorrect. 
Following  verdict  and  judgment  for  plaintiff,  de- 
fendant appealed,  contending  that  the  statute  of 
limitations  had  rim.  One  of  the  bases  for  affirmance 
was  that  knowledge  of  the  misdiagiiosis  had  not  come 
to  plaintiff  imtil  within  the  statutory  period.  Par- 
enthetically, in  this  case,  the  issue  of  limitations  had 
been  left,  in  accordance  with  the  law  in  "Discovery 
Rule"  states,  to  the  jury. 

Examining  the  District  Court's  findings  of  fact, 
matching  them  to  the  conclusions  of  law  and  the  de- 
cision rendered,  the  conclusion  is  inescapable  that  the 
District  Court  believed  that  it  was  sufficient  to  bar 
Appellant's  claim  that  she  was  physically  able  to 
obtain  the  tissue  section  slides.  This  is  not  the  rule. 
Appellant's  claim  did  not  accrue  until  she  possessed 
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knowledge  «)i-  iiironiiatioii  which  would  rffjuirp  ;i  r<!a- 
sonahly  in-udcnt  person  to  l)C'lic'V('  that  thore  liad  been 
a  negligent  misdiagnosis.  The  differenee  between  the 
proper  nde  and  that  api)lied  is  no  mere  quibble;  it  is 
the  heart  of  the  case. 


Ill 


THE  TRIAL  COXJRT  ERRED  IN  GRANTING  THE 
MOTION  TO  DISMISS 

Appellees  have  each  contended  that  the  prior  appel- 
late opinion  in  this  case  (342  F.2d  817)  is  the  "law  of 
the  case".  Each  has  advcUiced  this  argument  without 
citation  of  authority.  Each  is  in  error.  The  authorities 
and  the  correct  rule  are  set  forth  in  our  arginnent 
under  the  first  subheading. 

In  our  Opening  Brief,  at  pages  35  through  52,  the 
"Discovery  Rule"  as  developed  in  states  other  than 
Idaho,  was  extensively  analyzed.  Uncontroverted  by 
Appellees  herein,  that  analysis  will  not  now  be  re- 
peated. 

This  Honorable  Court,  in  its  prior  appellate 
opinion,  held  that  Idaho  would  apply  the  "Discovery 
Rule"  to  medical  malpractice  cases  outside  the  foreign 
object  field.  The  District  Court,  at  least,  apparently 
interpreted  this  o])inion  as  indicating,  however,  that 
factors  listed  in  the  ]>rior  opinion  (342  F.2d  at  820) 
such  as  the  continuing  relationshi])  of  doctor  and 
patient,  prejudice  to  the  defendant,  relative  difficulty 
of  proving  the  wrong,  and  availability  of  witnesses 
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and  records  would  l)e  considered  in  determining 
whether  the  "Discovery  Rule"  should  be  applied.  In 
our  Opening  Brief,  the  Court's  citations  of  authority 
were  analyzed  to  show  that  these  were  all  factors 
which  operated  tvithin  the  "Discovery  Rule",  rather 
than  in  determining  whether  to  apply  it. 

Counsel's  research  has  unearthed  no  "Discovery 
Rule"  decision  in  which  a  reasonably  diligent  plain- 
tiff, first  on  notice  of  the  doctor's  negligence  within 
the  prescriptive  period,  has  been  barred. 

For  the  fii\st  time  on  appeal.  Appellee  St.  Luke's 
(Brief,  p.  33)  contends  that  the  initial  advice  by 
Appellee  White  that  there  was  no  cancer,  followed  by 
his  statement  a  day  or  two  later  that  there  was  cancer, 
should  have  alerted  anyone  to  the  danger  of  negli- 
gence. Further,  it  is  coiitended  that  the  advice  that  the 
tissue  removed  during  the  radical  mastectomy  con- 
tained no  malignant  cells  gave  Appellant  "constant 
notice  that  the  diagnosis  might  be  wrong". 

Appellee  White  actually  testified  as  follows : 

"Q.  Do  you  recall  whether,  following  the 
biopsy,  you  did  in  fact  tell  the  plamtiff  that  there 
was  no  malignancy  ?  That  is  to  say,  it  looked  like 
it  was  benign,  the  lesion?" 

A.  I  told  the  patient  after  she  recovered  from 
the  anesthesia,  etc.,  that  gross  examination  of  this 
tissue  removed  by  biopsy,  that  is,  the  tumor  mass 
per  se,  that  it  appeared  to  be  benign,  but  that  we 
would  have  to  wait  until  the  microscopic  sections 
were  in,  as  routine  surgical  practice  in  any 
institution,  in  order  to  have  a  final  diagnosis." 
(R.T.  194:8-17). 
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Ai)))('ll('o  Wliito  later,  in  accordances  with  the  rcjxjrt 
oi"  i\w  tissues  section  analysis,  told  Ajjpellant  that  the 
tissue  removed  by  biopsy  was  nialigiiant.  'I'his  would 
in  no  way  serve  to  alert  her  to  possible  nefijligence. 

It  is  asserted  that  the  lack  of  malignancy  in  the 
tissues  removed  in  the  radical  mastectomy  should  have 
alerted  Appellant  to  possible  nej^ligence.  Appellees 
offered  no  testimony  indicatinf?  or  tendinp^  to  indicate 
that  such  lack  of  malicni fvncy  would  indicate  error  in 
the  original  diagnosis.  Further,  the  assertion  ignores 
the  testimony  of  Appellant  that  Appellee  White  told 
her,  following  the  radical  mastectomy,  that  it  appeared 
that  they  had  gotten  all  of  the  malignant  tissue.  (R.T. 
116:13-25.)  It  ignores  Appellee  White's  testimony  that 
he  told  Appellant  that  she  had  cancer. 

It  is  useless  to  debate  terms  such  as  "due  diligence" 
and  "unconscionable  delay"  based  u})on  a  record  which 
shows  no  fact  which  would  or  could  have  made  Appel- 
lant suspect  the  negligence  of  Appellees.  It  would  be 
a  strange  rule  indeed — and  stranger  still  when  con- 
tended for  by  representatives  of  the  medical  jirofes- 
sion — that  required  the  patient  to  constantly  question 
the  judgment  of  her  doctors;  that  reepiired  a  patient 
upon  leaving  tlu>  care  of  one  doctor  to  ask  the  next  for 
an  investigation  to  ascertain  possible  negligence  by  the 
first.  Such  a  nile  would  destroy  eveiy  conceivable  and 
rational  foundation  for  a  fruitful  doctor-patient  re- 
lationship. 

Lastly,  Appellee  St.  Luke's  (Brief,  p.  8)  complains 
that  no  notice  of  claim  was  given  to  any  of  the  Appel- 
lees pnor  to  filing  of  suit.  No  authority  has  been  cited 


^ 


that  such  a  claim  is  necessaiy.  Nevertheless,  it  is  in- 
structive to  notice  that  Appellee  McCarter,  the 
pathologist,  did  receive  a  letter  from  Dr.  Shaw  setting 
forth  the  Stanford  Medical  School  diagnosis  in  1962. 
(R.T.  73:15-25;  Exhibit  9.)  Appellees  objected  to  any 
testimony  as  to  whether  the  contents  of  that  letter 
were  comnmnicated  by  Dr.  McCarter  to  any  of  the 
other  Appellees.  As  far  as  the  evidence  reveals.  Ap- 
pellee McCarter  did,  in  response  to  this  letter,  exactly 
nothing,  i.e.,  precisely  what  Appellees  criticized  Appel- 
lant for  having  done  up  until  the  time  she  was 
informed  that  the  original  diagnosis  was  wrong. 

It  is  very  respectfully  submitted  that  the  only 
proper  standard  to  be  followed  in  ruling  on  a  motion 
for  smnmary  judgment  in  this  case  was:  there  being 
disputed  inferences  from  undisputed  facts  and  a  dis- 
pute as  to  the  facts  themselves,  the  motion  should  have 
been  denied.  Tracerlab,  Inc.  v.  Industrial  Nucleonics 
Corporation,  313  F.2d  97,  1st  Cir.  (1963);  R.  J. 
Reynolds  Tobacco  Company  v.  Hudson,  314  F.2d  776, 
5th  Cir.  (1963) ;  Sheets  v.  Burma/n,  322  F.2d  277,  5th 
Cir.  (1963). 

Even  on  the  factors  foimd  by  the  District  Court, 
there  was  no  lack  of  diligence,  no  fact  or  circumstance 
which  required  Appellant  to  do  anything  more  than, 
as  a  good  patient,  rely  upon  the  original  advice  of  her 
doctors. 

Idaho  would  apply  the  "Discovery  Rule"  outside  the 
foreign  object  field.  Appellant  falls  well  within  the 
ambit  of  that  rule.  The  District  Court's  failure  to 
afford  to  Appellant  the  benefit  of  that  rule  constituted 
prejudicial  error. 
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CONCLUSION 

It  is  vciy  r('s{)(>(',t fully  submitted  that  Aitpcllant 
herein  was  denied  ]wr  rif^ht  of  trial  ))y  jury,  that  an 
erroneous  standard  of  proof  was  applied,  that  a  ma- 
t(>rial  error  as  to  the  applicable  law  was  made  and 
that,  on  the  record  before  this  Honorable  Court,  the 
judgment  rendered  below  eannot  stand  and  must  be 
reversed. 

Dated,  San  Francisco,  California, 
June  9,  1966. 

Respectfully  submitted. 

Belli,  Ashe,  Gerky  &  Ellison, 
Vernon  K.  Smith, 
By  Melvin  M.  Belli  and 
Frederick  A.  Cone, 

Attorneijs  for  Appellant. 


Certificate 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  1  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Frederick  A.  Cone. 
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Redkui  A/B  Soya,  as  owners  of  the 
Swedish  motor  vessel  Otello, 

Appellant, 
vs. 

The  SS.  Grand  Grace,  her  engines,  etc.,  and  her  owners, 
Grace  Navigation  Corporation, 

and 

The  M/V  Jane.  Store,  her  engines,  etc.,  and  her  owners, 

LORENTZENS    SkIBS    A/S, 

Appellees, 


APPEAL  FnOM   TEE  UNITED  STATES  DISTRICT  COURT  FOR  TEE 

DISTRICT  OF  OREGON.  TIONORABLE  JOHN  F.  KILKENNY, 

DISTRICT  JUDGE. 


APPELLANT'S  BRIEF. 

Jurisdiction. 

This  case  arises  under  the  admiralty  and  maritime  jur- 
isdiction of  the  United  States  and  the  Appellate  Jurisdic- 
tion of  this  Court.  (U.  S.  Constitution,  Art.  Ill  §2;  28 
USCA  '§1833,  28  USCA  §1291.)  On  Soptombov  10,  m'w,  the 
owners  of  the  M/V  Otello  duly  filed  a  timely  notice  of 
ap]ieal  (R.  131),  from  a  final  decision  and  decree  by  District 
Judge  Kilkenny  in  this  matter  in  the  District  Court  for  the 
District  of  Oregon  (R.  124). 


Statement. 

This  case  involves  a  collision  between  the  Swedish  M/V 
Otello  and  the  Liberian  SS.  Grand  Grace  which  occurred  on 
January  19,  1964  in  the  Columbia  River  near  Astoria  dur- 
ing a  gale  force  wind.  A  third  vessel,  the  Norwegian  M/V 
Jane  Stove  has  been  charged  by  both  colliding  vessels  with 
interfering  with  the  navigation  of  the  Otello,  thereby  con- 
tributing to  the  collision. 

Statement  of  facts. 

On  January  17,  1964,  the  Otello  anchored  off  Astoria, 
south  of  the  main  ship  channel,  in  a  location  about  midway 
between  buoy  40  and  the  red  and  black  nun  buoy  to  the 
southeast  (R.  340).  The  Otello  had  anchored  in  this  posi- 
tion with  five  shackles  of  chain  (450  feet)  on  her  port 
anchor,  in  accordance  with  the  local  pilot's  recommenda- 
tions (R.  331).  The  Otello' s  anchor  bearings  were  checked 
carefully  on  every  watch  (R.  344-345,  475,  524). 

On  the  attached  page  is  a  photocopy  of  the  pertinent 
harbor  area,  showing  the  stated  anchored  position  of  the 
Otello,  marked  with  the  letter  "0". 

On  the  morning  of  January  19,  1964,  the  Mary  Olsen,  a 
lumber  barge,  came  to  anchor  about  three  hundred  feet  off 
the  Otello' s  port  quarter  (R.  487).  The  American  cargo 
vessel,  Antinous,  anchored  about  five  hundred  feet  north- 
ward and  slightly  further  upstream  on  the  Otello' s  star- 
board side  and  south  of  the  main  ship  channel  (R.  487).  The 
Grand  Grace,  which  ultimately  was  in  collision  with  the 
Otello,  was  anchored  about  one-quarter  to  one-half  mile 
astern  of  the  Otello  (R.  487). 

The  stated  position  of  the  Grand  Grace  is  shown  on  the 
photocopy  above  mentioned,  by  the  letters  "GG". 

Weather  reports  received  by  the  Otello  for  January  19 
predicted  that  there  would  be  winds  from  35  to  50  knots 
(Ex.  80).  At  2:00  p.m.  the  officers  aboard  the  Otello 
noted  that  the  wind  was  westerly  force  nine  to  twelve,  and 
at  3 :00  p.m.  the  wind  had  increased  to  force  10  to  12,  from 
the   same   direction    (Ex.  4D).    According  to  the   official 
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0  -  Anchored  position  of  OTELLO 
GQ  -  Anchored  position  of  GRAND  GRACE 
A  -  Anchored  position  of  ANTINOUS 
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Boaufort  rcjiIo,  wind  force  9  consists  of  winds  of  41  to  47 

knots,  iuid  force  12  consists  of  winds  over  >>')  kinds.  An 
alert  watch  was  maintained  aboard  the  Oicllo  during  this 
period  to  check  her  position. 

At  ahont  2 :.'!()  p.m.  the  OteUo's  Master  and  Third  Mate 
observed  that  the  OtcUn  was  movinp^  closer  to  the  barge 
Mar//  Olsen,  and  it  was  determined  that  the  Otcllo  was 
dragging  (R.  IfiG-UiT).  The  OteUo  immediately  began 
sounding  her  wliistle  for  a  ])ib)t,  so  that  she  could  be  moved 
to  a  new  anchoi-age  i)osition  (R.  166-168).  Shortly  there- 
after the  OteUo's  engines  were  ordered  on  "stand-by" 
(R.  677).  Being  a  motor  vessel,  the  Otdlo  could  put  her 
engines  to  use  immediately  if  required  (R.  68.3). 

After  fntilely  waiting  aliout  lifteen  minutes  for  a  pilot, 
the  Oicllo  commenced  maneuvering  her  twin  engines  in  an 
effort  to  maintain  her  position  (R.  677-67<S),  and  the  Mate 
and  Carpenter,  who  had  previously  l)een  ordered  to  report 
to  the  bow,  were  ordered  to  commence  heaving  up  the 
anchor  (R.  202-203).  It  was  intended  to  move  forward,  pick 
uj)  the  anchor,  move  back  to  or  l)eyond  the  original  anchored 
position,  and  then  let  go  both  anchors  (R.  176).  Prior  to 
this  time,  there  had  been  no  need  for  the  Otello  to  use  both 
anchors.  After  she  started  dragging,  such  an  action  would 
have  been  ineffective  unless  and  until  the  Otello  was  able  to 
move  ahead  by  her  engine  power  back  to  her  original 
anchored  position,  where  the  second  anchor  could  then  have 
been  put  out  (R.  242). 

After  the  Oicllo,  assisted  l)y  her  engines,  had  heaved  in 
about  two  shackles  of  chain  (180  feet),  the  chain  caught 
across  her  sharp  bow,  thus  preventing  the  crew  from  heav- 
ing in  any  more  chain.  The  wind  swun-r  the  OteUo's  bow 
to  starboard  and  she  began  dragging  in  an  easterly  direc- 
tion upstream  with  her  portside  exposed  to  the  westerly 
wind  (R.  178).  Efforts  to  head  the  Otello  into  the  wind  by 
the  use  of  her  engines  and  helm  were  futile  (R.  206).  As  the 
Otello  dragged  i)ast  the  Aiitiiioiis,  her  master  decided  he 
would  work  the  OteUo's  engines  ahead  and  steam  north- 
ward, to  the  open  water  north  of  the  main  channel,  once 
the  Otello  had  cleared  the  Antinoiis  (R.  179).    At  this  point, 


the  M/V  Jane  Stove  was  observed  approaching,  at  high 
speed,  on  a  course  between  the  Antinous  and  the  Otello 
(R.  179-184).  The  Otello  stopped  sounding  pilot  signals 
and  commenced  sounding  danger  signals  (R.  179-180). 

The  Jane  Stove  disregarded  the  Otello' s  danger  signals 
and  proceeded  through  the  anchorage,  across  the  bow  of  the 
Otello,  at  an  undiminished  speed  (R.  185).  The  Jane 
Stove's  negligent  action  forced  the  Otello  to  stop  her 
engines  and  then  go  astern,  to  avoid  a  collision  with  the 
Jane  Stove  (R.  221,  222,  247).  This  maneuver  prevented 
the  Otello  from  proceeding  into  the  open  waters  north  of  the 
main  channel  and  placed  her  at  the  mercy  of  the  Avind, 
which  was  setting  her  down  on  the  Grand  Grace  (R.  198, 
199). 

The  officers  of  the  Grand  Grace  had  observed  the  pre- 
dicament of  the  Otello  from  the  beginning  (nearly  an  hour 
before),  but  made  no  effort  Avhatsoever  to  avoid  the  collision 
between  the  two  vessels  (R.  837-838,  1182-1183,  843).  The 
Grand  Grace  made  no  use  of  her  rudder  to  sheer  the  vessel 
away  from  the  Otello  (R.  843),  as  the  nearby  Antinous  suc- 
cessfully did  (R.  1647),  nor  did  the  Grand  Grace  pay  out 
more  anchor  chain  (R.  842),  either  of  which  would  have 
avoided  the  collision.  Nor  did  the  Grand  Grace  make  any 
etfort  to  ready  her  engines  to  aid  her  in  maneuvering  out 
of  the  way  (R.  843). 

Finally,  at  about  3:23  P.  M.,  the  after  starboard  side 
of  the  Otello,  just  after  the  Jane  Stove  cleared  the  Otello' s 
bow,  came  into  contact  ^viih  the  bow  of  the  Grand  Grace, 
at  an  angle  of  about  90  degrees  (App.  A  p.  31).  As  a  result 
of  the  collision,  the  Otello  suffered  damages  in  the  amount 
of  $96,933.13. 

The  proceedings. 

On  Januaiy  22,  1964,  Rederi  Soya,  as  owner  of  the 
Otello,  filed  a  libel  in  the  District  Court  for  the  District 
of  Oregon  namino-  the  SS.  Grand  Grace  and  her  owners 
and  the  M/V  Jane  Stove  and  her  owners  as  respondents, 
alleging  that  the  negligence  of  these  vessels  caused  damage 


to  the  Otello  (R.  1).  On  January  23,  1964,  the  owners  of 
the  Grand  Grace  filed  an  answer  and  cross  libel  against 
tlic  Olcllo  anil  Jiinr.  Stove,  rhar^infjf  that  both  vessels  neg- 
lif^cnfiy  caused  daniage  to  the  Grand  Grace  {It.  G).  On 
March  23,  1964,  the  owners  of  the  Jane  Stove  filed  an 
answer  denying  the  allegations  of  fault  made  by  the  other 
vessels  against  the  Jane  Stove  (R.  35). 

The  consolidated  suits  were  hoard  by  the  District  Court 
of  Oregon,  which  rendered  a  memorandum  decision  (R.  73), 
(lisniissiiig  with  prejudice  the  libel  of  the  owners  of  the 
Otello  against  the  Grand  Grace  and  Jane  Stove,  and  hold- 
ing the  owners  of  tiie  Otello  liable  to  the  owners  of  the 
Grand  Grace  for  the  damages  alleged  in  the  Grand  Grace 
cross  libel.  On  January  5,  lOfio,  Judge  Kilkenny  signed 
j)roi)Osed  findings  of  fact  and  conclusions  of  law  submitted 
by  the  proctors  for  the  M/V  Jane  Stove  and  the  SS.  Grand 
Grace  (R.  75).  On  July  19, 1965,  the  Court  rendered  a  final 
decree  in  this  matter  (R.  124-126),  wherein  it  awarded  to 
the  owners  of  the  Grand  Grace  damages  for  injury  to  the 
Grand  Grace,  plus  interest,  taxable  costs  and  "litigation 
expenses".  The  owners  of  the  Jane  Stove  were  awarded 
"litigation  expenses",  interest  and  taxable  costs.  On  the 
same  date,  the  owners  of  the  Otello  filed  a  notice  of  appeal 
from  this  decision   (R.  131-132). 

Errors. 

Appellant  submits  that  the  trial  court  erred  in  the  fol- 
lowing respects: 

1.  The  Trial  Court  ignored  the  deposition  testi- 
mony of  the  Jane  Stove's  officers  and  crew,  showing 
that  she  boxed  in  the  Otello  and  interfered  with  her 
navigation  which  refuted  the  claims  of  the  Jane  Stove's 
self-interested  pilot. 

2.  The  Trial  Court  overlooked  the  fact  that  the 
Grand  Grace'. 'i  testimony,  all  taken  by  deposition, 
admitted  that  her  officers  did  nothing  to  prevent  the 


collision,  although  aware  of  the  Otello's  predicament 
for  a  considerable  period  of  time  before  the  collision. 

3.  The  Trial  Court's  ultimate  liability  conclusion 
is  contrary  to  the  testimony  describing  the  collision 
contained  almost  entirely  in  the  approximately  40 
depositions  of  ship's  witnesses  introduced  in  evidence. 

4.  None  of  the  depositions,  constituting  virtually 
all  of  the  testimony,  nor  the  many  exhibits  were  read 
to  or  described  to  the  Trial  Court,  at  his  suggestion 
and  upon  his  assurance  that  he  would  study  them  care- 
fully, which  apparently  was  not  done. 

5.  The  Trial  Court  ignored  the  fact  that  the  Otello's 
dragging  was  caused  solely  by  sudden  and  extremely 
high  winds. 

6.  The  Trial  Court  erred  in  failing  to  draw  the 
necessary  adverse  inferences  from  the  Grand  Grace's 
failure  to  produce  her  Master  or  Pilot  at  the  trial, 
or  to  take  their  de  hene  esse  depositions. 

7.  The  Trial  Court's  opinion  did  not  comply  with 
the  letter  or  spirit  of  the  Supreme  Court  Admiralty 
Rule  461/2  in  that  it  contained  no  analysis  of  the 
facts  or  law,  gave  no  reasons,  and  stated  only  ultimate 
conclusions. 

8.  The  Trial  Court  merely  "rubber  stamped" 
findings  of  fact  and  conclusions  of  law  jointly  submitted 
by  proctors  for  the  Grand  Grace  and  the  Jane  Stove, 
more  than  two  months  after  the  opinion  was  filed, 
without  affording  appellant  the  prior  opportunity  to 
review  them  or  to  submit  counter  proposals. 

9.  The  Trial  Court  erred  in  allowing  litigation  ex- 
penses. 


Argument. 
Summary. 

It  is  to  be  noted  at  the  outset  that  the  Trial  Court  failed 
to  comply  willi  f  ln'  dictates  of  the  Supreme  Court  Admiralty 
Rule  46'/l'  in  reii(k>rin,s?  its  decision.  The  requirement  that 
a  court  "find  the  facts  sjiecially  and  state  separately  its 
conclusions  of  law  thereon"  is  to  be  followed  if  a  court  is 
to  make  a  decision  vested  with  due  process.  The  underly- 
inij  harm  to  a  litigant  which  inevifal)]y  stems  from  a  disre- 
gard of  tliis  rule  is  clearly  present  in  this  case. 

The  fact  that  the  lower  Court  adopted  the  prevailing 
parties'  proposed  findings  of  fact  and  conclusions  of  law  in 
lofo  raises  doubts  that  those  findings  were  independently 
dc'tcrmiiii'tl  by  the  Court  in  arriving  at  its  decision.  It  is 
consistently  held  that  an  appellate  Court  will  scrutinize 
such  findings  very  closely.     Infra,  Point  I,  p.  8  et  seq. 

The  basic  issues  involved  in  tiiis  case  wore  whether  or 
not  any  or  all  of  the  vessels  named  as  parties  were  negli- 
gent. We  submit  that  the  lower  Court's  finding  of  negli- 
gence by  the  Otello  and  lack  of  negligence  by  either  the 
(h-and  Grace  or  Jane  Stove  is  erroneous.  The  lower  Court 
failed  to  find  facts  justifying  a  conclusion  of  fault  on  the 
part  of  the  Otello  or  its  absence  in  the  case  of  the  Grand 
Grace  and  the  Ja)ic  Store. 

We  submit  that  the  trial  Court's  findings  of  facts  15 
ithrough  23  are  clearly  erroneous  because  they  totally  ignore 
the  deposition  testimony  of  the  Master  and  watch  officer  of 
the  Jdiic  Store  and  the  Master  and  Watrli  Ollicor  nf  tiio 
,Gra)id  Grace.  Furthermore,  tlie  Court  failed  to  draw  any 
adverse  inferences  from  the  non-production  of  either  the 
Master  or  the  Pilot  of  the  Grand  Grace  for  either  de  bene 
esse  depositions  or  trial  testimony.  This  case  is  based 
mainly  on  depositions  rather  than  trial  testimony,  which 
leaves  this  Court  in  as  good  a  position  to  determine  the 
issues  as  the  trial  Court. 

In  its  final  decree,  the  lower  Court  awarded  the  prevail- 
ing parties  "litigation  expenses".  We  submit  that  such 
^ward  is  totally  at  odds  with  American  jurisprudence,  and 
insupportable  in  either  law  or  fact. 


POINT     I. 

The  trial  court  did  not  comply  with  Supreme  Court 
Admiralty  Rule  46^2  »"  rendering  its  decision  (speci- 
fication of  errors  7  and  8  above). 

Supreme  Court  Admiralty  Eule  461/2 : 

"In  dpcidhig  cases  of  admiralty  and  maritime 
jurisdiction  the  court  of  first  instance  shall  find  the 
facts  specially  and  state  separately  its  conclusions 
of  law  thereon;. and  its  findings  and  conclusions  shall 
be  entered  of  record  and,  if  an  appeal  is  taken  from 
the  decree,  shall  be  included  by  the  clerk  in  the 
record  which  is  certified  to  the  appellate  court  under 
rule  49.    Added  Jime  2,  1930,  eff.  October  1,  1930 


>) 


Decisions  condemn  certain  courts'  practices  of  simply 
"parroting"  findings  of  fact  and  conclusions  of  law  sub- 
mitted by  the  prevailing  party  as  being  violative  of  Bule 
461/2. 

In  The  Severance,  152  F.  2d  916,  918  (4th  Cir.  1945), 
a  steamship  under  tow  collided  with  a  barge  piling.  Suits 
were  brought  by  the  vessel's  owner  and  cargo  against  the 
tug,  and  judgment  was  rendered  for  the  respondent  tug. 
The  judge  did  not  file  an  opinion,  but  simply  advised  the 
parties  by  mail  that  he  found  no  fault  by  the  respondent 
tug.  The  trial  judge  then  adopted,  virtually  in  toto,  the 
proposed  findings  and  conclusions  of  law  submitted  by  the 
respondent  tug.  The  Circuit  Court  reversed  and  remanded. 
Circuit  Judge  Dobie  stated  at  p.  918: 

"No  opinion  was  filed  by  the  District  Judge, 
who  wrote  to  the  proctor  for  respondents  that  the 
District  Judge  found  the  respondents  without  fault 
and  therefore  relieved  of  liability.  In  this  letter 
the  District  Judge  requested  the  proctor  for  respond- 
ents to  present  findings  of  fact  and  conclusions  of 
law.  The  District  Judge  then,  practically  in  toto, 
adopted  these  findings  and  conclusions. 

"1  This  practice  is  not  to  be  commended.  It 
has  been  condemned  by  many  courts  as  not  living 
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up  to  till'  provision  oi'  Ailiiiiialty  Jliilc  4(J'/i<,  28  U.  S. 
C.  A.  followiiif^  Kcftion  723:  'In  dccidiiif^  casoH  of 
ftdrninilty  iuid  iiuiritimc  jiirindirtion  tho  court  of 
first  iiistaiH'c  sliall  find  tin-  fuclH  Hpccially  and  slate 
separatolv  its  conclusions  of  law  tlioroon.'  Soe 
Irvine  r.Tlie  Hesper,  122  U.  S.  2')(\,  7  S.  Ct.  1177, 
30  L.  Ed.  117r);  Pctterson  v.  New  York  Central  R. 
Co.,  2  Cir..  ]-2i\  K.  I'd  !t!12;  Scliilliiifr  r.  Schwitzer,  79 
U.  S.  App.  I).  ('.  20,  142  F.  2d  82;  Citv  of  New  York 
V.  Mcl-ain  Lines,  2  Cir.,  147  V.  2d  393;  Chicago,  D. 
&  0.  P..  Transit   Co.   r.   ^roor(■,  C,  Cir.  2.")n  F.  490." 

The  lowi'i-  Conil's  inrnKnaiMliiui  decision,  and  subse- 
quent fiiulinufs  of  fact  and  conclusions  of  law  are  clearly 
neither  within  the  letter  nor  the  spirit  of  Supreme  Court 
Adniiralty  Rule  ACiYj-  The  nienioranduin  decision,  in 
essence,  simply  states  the  })road  conclusions  that  the  owners 
of  the  OfcUo  hail  failed  to  sustain  their  burden  of  proof, 
whereas  tiie  owners  of  the  Grimd  Grace  had  met  their 
burden  of  i)roof  as  to  certain  contentions  enumerated  in 
(lieir  ]n-e-(rial  oiiler.  We  submit  that  the  Conrt  failed 
to  "(ind  the  facts  si)ecially  and  state  separately  its  con- 
clusions of  law  tJiereon",  but  simply  made  a  sjeneral  state- 
nieiil  ns  to  liability  without  any  specification  of  facts  in 
sup])orf   of  his  conclusions. 

;\  decision,  such  as  hei-e,  liased  upon  fiTulings  of  fact 
and  conclusions  of  law  sultmitted  by  the  prevailinc:  party,  is 
not  eiditled  to  the  same  weitr'it  and  disunity  which  an  inde- 
pendent and  nnfettered  judurment  would  receive  on  appeal. 
Tn  Tlic  Severance,  supra.  Judge  Dobie  stated  at  page  918: 

"•  •  •  We  content  ourselves  by  observing  that  these 
findings  of  fact  and  conclusions  of  law  are  not,  at 
our  hands,  entitled  to  the  same  weight  and  dignity 
which  they  would  have  possessed  had  they  repre- 
sented the  nnfettered  and  independent  judgment  of 
the  trial  court." 

In  Mcslr  v.  Kea  Steamship  Corporation,  260  F.  2d  747, 
7r)0  (3d  Cir.  1958),  cert,  denied,  359  U.  S.  966,  Circuit  Judge 
^fcLaughlin  states  at  page  750: 
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"•  *  *  And  yet  where  the  court  has  not  independ- 
ently set  out  its  findings  we  think  the  reviewing  court 
may  more  readily  be  *  *  *  'left  with  a  definite  and 
firm  conviction  that  a  mistake  has  been  committed'  ". 
(Citation  omitted.) 

Circuit  Judge  Rives  stated  in  Kinnear-Weed  Corp.  v. 
Humble  Oil  d  Refining  Co.,  259  F.  2d  398,  401  (5th  Cir. 
1958),  cert,  denied,  361  U.  S.  930,  at  p.  401  as  follows: 

"*  *  *  Nevertheless,  we  must  say  that  findings  and 
conclusions  which  represent  the  independent  judicial 
labors  and  study  of  the  district  judge  are  more  help- 
ful to  this  court." 

Circuit  Judge  "Wisdom  stated  in  Louis  Dry f us  and  Cie 
V.  Panama  Canal  Co.,  298  F.  2d  733,  737,  738,  739  (5th  Cir. 
1962),  at  page  738,  as  follows: 

"Wlien  the  findings  have  been  drafted  by  the 
trial  judge  himself,  they  carry  a  certain  badge  of 
personal  analysis  and  determination  that  may  dis- 
suade an  appellate  court  from  reversing  in  a  doubt- 
ful case.  When  that  badge  is  missing,  the  appellate 
court  can  feel  slightly  more  confident  in  concluding 
that  important  evidence  has  been  overlooked  or  in- 
adequately considered — if  the  evidence  supporting 
the  decision  is  of  a  doubtful  nature." 

We  submit  that  in  the  present  case  the  lower  Court 
simply  adopted  the  self-serving,  slanted  findings  of  fact 
and  conclusions  of  law  submitted  by  the  prevailing  parties. 
The  failure  to  show  any  clear  and  independent  analysis  of 
the  facts  and  law  in  this  case  raises  serious  doubts  as  to  the 
soundness  of  the  decision.  We  submit  further  that  the  cir- 
cumstances warrant  scrutiny  by  this  Court  of  the  case,  to 
prevent  substantial  injustice  resulting  from  the  failure  of 
the  Trial  Judge  to  render  an  independent  and  unfettered 
judgment. 
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POINT     II. 

The  trial  court's  findings  of  fact  as  to  the  Otello 
and  the  vessels  she  charges  are  clearly  erroneous 
(specification  of  errors  1  through  6). 

The  errors  with  respect  to  the  Otello. 

Ill  Judginsj^  wlicthor  a  ])arlicular  action  was  negligont, 
a  court  should  naturally  view  the  facts  and  fix  responsibil- 
ity ill  tli(>  lif^lit  of  the  circumstances  confronting  the  parties 
at  the  time.  Cf.  Pefferson  v.  New  York  Central  B.  Co.,  126 
F.  2d  992,  994  (2d  Cir.  1942) ;  the  Queen  Elizabeth,  122  F. 
406,  409  (2d  Cir.  1903).  When  thus  viewed,  if  it  appears 
that  a  navigator  acted  within  the  limits  of  reasonable  dis- 
cretion, his  action  should  not  bo  condemned,  oven  though, 
in  the  light  of  knowledge  after  the  event,  it  appears  that  he 
might  have  chosen  a  more  successful  course.  The  Queen 
Elhabeth,  supra;  the  Clarence  L.  Blakeslee,  243  F.  36.'i  3G6 
(2d  Cir.  1917) ;  the  Hufjh  Ktjlees,  73  Fed.  255,  259  (2d  Cir. 
1896).  We  submit  that  the  lower  Court  applied  at  best 
superficial  considerations  to  the  actions  of  the  Otello,  with- 
out regard  for  the  realities  wliicli  confronted  her  through- 
out. If  the  actions  of  the  Otello  are  judged  on  a  proper 
hasis,  her  actions  cannot  be  condemned. 

The  Otello  had  been  safely  and  securely  anchored  on 
one  anchor  for  two  days  prior  to  the  collision  (R.  164-166). 
There  was  no  prior  warning  that  the  winds  \\hich  ulti- 
iiialciy  caused  the  Otello  to  drag  would  be  of  such  great 
intensity  (Ex.  8C).  Had  the  OteUo  let  out  more 
chain  when  she  discovered  she  was  dragging,  she  would 
have  placed  herself  in  dangerously  close  proximity  of 
the  lumber  barge,  the  Mary  Olsen  (R.  242).  Once  she 
began  to  drag  her  first  anchor,  it  was  futile  to  let  go  a 
second  anchor,  since  this  would  still  have  left  her  perilously 
close  to  the  Mnri/  Olsen  (R.  242).  The  Otello  began  drag- 
ging without  warning,  thus  there  was  no  apparent  need 
to  ease  the  strain  on  the  anchor  chain  prior  to  her  drag- 
ging.   Once  it  was  oliserved  that  the  Otello  %vas  dragging, 
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her  twin  engines  were  used  to  ease  the  strain  on  her  anchor 
chain  (R.  204).  The  Court  below,  according  to  Finding  of 
Fact  16(1)  would  have  had  the  Otello  remain  quiescent, 
dragging  helplessly  toward  the  Grand  Grace,  rather  than 
attempt  to  navigate  out  of  the  crowded  anchorage  to  the 
relative  safety  of  the  open  waters  to  the  north  of  the 
main  channel. 

Finding  of  Fact  16(g)  ignores  the  uncontroverted  fact 
that  the  Otello  was  overcoming  her  gale-induced  dragging 
predicament  and  was  in  fact  navigating  effectively  out  of 
the  anchorage  into  the  fairwaj^,  but  was  prevented  because 
the  Jane  Stove  heedlessly  "crowded"  and  blocked  her  (R. 
198).  A  proper  lookout  was  maintained  at  all  times  on 
the  Otello,  since  at  least  one  licensed  officer  and  one  sea- 
man were  on  the  bridge  at  all  times,  and  at  least  one  man 
was  on  the  bow  during  the  period  when  the  Otello  was 
approaching  the  Grand  Grace  (R.  176). 

Finding  of  Fact  16 (i)  disregards  the  imcontroverted 
fact  that  the  Otello  did  use  her  engines  to  maneuver  away 
from  the  Grand  Grace. 

Captain  Sundlof,  the  Master  of  the  Otello,  testified  (R. 
207),  that  he  was  in  fact  moving  with  ahead  power  out 
of  the  anchorage  and  away  from  the  Grand  Grace  before 
he  was  crowded  by  the  Jane  Stove. 

"The  Court:  What  application  of  power  were 
you  making  at  that  time,  Captain? 

The  Witness:  We  went  slow  ahead  on  starboard 
engine.  And  we  were  approaching  Antinous  all  the 
time,  came  closer  and  closer  to  Antinous. 

The  Court :  That  is  on  account  of  your  drift  or 
drag! 

The  Witness :    Also  the  speed. 

The  Coui-t:    Your  drag? 

The  Witness :  Yes,  and  the  speed  we  made.  We 
Avent  slow  ahead  on  starboard. 

The  Court:   Proceed." 

Chief  Mate  Sven  J.  Lindstrom  described  the  reckless 
approach  of  the  Jane  Stove  (R.  427) : 

"Q.  Difl  you  continue  to  watch  her  after  that 
time?    A.  Yes,  I  did. 
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Q.  Whiit  (liroction  was  .sho  lieading  witli  relation 
to  tlic  how  of  I  he  Olclinf  A.  \{\>j;ht  straight  in  front 
of  our  how. 

Q.  Wlicrc  were  you  stjiiidiiig  during  this  time  when 
you  Wiilchcd   the  June  Slorcf     A.  On  tlio  fo'c's'le. 

Q.  At  this  point  tluit  you  have  iiidicatod  with  an 
X  right  at  the  how,  on  Exhihit  1,  that  is?     A.  Yos. 

Q.  How  closo  did  the  J  due  Sfnre  pass  in  front 
of  the  point  on  the  how  where  you  were  standing! 
A.  20-2')  liiclci-s." 

The  errors  with  respect  to  the  Grand  Grace. 

The  evidence  of  the  Grand  Grace  shows  that  her 
ofiicers  udinitlcdiy  ohscrvcd  the  (iiflicultics  of  the  Otello  for 
nearly  an  lioui'  and  made  no  cCfort  to  take  measures  which 
would  have  avoided  a  collisioti.  The  Grand  Grace  evidence 
shows  that  she  made  no  effoi't  to  ready  her  engine  for 
maneuvering  during  the  fifty  minutes  that  the  Otello 
dragged  toward  her.  (Finding  of  Fact  16(k)  states  the 
Otello  was  in  difficulty  for  fifty  minutes.)  The  evidence  also 
shows  that  the  Grand  Grace  made  no  ciTort  to  let  out  chain 
or  to  sheer  awa.y  from  the  Otello  by  means  of  her  rudder  or 
engines  (R.  837-838,  893,  1182-118*3),  although  it  is  a  well- 
i-ecognized  ])i'actice,  and  in  fact  was  accomplished  by  a 
nearby  sliij),  (he  Aiitinous. 

The  Otello  was  first  ol)sorved  to  be  dragging  toward 
the  Grand  Grace  at  around  2:30  P.  M.  by  the  bridge  watch 
of  the  Grand  Grace  (R.  1281)  and  was  under  constant 
observation  by  the  Grand  Grace  until  the  collision  occurred 
at  3:23  P.  M.*(Fx.  4D). 

Lin  Ping  Kuei  who  was  acting  as  lookout  on  the  Grand 
Grace,  testified  (R.  1281): 

"Q.  When  were  you  first  awaro  that  the  Otello 
was  moving  down  towards  your  ship?  A.  I  don't 
remember  the  exact  time,  but  possibly — it  is  approxi- 
mately around  2:30,  but  T  cannot  be  exact. 

Q.  And  did  yon  coutiinio  to  watch  the  Otello  from 
that  time?  A.  Yes,  of  course,  T  noticed  them.  They 
were  coming  towards  us." 

Captain  Sba  of  the  Grand  Grace  acknowledged  that  he 
observed  the  Otello  dragging  toward  his  vessel,  and  that  a 
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perilous  situation  was  developing.  At  the  discovery  deposi- 
tions he  drew  a  diagram,  which  graphically  portrays  how  he 
observed  the  Otello  slowly  drag  toward  the  Grand  Grace 
(A  p.  31).    Sha  stated  (R.  837) : 

"Q.  Now,  Captain,  when  you  saw  this  vessel  in 
position  No.  2  about  ten  minutes  before  the  collision 
— that  is  correct,  isn't  it.  Captain?    A.  That's  right. 

Q.  From  the  time  that  you  saw  the  vessel  in  that 
position  No.  2,  did  you  watch  her  all  the  time!  A.  I 
watch  her  all  the  time  and  I  called  attention  to  Cap- 
tain Wang  and  the  third  mate. 

Q.  And  they  were  on  the  bridge  with  you?  A. 
They  also  were  there.  I  say, '  Watch  that  fellow.  We 
may  get  trouble.'  " 

At  page  841,  Captain  Sha  states : 

"Q.  Captain,  as  the  Otello  moved  from  position 
2  to  3  to  4,  were  you  watching  her  constantly?  A. 
Watching. 

Q.  Was  the  captain,  the  former  captain,  watch- 
ing her  constantly?  A.  Yes.  All  on  the  bridge 
watching. 

Q.  And  the  third  mate  also  was  watching?  A. 
Yes. 

Q.  I  suppose  everyone  was  concentrating  on  her? 
A.  Oh,  yes,  if  any  accident  happen. 

Q.  Were  you  watching  any  other  ships  in  tlie  an- 
chorage area  at  that  time?  A.  No,  all  concentrating 
on  that  ship." 

Despite  the  fact  that  officers  on  the  bridge  of  the 
Grand  Grace  were  supposedly  observing  the  approach  of 
the  Otello  for  nearly  an  hour,  and  recognized  that  there  was 
danger  of  collision,  no  attempt  was  made  to  veer  chain,  use 
the  rudder,  or  prepare  the  engines  for  maneuvering.  Mr. 
Sha  states  at  page  842  of  the  record : 

"Q.  Did  you  order  any  engine  movements  at  all 
prior  to  the  collision?    A.  Before? 

Q.  Before  the  collision.  A.  Before  collision,  no, 
the  engines  are  not  stand  by. 
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Q.  And  yon  did  not  pnt  them  slow  ahead  or  any- 
thing? like  tliat,  before  collision?  A.  No,  no  move- 
ment of  (Mif^incs. 

Q.  Did  yon  let  out  any  additional  anchor  chain 
before  the  collision?  A.  You  mean  the  fairway  an- 
chor cable? 

Q.  In  other  words,  you  had  five  shackles  out.  Did 
you  let  any  additional  chain  out?    A.  No,  at  no  time. 

Q.  Wcic  llicic  people  on  your  how  who  could  have 
let  the  anchor  chain  out?  A.  At  that  time,  no  people 
on  the  bow." 

Capt.  Sha  at  pa<,-e  84:i : 

"Q.  Did  you  have  a  helmsman  on  duty  before  the 
collision?    A.  Yes,  an  A/B  on  duty. 

Q.  Was  he  in  the  wheelhouse?  A.  Yes. 

Q.  Did  von  give  him  any  oi'ders  before  the  colli- 
sion?   A.  No." 

The  nesylectfnl  inaction  of  the  Grand  Grace  is  clear  when 
compared  with  the  efforts  of  the  American  freighter  Antin- 
flus.  which  was  also  anchored  near  the  Ofelln.  When  the 
Otello  began  to  drag,  and  approached  the  Antinous,  her 
Master  alertly  maneuvered  his  engines  and  sheered  his  rud- 
der so  as  to  swing  his  anchored  vessel  clear  of  the  Otello. 
Captain  Pullen,  IMaster  of  the  Antinous,  states  at  page 
1647  as  follows : 

"A.  Well,  the  only  thing  is  that  I  felt  very  sorry. 
I  was  wonderintr  what  I  could  do  to  help  her  out, 
especially  when  she  blew  the  danger  signal.  T  thought 
she  was  blowing  at  nie.  .And  with  the  anchor  down 
and  so  forth,  and  without  me  getting  involved,  I 
just  thought  I  would  swing  over  and  give  her  as 
much  room  as  my  ship  would  swine:  without  going 
ahead,  so  I  gave  her  left  rudder,  and  we  gave  her 
a  few  more  revohitions  T  think  probably,  because  at 
that  time  we  were  turning  as  much  as  twenty  to  give 
her  a  little  rudder,  to  get  her  a  little  rudder  power." 

Knight's  Modern  Seamnnsliip.  l.S  ed.  p.  I.'i2.  the  accepted 
"Bible  of  Seamanship",  is  sisi'nificaut  in  this  respect: 

"If  a  vessel  or  other  danirer  is  seen  driftinsr 
down  upon  you  when  lying  at  anchor  or  in  a  tide  way, 
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by  giving  the  ship  a  cant  with  the  rudder,  thus  bring- 
ing the  current  on  the  bow,  and  bearing  the  chain 
roundly  you  may  sheer  well  over  across  the  tide  and 
probably  be  clear  of  danger. ' ' 

Neither  Captain  Sha  nor  the  pilot  of  the  Grand  Grace 
were  produced  as  witnesses  at  the  trial  or  at  the  de  bene 
esse  depositions  taken  before  the  trial.  We  submit  that 
such  a  failure  to  produce  important  witnesses  gives  rise 
to  an  unfavorable  inference.  See,  for  instance,  The  New 
York,  175  U.  S.  187,  204  (1800) ;  The  Georgetown,  135  F. 
854  (1905). 

At  the  discovery  depositions,  Sha  proved  to  be  a  most 
reluctant  witness.    Sha  states  at  page  886 : 

"Q.  Captain,  I  show  you  your  vessel's  chart, 
marked  Exhibit  5.  Is  your  first  anchored  position 
off  Astoria  marked  on  this  chart?  A.  I  answered 
already  those  questions.     No  more  questions. 

Q.  Is  your  first  position  marked  on  the  chart! 
A.  No  more  answer  for  me  today.  You  ask  us  before 
and  this  time  too  much  nuisance. 

Q.  Captain,  referring  to  this  chart,  what  is  the 
circle —    A.  No,  I'm  sorry.     I  am  leaving." 

A  vessel  at  anchor  which  has  an  opportimity  to  take 
action  to  avoid  collision  must  do  so.  If  a  vessel  sees 
approaching  danger,  and  has  it  in  her  power  to  avoid  or 
to  mitigate  the  accident  and  she  fails  to  do  so,  she  is  at 
fault.  In  The  Sapphire,  11  Wallace,  164,  171  (1870),  the 
Supreme  Court  criticized  an  anchored  ship  for  failure  to 
take  seasonable  efforts  to  avoid  collision  with  a  drifting 
vessel.  In  that  case  the  watch  officer  aboard  the  anchored 
vessel  failed  to  pay  out  anchor  chain,  or  take  other  steps 
to  avoid  collision,  until  it  was  too  late.  Mr.  Justice  Bradley 
stated  at  page  171 : 

"We  cannot  avoid  the  conviction  that  there  was 
a  want  of  proper  care  and  negligence  on  the  part 
of  the  officers  of  the  Exiryale,  and  that  this  contrib- 
uted to  produce  the  collision  which  ensued." 

In  the  West  Cheroiv,  276  Fed.  585,  589  (Eastern  District 
of  Virginia,  1921),  an  anchored  vessel  was  held  at  faultM 
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for  i'iiilinj^  to  prepare  lier  engines  to  maneuver  out  of  the 
way,  when  it  became  apparent  tiiat  another  vessel  was  drag- 
ging towards  her.     The  court  stated  at  page  589: 

"There  can  he  no  excuse  for  the  failure  of  the 
West  Cherow,  with  a  full  head  of  steam  on  three 
boilers  and  everything  in  condition,  to  promptly 
direct  the  ship's  movement." 

^rhe  Ogemow,  32  Fed.  919,  925  (Eastern  District  of 
AViscoiisin,  IHST)  involved  a  collision  between  an  anchored 
))arge  and  tow  under  way.  The  l)arge  was  hold  at  fault  for 
failing  to  slack  out  more  chain,  or  port  the  helm.  Judge 
Dyer  states  at  page  925: 

"If  her  helm  had  been  promptly  put  to  port,  and 
tlius,  liy  the  force  of  the  current,  the  stern  of  the 
vessel  had  been  worked  over  to  leeward  and  the  bow 
turned  off  to  starl)oar(l  and  if,  in  addition  to  this 
more  anchor  chain  had  been  run  out,  thus  allowing 
the  vessel  to  droj)  down  the  stream  with  the  current, 
and  if  all  this  had  lieen  done,  as  it  miirht  have  been, 
before  a  collision  was  actually  imi)ending,  it  is  highly 
l)rol)able  the  collision  would  have  been  avoided,  or 
that  the  damages  occasioned  thereby  would  have  been 
lessened." 

See  also:  The  Arcrlij,  58  Fed.  79-t  (S.  D.  X.  Y.  1893); 
The  liacchvs,  267  Fed.  468  (E.  D.  Va.  1920) ;  The  Irishman, 
259  Fed.  301  (E.  D.  Va.  1919) ;  The  Baltimore,  283  Fed.  728 
(1st  Cir.  1922);  Wells  v.  Armstrong,  29  Fed.  246  (S.  D. 
N.  Y.  1886)  ;  Villain  E.  Fassie  E  Compagnia  v.  Tatik 
Steamer  E.  W.  Sinclair;  207  F.  Supp.  700  (S.  D.  N.  Y.  1962) 
at  p.  713,  aff'd,  313  F.  2d  722,  cert,  denied,  373  U.  S.  948. 

The  errors  with  repect  to  the  Jane  Stove. 

The  Jane  Stove,  which  we  contend  interfered  with  the 
navigation  of  the  Otello,  had  been  maneuvering  through  the 
crowded  anchorage  for  several  hours  prior  to  the  collision, 
and  had  unsuccessfully  tried  to  anchor  on  three  occasions 
that  day  (R.  284-290).  Her  third  erstwhile  anchorage  posi- 
tion had  l)een  about  one-third  of  a  mile  astern  of  the  Grand 
(Irace  (B  p.  33). 
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At  about  the  same  time  that  the  Otello  began  dragging 
her  anchor,  the  Jane  Stove  noted  that  her  own  anchor  was 
not  holding,  and  commenced  heaving  up,  and  maneuvering 
down  stream  in  the  direction  of  the  Otello  and  Grand  Grace 
(E.  290-291). 

As  the  Jane  Stove  approached  these  vessels,  her  pilot 
and  captain  observed  that  the  Otello  was  heading  at  a  90 
degree  angle  to  the  other  vessels  in  the  anchorage  and  was 
in  obvious  difficulty  (R.  310-311,  R.  1401).  Nevertheless, 
the  Jane  Stove's  pilot  headed  her  directly  across  the 
Otello' s  bow,  rather  than  to  the  north  where  there  was  more 
than  ample  room  (R.  293-294).  The  Jane  Stove's  deep  draft 
was  18  feet  7  inches  (R.  1429)  so  that  she  had  more  than  500 
yards  of  free  water  sufficiently  deep  to  accommodate  that 
draft  to  the  north  of  the  channel,  in  addition  to  the  channel 
itself.  As  discussed  earlier,  it  was  the  close  approach  of 
the  Jane  Stove  on  this  hazardous  course  that  prevented  the 
Otello  from  keeping  her  engines  going  ahead,  so  that  she 
could  maneuver  into  open  water,  and  compelled  her  instead 
to  reverse  her  engines.  According  to  witnesses  aboard  the 
Otello,  the  Jane  Stove  passed  only  about  50  to  70  feet  off  the 
bow  of  the  Ofe//o  (R.  427). 

The  Trial  Court  very  apparently  overlooked  the  deposi- 
tion testimony  of  the  Master  and  Watch  Officer  of  the  Jane 
Stove.  The  Master  admits  that  as  he  approached  the 
Otello,  she  appeared  to  be  dragging  her  anchor  but  that 
nevertheless  his  vessel  continued  across  the  bow  of  the 
Otello,  passing  only  about  100  yards  off.  The  Master 
further  testified  that  as  his  vessel  passed  the  Otello,  he 
noted  that  the  Otello' s  propeller  was  not  turning,  and 
that  if  it  had  been  turning,  and  the  Otello  had  been  mov- 
ing forward  to  clear  across  the  bow  of  the  Grand  Grace, 
there  would  have  been  a  dangerous  situation  between 
the  Jane  Stove  and  the  Otello.  Thus,  this  very  important 
witness  for  the  Jane  Stove  admitted  the  fact  that  the 
Otello  held  up  on  account  of  the  Jane  Stove  (which  ulti- 
mately resulted  in  a  collision  with  the  Grand  Grace)  and 
so  avoided  danger  for  the  Jane  Stove.  In  other  words,  the 
Jane  Stove  put  herself  in  a  position  of  danger  and  so  hin- 
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dcrcd  tlm  Otello  as  to  cause  the  latter's  collision  with  the 
Grand  Grace. 

(Japluiii  Cliristoffcrsen,  Master  of  the  Jane  Stove,  testi- 

fiod  on  jia.ii^c  1401  : 

"Q.  Did  it  appear  lo  yon  that  the  Swedish  ship 
was  driftinj;^  —  A.  Yes. 

Q.  — or  drag'ginji;  lici- iiiichor?    A.  Yes." 

•  •  •  and  on  iia^-c  1403: 

"Q.  Were  yon  watciiint!:  the  propeller  of  the 
Swedish  shi|)  witli  yonr  glasses?  A.  Well,  I  was 
lookiiifj^  to  see  if  if  iiad  any  movements. 

Q.  Lookina;  to  see  what!  A.  If  it  doing  any  move- 
ments with  the  ])ro])eller.  Bnt  I'm  quite  sure  1  would 
have  seen  if  it  had  start  moving. 

Q.  Why  wore  you  looking  at  the  propeller  to  see 
if  it  was  moving?  A.  Because  if  he  had  been  moving 
we  could  get  into  a  danger." 

•  *  •  and  at  page  l.'JST: 

"Q.  How  close  were  you  to  the  Swedish  ship  as 
you  jjassed  her,  how  close  was  your  ship?  A.  At 
k'ast  a  hundred  inetei's. 

Q.  And  liow  t'lose  was  the  Swedish  ship  to  the 
Chinese  shiii  at  that  time?  A.  Well,  that  was  very 
close  to  us  when  we  ])assed  it.  Tt  was  not  so  far,  any 
distance." 

This  de  bene  esse  testimony  of  the  Jaiie  Stove  master 
flatly  contradicts  the  testimony  of  the  Jane  Stove's  pilot 
in  significant  resjiects.  The  pilot  on  the  Jane  Stove  testi- 
fied that  after  he  discovered  he  was  dragging  his  anchor, 
he  ]iieked  up  the  anchor  and  proceeded  downriver  toward 
the  Grand  Grace,  Otello  and  Antinous  at  full  speed  but 
that  his  ship  was  on  a  course  well  clear  of  the  Otello  and 
Grand  Grace;  that  he  was  navigating  in  the  prescribed 
ship  channel,  along  the  Astoria  Range,  well  to  the  north  of 
the  colliding  ships  and  presented  no  danger  to  them 
(R.  298-4). 

But  the  Captain  of  the  Jane  Stove,  who  was  on  the  bridge 
throughout  this  period  with  the  pilot,  plotted  the  course  that 
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his  vessel  followed,  and  this  clearly  shows  that  at  no  time 
did  the  Jane  Stove  navigate  along  the  Astoria  Range  and 
that,  in  fact,  she  navigated  well  south  of  the  Astoria  Eange 
outside  the  regular  channel  between  the  Otello,  drifting 
toward  the  Grand  Grace,  and  the  Antinous  which  was 
admittedly  anchored  south  of  the  channel  (App.  B  p.  33). 

The  pilot  of  the  Jane  Stove  testified,  self  protectingly, 
that  when  he  got  under  way  from  his  third  anchored  posi- 
tion, allegedly  directly  astern  of  the  Antinous,  he  proceeded 
down  the  main  ship  channel,  along  the  Astoria  Eange  (R., 
Quinn,  p.  131,  289). 

The  anchored  position  of  the  Jane  Stove,  as  plotted  by 
her  Master,  flatly  contradicts  this  self-serving  testimony 
(App.  B  p.  33).  This  plot  indicates  that  the  Jane  Stove  did 
not  anchor  in  the  main  ship  channel  dead  astern  of  the 
Antinous.  Rather,  she  anchored  south  of  the  channel,  with 
the  Antinous  on  her  starboard  bow,  and  the  Grand  Grace  on 
her  port  bow.  The  Master  of  the  Jane  Stove  testified  at  p. 
1392  : 

"Q.  Where  was  the  Grand  Grace  in  relation  to 
your  ship  when  you  anchored  the  third  time?  A.  I 
I  think  we  had  him  a  little  bit  on  the  port  side. 

Q.  A  little  bit  on  the  port  quarter?  A.  Port 
quarter,  port  bow. 

Q.  A  little  bit  on  the  port  bow?  A.  When  we 
anchored  the  third  time. 

Q.  Were  you  directly  astern  of  the  American 
cargo  ship  at  that  time?  A.  No.  We  had  him  a  little 
bit  on  the  starboard  side,  as  far  as  I  can  remember." 

The  Jane  Stove's  watch  officer  on  the  bridge  also  testified 
that  the  American  cargo  ship  (Antinous)  was  a  little  bit  on 
his  vessel's  starboard  bow  as  his  vessel  went  doA\Ti-river 
from  her  anchorage  before  the  collision.    R.  pp.  1473-5. 

"Q.  And  at  any  time  w^hile  you  were  proceeding 
down  river  did  you  notice  those  red  lights  ?  A.  Yes, 
I  did  see  the  red  lights. 

Q.  And  when  you  saw  the  red  lights,  was  that 
before  or  after  you  passed  the  Sw^edish  ship?  A.  I 
saw  them  both  l3efore  and  after. 
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Q.  And  wlu'Ti  yon  s.iw  them  worn  they  lined  up 
so  UH  to  indicjilc  (hut  you  were  on  the  range?  A. 
That  I  didn't  notice. 

Q.  When  you  sjiw  the  rod  lif^hts,  the  ranfjo  li^hlH, 
now,  wh.it  was  it  that  you  saw?  A.  I  saw  two  rod 
liglits. 

C^.  And  \\lia(  ijosilioii  were  the  two  red  lij^hts  in? 
A.  I  can  't  (|uil('  rciiioiiibci-. 

Q.  Do  you  rcrnciiilicr  whether  or  not  they  were 
open?" 


"Q.  Do  you  recall  whether  the  range  lights  were 
closed  or  wlietlier  they  wore  open  when  you  saw 
thoni?  A.  When  wo  anchored  the  last  time  thoy 
were  open. 

Q.  You  turned  around  and  came  down  river,  is 
that   ri-lit  ?     A.  Yes. 

Q.  Now,  as  you  turned  around  and  came  down 
river,  just  after  you  turned  and  wore  comimr  down 
river  did  you  see  the  American  sliip?     A.  Yes. 

Q.  You  have  testified  about  passinsr  an  American 
ship.  You  testified  that,  as  you  passed  the  Swedish 
ship,  there  was  an  American  ship  on  your  starboard 
bow.     Was  tliat  a  tanker?     A.     Xo. 

Q.  The  tanker  was  a  diflforent  shii\  is  that  right  ? 
A.  Yes. 

Q.  "UHiere  was  the  tanker?  A.  Tt  was  further  up 
the  river. 

Q.  Did  you  ])ass  tlie  tanker?  A.  Yes.  We  went 
around  it. 

Q.  And  then  after  you  came  around  the  tanker, 
did  you  then  proceed  do\m  river?     A.  Yes. 

Q.  And  as  you  iirocoodod  do\vn  river,  just  after 
turning  and  passing  the  tanker,  did  you  see  the 
American  Ship?     A.  Yes. 

Q.  Tlow  was  she  bearing  from  you  at  that  time? 
Was  she  dead  ahead  or  oflf  your  starlioard  bow  or  off 
your  port  liow,  or  where?  A.  Slightly  on  the  star- 
board bow." 

The  dc  heve  esse  testimony  given  by  the  Jane  Stove's 
own  master  and  watch  officer  is  confirmed  by  the  deposition 
testimony  given  by  the  American  cargo  ship  Avfinous. 
This  testimonv  directly  confirms  the  fact  that  the  Jane 
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Stove  proceeded  between  the  drifting  Otello  and  the  Anti- 
nous,  and  that  the  Jane  Stove  did  not  direct  her  course 
clear  of  obvious  danger. 

The  chief  mate  of  the  Antinous  testified  as  follows  at 
pages  1734,  1735: 

Q.  One  other  thing  I  wanted  to  get  before  you 
left,  you  mentioned  that  the  Swedish  ship  was  in 
irons,  that  the  Norwegian  ship  was  down  in  the 
vicinity  of  these  other  two  as  the  Swedish  ship 
drifted  toward  the  Liberty  ship?  A.  In  this  gen- 
eral location  here  you  are  talking  about  (indicating)  ? 

Q.  Well,  at  that  time  when  you  mentioned  "in 
irons",  did  you  mean  that  the  Norwegian  ship  was 
to  some  extent  interfering  with  the  ability  of  the 
Swedish  ship  to  get  out  into  the  channel?  A.  When 
they  got  in  the  vicinity  of  the  Liberty  ship  then  I 
would  say  this  ship  coming  downriver  was  moving  at 
the  same  time. 

Q.  And  so  that  the  ship  coming  downriver,  the 
Norwegian  ship,  was  in  the  vicinity  at  the  time  that 
the  Swedish  ship  was  drifting  down  on  the  Liberty 
ship?    A.  That  is  right. 

Chief  Mate  Boese  states  at  pages  1709-1711: 

Q.  I  think  the  evidence  will  bear  out.  Where 
was  this  ship,  the  Jane  Stove,  when  you  first  saw  it? 
A.  Well,  she  was 

Q.  Just  in  words  now,  and  I  will  give  you  an 
opportunity  to  draw  a —  A.  When  I  first  noticed 
it  coming  downriver  she  was — can  I  see  the  chart 
again  there. 

Q.  Surely.  A.  I  would  say  she  was  about  abeam 
of  this  point,  Tongue  Point. 

_Q.  Just  off  Tongue  Point?  A.  Just  off  Tongue 
Point,  because  I  was  looking  there  at  the  time  I 
saw  her. 

Q.  In  other  words,  she  was  upriver  from  you? 
A.  She  was  upriver  from  us. 

Q.  She  was  off  vour  stern,  in  other  words?  A. 
That's  right. 

Q.  Do  you  know  whether  she  was  in  the  channel 
at  that  time?    A.  I  do  not  know. 

Q.  Did  she  proceed  toward  you?  A.  She  pro- 
ceeded toward  us  downstream. 
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Q.  And  as  sho  did  so  did  shn  maintain  a  steady 
counso  or  did  sho  apjicar  to  chan^f  cour.snf  A.  She 
had  a  Hloady  course  at  the  tiines  I  was  watching  her. 

Q.  She  did  not  appear  to  ehan^e  or  alter  course! 
A.  T  didn't  notice  her  alter  course. 

Q.  As  she  apjiroiiched  you  was  she,  would  you 
say  she  was  directly  astern  of  you  or  was  she  to 
one  side  or  the  other?  A.  Well,  I  would  say  she  was 
a  little  off  of  tlio  jxirl  quarter.  Tjookini;:  from  the  bow. 

Q.  Tiittle  off  the  i)ort  <|nartcr?  A.  T.ittle  off  the 
port  quarter. 

Q.  That  is  a  little  astern  of  vou?  A.  Astern  and 
off  the 

Q.  Port  quarter?  A.  Yes.  You  could  see  it  from 
the  bow.  T  mean,  if  it  had  been  directly  behind  the 
ship  I  coiddn't  have  seen  it  from  the  bow  there 
because  of  our  ship. 

Q.  Did  this  ship,  the  Jnitr  Sfnve,  pass  your  port 
beam?    A.  She  passed  our  port  beam. 

Q.  She  did?    A.  She  passed  inside. 

Q.  What  was  the  distance  between  your  ship  and 
the  Jnve  Sfnvp  when  she  passed  your  port  beam? 
A.  I  don't  recall  the  exact  distance  but  a  safe  dis- 
tance.   I  have  no  way  of  checking'  it. 

Q.  Bo  you  recall  where  the  Swedish  ship  was  at 
the  time  the  Jane  S'fove  ]iassed  your  beam?  A.  She 
was  down  by  the — as  far  as  T  could  see  she  was  dovm 
close  to  the  Liberty. 

0.  She  was  close  to  the  Liberty?  A.  I  don't  know 
whether  she  had  already  collided  at  the  the  time  or 
not.  I  do  not  know,  but  she  was  close  to  the  Liberty. 
She  was  driflinsr  down  on  the  Liberty.  Exact  time 
she  collided  and  so  forth  T  do  not  recall. 

The  Jane  Stoi'c's  pilot  was  obviously  attempting  to  place 
bis  vessel  as  far  removed  from  the  collision  area  as  possible, 
to  evade  the  charges  that  his  reckless  navigation  interfered 
with  the  OicUo,  thereby  bringing  about  the  collision  between 
the  Ofrllo  and  Grand  Grace.  However,  the  testimony  of  the 
Jane  SIfore  Master  and  of  her  watch  officer  and  of  the  master 
of  the  A)ifwoiis  clearly  refute  lier  pilot's  story. 
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It  is  significant  that  the  officers  of  the  Grand  Grace 
acknowledged  that  the  Otello  would  probably  have  avoided 
collision  with  the  Grand  Grace,  but  for  the  fact  that  Otello 
first  stopped  her  engines  and  then  went  astern  as  she 
drifted  toward  the  Grand  Grace  (which  engine  maneuvers 
by  Otello  were  necessitated  by  the  crowding  of  the  Jane 
Stove).  Hao  Wang  of  the  Grand  Grace  testifies  at  page 
1167  of  the  record : 

"Q.  He  was  coming  down  sort  of  sideways?  A. 
Yes,  gradually.  I  don't  know  why.  Like  this.  Either 
go  this  way,  this  way  or  come  this  way.  He  come 
very  close  to  us.  The  engines  stopped.  Engines  not 
moved :  I  saw  this  is  very  dangerous. 

Q.  When  he  was  very  close  the  engine  was  not 
moving?  A.  If  the  ship  keep  going  maybe  no 
trouble,  mavbe  not  hit  our  ship. 

0-  lu  other  words,  if  the  Otello  had  gone  ahead 
as  she  drifted  down  you  think  she  could  have  passed 
safely  astern  of  the  Waterman  ship?  A.  Yes;  he 
have  plenty  of  room.  If  he  keep  going  he  pass  astern 
the  Waterman  ship." 

Captain  Sha  stated  at  page  8.37: 

' '  Q.  What  happened  from  that  time  on  ?  Did  she 
continue  to  move  towards  you?  A.  No.  Actually, 
she  is  shiftiuQ-  anchorage,  and  if  she  is  going  to  fair- 
war  she  would  have  been  all  right,  I  should  think. 
But  afterwards  she  stopped  on  our  bow,  like  this, 
in  this  position  (indicating)." 

*  •  *  and  at  page  840: 

"Q.  What  did  you  think  as  she  continued  to 
remain  in  that  same  angle  but  came  closer  to  vou, 
broadside?    A.  Well,  if  she  remains  in  this  position? 

Q.  Yes.  A.  If  she  remains  in  this  position  (indi- 
cating)  

Q.  That  is  No.  2  you  are  point  to.  A.  We  got 
trouble  also,  but  she  is  moving  in  this  position  (indi- 
cating).    She  move  quite  fast,  now  slow. 

Q.  In  a  cross-channel  direction?  A.  Going  this 
way,  so  if  she  keeps  going  like  that,  you  see,  that 
still  can  clear  our  ship. 
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Q.  You  have  just  indicated  a  position  4  with  red, 
tliiit  if  she  coiifimicd —  A.  If  she  continufd  that 
direction  on  Uie  engines,  she  will  be  all  clear  of  our 
ship. ' ' 

"^riie  evidence  clearly  jjortrays  careless  handling  l)y  the 
Jane  Stove.  Thus,  the  Jane  Stove,  using  too  much  headway 
;u!(l  under  very  unfavorable  weather  conditions,  undertook 
lo  navigate  through  an  anchorage  area  dangerously  close 
jo  llircc  vessels,  one  of  wliicli,  llic  Ohllo,  was  drifting  down 
(in  allot hi'i'  (dniihl  Gracr),  and  the  drifting  Otello  had 
another  vessel  (Anfinous)  relatively  close  ahead.  But, 
ntd)elievably,  the  Jane  Stove  headed  between  Otello  and 
Aiiliiious — a  needless  and  lieedless  maneuver.  Their  respec- 
tive relative  positions  which  were  observed  bj'  the  Jane 
Store  i)resented  an  extraoi-dinary  situation,  calling  for  the 
exercise  of  the  greatest  caution  by  the  Stove.  Nevertheless, 
she  "barged"  ahead  needlessly  and  unheeding  on  a  course 
between  (lie  Olelhi  and  the  Anthious.  Her  actions  plainly 
in-oduced  a  situation  for  the  Otello  which  jilaced  the  Otello 
"in  irons",  so  to  speak,  leaving  her  at  the  mercy  of  the 
wind  and  current,  and  prevented  the  Otello  from  taking  the 
action  wliicli  would  have  kept  her  clear  of  the  Grand  Grare. 

It  is,  of  course  immaterial  in  assessing  the  liability  of 
the  Jane  Store  that  she  was  not  in  actual  physical  contact 
with  eitlter  the  Otello  or  the  Grand  Grace.  Grithn  on 
Collision  states  on  page  504: 

"A  vessel  which  crowds  another  into  collision 
with  a  third  vessel,  or  which,  by  faulty  navigation, 
brings  about  such  an  accident  between  other  vessels 
is  liable,  even  though  she  herself  does  not  come  into 
collision." 

In  Standard  Oil  Co.  v.  United  States,  82  F.  Supp.  738 
(S.  D.  N.  Y.  1949),  aflfirmed  174  F.  L\l  182  (2nd  Cir.  1949), 
the  tanker  George  W.  Barnes  was  traveling  in  a  convoy  on 
the  port  side  of  the  SS.  Georae  W.  Lirelif.  This  convoy 
was  proceeding  northbound.  On  the  approach  of  a  south- 
bound convoy,  the  Commodore  of  the  northbound  convoy 
ordered  his  convoy  to  make  an  emergency  45  degree  turn  to 
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the  right.  The  Barnes  commenced  execution  of  this  course 
change,  but  the  Lively,  on  her  starboard  side  disobeyed  the 
order  and  turned  left  towards  the  Barnes.  The  Barnes 
attempted  to  avoid  collision  with  the  Lively,  and  in  so  doing- 
collided  with  the  Pan  Virginia  in  the  southbound  convoy. 
The  court  exonerated  the  Barnes  and  held  the  Lively  and 
Pan  Virginia  liable  for  the  collision. 

In  The  Susquehanna,  134  Fed.  641,  646  (S.  D.  N.  Y.  1905), 
the  steamer  Susquehanna  was  held  at  fault  for  crowding 
the  steamer  Princeton  into  a  collision  with  a  third  vessel. 
The  court  stated  at  page  646: 

"These  views  lead  to  the  conclusion  that  the 
Susquehanna  brought  the  Princeton  in  peril  of 
collision,  and  that  to  extricate  herself  the  Princeton 
must  back.  If  in  going  astern  the  Princeton,  using 
such  caution  as  the  exigencies  of  the  case  and  the 
excitement  of  the  movement  permitted,  collided  ^vith 
another  vessel,  the  Susquehanna's  negligence  would 
be  the  proximate  cause.  It  would  be  like  a  person 
springing  out  of  the  way  of  a  negligently  driven 
wagon  and  striking  another  object  (Coulter  v. 
A.  M.  U.  Express  Co.,  56  N.  Y.  585),  or  a  passenger 
jumping  from  a  train,  negligentlv  brought  into 
danger,  (Dyer  v.  Erie  R.  Co.,  71  N.' Y.  228).     Such 


Further,  the  Jane  Store  was  proceeding  at  an  excessive 
speed  through  an  anchorage  area.  Griffin  on  Collision 
commented  on  such  practice  as  follows  at  page  350: 

"If  the  moving  vessel  passes  over  anchorage 
grounds,  at  least  in  the  absence  of  some  peculiar 
necessity,  she  takes  the  risk  of  doing  so  and  must  use 
extreme  care  though  such  navigation  is  not  per  se 
unlawful  *  *  *." 

So,  the  misconduct  of  the  Jane  Stove  charges  her 
with  liability  for  the  Otello's  forced  collision  with  the 
Grand  Grace.  In  turn,  the  Grand  Grace  is  in  equal  fault 
vnth  the  Jane  Stove  in  that  the  Grand  Grace  failed  to  take 
any  measures  open  to  her  which  would  have  avoided  the 
plainly  threatened  collision. 
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POINT     III. 

The  trial  court's  erroneous  determination  of  negli- 
gence is  a  conclusion  of  law  reviewable  on  appeal. 

This  case  involves  the  aiiiiple  question  of  whether  the 
lac'ls  (IciiiKn.stralc  negligence  on  the  part  of  any  or  all  of  the 
vessels  named  as  parties.  Determinations  of  negligence 
in  admiralty  are  reviewable.  Thia  is  so,  since  an  appellate 
court  cannot  determine  whether  the  correct  standard  of  due 
earo  has  been  applied  to  the  facts  of  the  case  where,  as  here, 
the  standard  is  not  discussed  and  the  facts  relative  to  the 
standard  are  not  expressly  resolved.  In  Kane  v.  Branch 
Motor  Express  Co.,  290  F.  2d  uU3,  506  (2d  Cir.  1961),  the 
Court  said,  at  p.  506 : 

"When  a  judge  sitting  without  a  jury  passes  on 
the  issue  ©f  negligence,  his  conclusion  is  freely 
reviewable  on  appeal  and  is  not  to  be  tested  by  the 
'clearly  erroneous'  standard  of  Rule  52(a),  F.  R. 
Civ.  P.,  28  U.  S.  C.  A.  Komero  v.  Garcia  &  Diaz  Inc., 
2  Cir.,  1961,  286  F.  2d  347,  355,  certiorari  denied  81 
S.  Ct.  905,  and  authorities  there  cited.  This  is 
because  a  Court  of  Appeals  cannot  determine,  when 
there  has  been  no  charge  to  the  jury,  whether  the 
correct  standard  of  due  care  has  been  applied  to  the 
facts  of  the  case.  This  principle  is,  of  course,  equally 
applicable  whether  the  trial  judge  finds  negligence 
or  whether  he  exonerates  the  defendant.  In  either 
case,  the  Court  of  Appeals  must  decide  whether  the 
finding  can  stand  if  tested  by  a  properly  formulated 
standard  of  care." 

In  Romero  v.  Garcia  <&  Diaz,  Inc.,  286  F.  2d  347,  355  (2nd 
Cir.  1961),  cert,  denied,  365  U.  S.  869,  Judge  Friendly  writ- 
ing for  a  unaninous  Second  Circuit  decision  said  at  p.  355 : 

"Many  decisions  in  this  circuit,  some  in  civil 
actions  and  others  in  admiralty,  have  held  that  a 
judge's  detei-miiiation  of  negligence  as  distinguished 
from  the  evidentiary  facts  leading  to  it  is  a  conclu- 
sion of  law  freely  reviewable  on  appeal  and  not  a 
finding  of  fact  entitled  to  the  benefit  of  the  'also 
clearly  erroneous  rule'  (cases  cited)." 
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POINT     IV. 

The   court   erred    in    allowing   litigation    expenses 
(specification  of  error  9  above). 

In  its  final  decree,  the  trial  court  made  the  following 
awards : 

"2.  Grace  Navigation  Corporation  shall  have 
and  recover  from  and  against  the  M.  V.  Otello  and 
Kederiaktiebolaget  Soya  and  the  guarantors  on  its 
letter  of  undertaking  for  release  of  the  M.  V.  Otello 
the  sum  of  Thirtv  Eight  Thousand  Dollars 
($38,000.00)*  plus  $1,884.84  interest  thereon  to  and 
including  July  19,  1965,  phis  $1,795.12  litigation 
expenses,  amounting  to  a  total  of  $41,679.96,  together 
with  taxable  costs  in  the  amount  of  $112.50  with  inter- 
est at  6  per  cent  per  annum  on  said  total  sum  from 
the  date  of  this  decree  until  paid. 

"3.  Lorentzens  Skibs  A/S  as  owner  of  the  Jane 
Store  shall  have  and  recover  from  and  against  the 
M.  V.  Otello  and  Rederiaktieholaget  Soya  and  the 
guarantors  on  its  letter  of  undertaking  for  release 
of  the  M.  V.  Otello  the  siim  of  $2,409.89  expenses  of 
litigation  and  together  with  taxable  costs  in  the 
amount  of  $  ,  with  interest  thereon  at  6 

per  cent  per  annum  from  date  of  this  decree  until 
paid. ' ' 

We  submit  that  allowance  of  these  ' '  litigation  expenses ' ' 
is  unsupportable. 

The  so-called  "litigation  expenses"  consist,  among 
other  things,  of  non-taxable  long  distance  telephone 
expenses,  surveys  of  damage  to  the  Grand  Grace,  and  wit- 
nesses' expenses  (R.  112,  113,  120,  121).  While  the  award- 
ing of  costs  is  within  the  discretion  of  the  trial  court,  this 
discretion  does  not  permit  the  award  of  non-statutory 
expenses  and  unrecognized  disbursements.  This  circuit  has 
consistently  held  that  an  appellate  court,  in  passing  on  the 
merits  of  a  case,  may,  upon  proper  assig-nment  of  error. 


'  Damages  as  stipulated  by  the  parties. 
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corroft  a  (loparliirc  fi-oin  scUlfil  piiiifiiilc  in  the  (lisjjosi- 
tioii  of  costs.  The  Lily,  G9  F.  2(1  898  (9th  Cir.  1934) ;  The 
LAirline,  73  P.  2d  808  (9th  Cir.  1935). 


Conclusion. 

Wo  siihiiiil  thill  till'  cviilciK'c  and  tho  aijplicalilf  law  in 
tills  case  clearly  indicate  that  the  negligent  actions  of  the 
Jane  Stove,  coinbiiicd  with  the  negligent  inaction  of  the 
(h-finff  (Irnce  wore  the  solo  causes  of  the  collision  between 
the  Otclla  and  the  Grand  Grace  Furthermore,  it  is  not 
noglig(Mico  per  se  for  a  vessel  such  as  the  OtcUn  to  drag  her 
anchor.  The  Otello  acted  reasonably  under  unexpectedly 
adverse  conditions,  and  would  never  have  come  into  collision 
with  the  Grand  Grace,  but  for  the  combined  negligence  of 
the  Grand  Grace  and  Jane  Stove. 

The  decree  below  should  be  reversed  to  adjudge  respond- 
ent-a])j)ollees  Grace  Navigation  Corporation  and  the  SS. 
Grand  Grace,  and  Lorentzons  Skibs  A/B  and  the  M/V  Jane 
Stove  in  fault  and  liability,  Avith  costs  below  and  of  this 
apjieal,  awarded  to  libelant-appellant  Rederi  A/B  Soya. 

Respectfully  sulmiittod, 

Mat'tz,  Sot-tiirr,  Spaulding, 

KiNSKY  &  Wn.UAMSOX, 

Kexxeth  E.  Roberts 

HlLI.,   BeTTS,  YaMAOKA,  FREEHIliIi 
&  LONGCOPE, 

EtTQENE  F.   GlLLIGAN, 

David  C.  Wood, 

Attorneys  for  Appellant 
Eederi  A/B  Soya. 


Dated,  March  31, 1966. 
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Certificate  of  Counsel. 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 


David  C.  Wood 
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her  captain's  testimony  and  his 
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A  -  Indicates  ANTINOUS 
3  -  Indlates  JANE  STOVE'S  3rd  anchored 
position 
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BRIEF  OF  THE  "JANE  STOVE" 
APPELLEE  LORENTZENS  SKIBS  A/S 


Upon  Appeal  irom  the  United  States  District  Court, 
tor  the  District  of  Oregon 

Honorable  John  F.  Kilkenny,  District  Judge 


STATEMENT 

Appellant's  "Statement"  should  more  approprately 
have  been  included  in  the  "Argument"  section  of  ap- 
pellant's brief.  It  consists,  for  the  most  part,  of  a  recita- 


tion  of  appellant's  contentions — contentions  which  have 
been  controverted  throughout  by  both  appellees  and 
which  were  expressly  rejected  by  the  trial  court  as  being 
based  on  "shadowy,  illusory  and  in  most  instances  non- 
existent" evidence  (Mem.  Dec,  R.  74). 

At  the  outset,  the  relative  positions  of  the  involved 
vessels  prior  to  the  collision  is  not  correctly  stated  in 
appellant's  brief.  The  location  of  the  ANTINOUS  is  ob- 
viously most  accurately  fixed  by  reference  to  her  own 
anchor  bearings.  According  to  these,  she  was  anchored 
in  the  main  ship  channel,  right  on  or  a  little  bit  north  of 
the  center  line  of  the  Astoria  Range  (R.  1616,  1629, 
1632,  1704).  This  conforms  closely  with  the  testimony  of 
Pilot  Quinn,  who  also  placed  the  ANTINOUS  slightly 
north  of  the  Astoria  Range  (R.  289,  Ex.  22A,  22B). 

Contrary  to  appellant's  statement  that  the  OTELLO 
was  anchored  only  500  feet  from  the  ANTINOUS,  the 
most  reliable  evidence  (the  ANTINOUS'  radar)  estab- 
lished that  the  two  vessels  at  no  time  were  ever  closer 
to  each  other  than  .2  of  a  nautical  mile,  or  approximately 
1200  feet  (R.  1613,  1640,  1670).  It  is  thus  seen  that  the 
OTELLO  had  much  more  room  in  which  to  maneuver 
than  appellant's  brief  would  indicate. 

Appellant  correctly  states  that  at  about  2:30  p.m., 
the  OTELLO  commenced  dragging  anchor  and  that,  % 
some  time  later  (established  by  the  OTELLO's  Chief 
Mate  and  carpenter  to  be  well  after  3:00  p.m. — R.  414, 
584),  the  order  was  given  to  heave  in  the  anchor.  There 
is  no  dispute  that  the  OTELLO's  anchor  chain  caught 
across  her  bow  and  the  bow  then  swung  to  the  right, 


leaving  her  broadside  to  the  wind  and  heading  in  a  gen- 
erally northerly  direction.  From  this  point,  however,  ap- 
pellant's elaborate  explanation  of  the  OTELLO's  efforts 
to  regain  control  of  her  movements,  and  why  they  were 
unsuccessful,  is  completely  at  odds  with  the  credible  evi- 
dence presented. 

That  the  OTELLO  did  continue  to  drag  and  ulti- 
mately was  set  down  onto  the  GRAND  GRACE  is  es- 
tablished. The  rest  of  appellant's  "facts" — and  specifi- 
cally that  portion  which  characterizes  the  actions  of  the 
JANE  STOVE  as  negligent — is  pure  argument  and  will 
be  treated  later  in  this  brief. 

ARGUMENT 
Summary 

The  trial  court's  specific  findings  that  the  JANE 
STOVE  was  not  at  fault  and  that  the  collision  was 
caused  solely  by  the  "flagrant  and  major"  fault  of  the 
OTELLO  are  supported  by  substantial  evidence  and  are 
not  clearly  erroneous,  and  should  therefore  not  be  set 
aside. 

The  trial  judge  did  make  independent  findings  of 
fact,  as  reflected  in  his  Memorandum  Decision  (R.  74). 
The  fact  that  the  formal  findings  of  fact  thereafter  en- 
tered were  prepared  with  the  assistance  of  counsel  does 
not  make  them  any  the  less  findings  of  the  court. 

Affirmative  findings  of  negligence  and  the  absence 
thereof  are  findings  of  fact  within  the  "clearly  erroneous" 
rule  and  are  not  mere  conclusions  of  law. 


I 

The  "Clearly  Erroneous"  Rule  Applies. 

McAllister  v.  United  States  (1954)  348  U.S.  19, 
75  S.  Ct.  6,  99  L.  Ed.  20, 

established  that  federal  appellate  courts  have  no  greater 
scope  of  review  in  admiralty  than  under  Rule  52(a)  of 
the  Federal  Rules  of  Civil  Procedure  and  that  the  find- 
ings of  fact  of  a  trial  court  sitting  in  admiralty  may  not 
be  set  aside  unless  they  are  clearly  erroneous. 

Since  that  decision,  this  court  has  consistently  fol- 
lowed the  rule. 

Gypsum   Carrier,    Inc.   v.   Handelsman    (C.A.   9, 

1962)  307  F.2d  525; 
Albina  Engine  &  Mach.  Wks.  v.  American  Mail 

Line,  Ltd.  (C.A.  9,  1959)  263  F.2d  311. 

II 

The  Findings  Below  Are  the  Court's  Findings  and  Are 
Findings  of  Fact,  Not  Merely  Conclusions. 

Apparently  recognizing  the  difficulties  confronting 
any  argument  that  the  findings  of  the  trial  court  in  this 
case  are  clearly  erroneous,  appellant  seeks  to  obtain  a  de 
novo  review  of  the  evidence  by  contending  that  the  find- 
ings below  are  really  not  those  of  the  trial  judge  and 
that,  in  any  event,  they  are  not  findings  of  fact  at  all  but 
merely  conclusions  (App.  Br.,  Point  I,  pp.  8-10  and 
Point  in,  p.  27). 

Appellant's  charge  that  the  trial  judge  did  not  exer- 
cise his  "independent  and  unfettered  judgment"  is  pat- 
ently spurious  and  is  an  altogether  unwarranted  attack 


upon  the  integrity  of  the  trial  judge.  After  the  case  was 
fully  submitted  and  exhaustively  briefed,  the  district 
court  handed  down  its  Memorandum  Decision  (R.  73- 
74),  which  detailed  the  specific  charges  of  negligence 
found  against  the  OTELLO  and  announced  the  court's 
finding  that  no  fault  had  been  established  against  the 
GRAND  GRACE  or  the  JANE  STOVE.  Thereafter,  at 
the  trial  court's  request,  these  holdings  were  incorpo- 
rated into  formal  findings  of  fact  by  counsel  and,  upon 
submission  to  the  court,  were  adopted  in  such  form  as 
the  court's  findings  of  fact. 

Under  these  circumstances,  it  is  clear  that  the  find- 
ings entered  were,  in  fact  as  well  as  in  form,  those  of 
the  court.  Of  great  significance  in  demonstrating  that  the 
trial  judge  did  exercise  his  independent  judgment  is  the 
fact  that  several  of  the  charges  of  negligence  which  the 
GRAND  GRACE  asserted  against  the  OTELLO  were 
rejected  in  the  trial  court's  Memorandum  Decision. 

That  the  formal  findings  were  prepared  by  counsel 
and  thereafter  adopted  by  the  court  in  no  way  detracts 
from  their  force. 

Molitor  V.  American  President  Lines,  Ltd. 
(C.A.  9,  1965)  343  F.2d  217,  219. 

This  court  there  commented: 

"It  is  immaterial  that  counsel  for  the  prevailing 
party,  at  the  request  of  tlie  court,  prepared  the  find- 
ings. 

"The  only  question  concerning  the  facts  of  this 
case  which  this  court  may  appropriately  consider  is 
whether  any  of  the  essential  findings  of  fact  are 


clearly  erroneous.  McAllister  v.  United  States,  348 
U.S.  19,  20,  75  S.  Ct.  6,  99  L.  Ed.  20." 

In  the  case  of 

Mississippi  Valley  Barge  Line  Co.  V.  Cooper  Terminal 
Co.  (C.A.  7,  1954)  217  F.2d  321,  332-323 

the  court  held  that  the  "clearly  erroneous"  rule  ap- 
plied whether  the  court  prepared  its  own  findings  or 
adopted  those  submitted  by  counsel.  The  following  lan- 
guage from  that  decision  is  most  apposite  to  the  instant 
case: 

"The  transcrpt  of  the  evidence  in  this  case  shows 
that  the  trial  judge  took  an  active  part  in  question- 
ing witnesses  when  a  fact  in  issue  was  not  being 
properly  brought  out.  It  is  perfectly  clear  to  us  from 
reading  this  record  that  the  court  was  keenly  aware 
of  all  the  contentions  made,  and  did  come  to  its  own 
definite  conclusions  at  the  end  of  the  testimony.  It 
was  perfectly  proper  to  ask  counsel  for  the  success- 
ful party  to  perform  the  task  of  drafting  the  find- 
ings and  conclusions.  If  they  had  not  reflected  the 
court's  own  ideas  as  to  what  the  findings  should  be 
they,  of  course,  would  not  have  been  adopted." 

As  to  appellant's  argument  that  the  findings  of  the 
trial  court  on  the  issues  of  negligence  are  reviewable  de 
novo,  suffice  it  to  say  that  this  is  contrary  to  the  es- 
tablished rule  of  this  court. 

Molitor  V.  American  President  Lines,  Ltd. 
(C.A.  9,  1965)  343  F.2d  217,  219. 

This  court  there  stated: 

"*  *  =1=  we  hold  that  the  implied  finding  of  the 


district  court  that  there  was  no  negligence  or  unsea- 
worthiness in  this  regard  is  not  clearly  erroneous." 

In  the  case  of 

Gypsum  Carrier,  Inc.  v.  Handel sman 
(C.A.  9,  1962)  307  F.2d  525,  528 

the  district  court  had  found  that  the  libelant  was  not 
contributorily  negligent.   On  appeal,  this  court  rejected 
appellant's  argument  that  this  was  a  conclusion  review- 
able free  from  the  "clearly  erroneous"  rule,  commenting: 
"Thus   we    need   not   consider   whether   a    trial 
court's  conclusion  as  to  the  existence  of  negligence 
is  generally  to  be  classified  as  one  of  fact  or  of  law. 
Clearly  enough  in  the  present  case  it  reflected  a  fac- 
tual determination  from  conflicting  evidence.  There 
is  nothing  to  indicate,  as  appellant  suggests,  that  the 
District  Court  tested  appellee's  conduct  against  an 
improper  standard  of  care. 

If  the  District  Court  had  agreed  with  the  ap- 
pellant's resolution  of  the  problems  of  proof,  it  also 
would  have  concluded  that  appellee  was  guilty  of 
contributory  negligence.  The  District  Court  did  not 
interpret  the  evidence  as  appellant  does,  and  neither 
do  we.  On  an  examination  of  the  whole  record,  we 
cannot  say  that  the  District  Court's  determination 
that  appellant  failed  to  carry  its  burden  of  proving 
contributory  negligence  was  clearly  erroneous." 

Pacific  Tow  Boat  Co.  v.  States  Marine  Corp.  of 
Delaware  (C.A.  9,  1960)  276  F.2d  745.  752. 

There  the  appellant  contended,  as  does  appellant 
here,  that  a  determination  that  a  party  is  or  is  not  neg- 
ligent is  a  conclusion  of  law  and  is  therefore  not  pro- 
tected  by   the   "clearly   erroneous"    rule   announced   in 
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McAllister.  This  court  rejected  the  appellant's  conten- 
tion, stating: 

"In  the  McAlhster  case  the  Supreme  Court  dealt 
specifically  with  a  'finding  of  fact'  that  the  master 
of  the  ship  was  negligent.  It  was  with  respect  to 
this  finding  that  the  court  there  held  that  'no  great- 
er scope  of  review  is  exercised  by  the  appellate  tri- 
bunals in  admiralty  cases  than  they  exercise  under 
Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure.' 
Since  that  decision  this  court  has  uniformly  regard- 
ed determinations  as  to  negligence  made  in  admir- 
alty cases  as  findings  of  fact  which  are  not  to  be 
overturned  unless  clearly  erroneous."  (Emphasis 
supplied.) 

Accord : 

Albina  Engine  85  Mach.  Wks.  v.  American  Mail 
Line,  Ltd.  (C.A.  9,  1959)  263  F.2d  311. 

United  States  v.  Harrison  (C.A.  9,  1957)  245  F.2d 
911. 

United  States  v.  The  Agioi  Victores  (C.A.  9,  1955) 
227  F.2d  571. 

Ill 

The  Finding  of  No  Fault  on  the  Part  of  the  JANE  STOVE 
Is  Supported  by  Substantial  Evidence 

The  essence  of  appellant's  charge  against  the  JANE 
STOVE  is  that  she  proceeded  recklessly  through  the  an- 
chorage area  and  directly  across  the  OTELLO's  bow, 
thereby  preventing  the  latter  from  navigating  ahead  into 
the  channel  and  forcing  her  to  continue  her  drift  on  into 
collision  with  the  GRAND  GRACE.  To  establish  this 
charge  it  was  incumbent  upon  appellant  to  prove  the 
following : 


a.  That  the  JANE  STOVE  was,  in  fact,  proceeding 
in  the  anchorage  area; 

b.  That  the  OTELLO  actually  entertained  the  in- 
tention to  navigate  north  into  the  main  ship  channel: 

c.  That  the  JANE  STOVE  should  reasonably  have 
recognized  and  appreciated  the  OTELLO's  plight  and 
divined  her  intention  to  proceed  north  into  the  channel; 

d.  That  the  JANE  STOVE'S  course  took  her  suffici- 
ently close  to  the  OTELLO  to  critically  impede  the  lat- 
ter's  navigation;  and 

e.  That  had  it  not  been  for  the  movements  of  the 
JANE  STOVE  the  OTELLO  would  have  been  able  to 
extricate  herself  from  her  predicament. 

An  objective  review  of  the  record  will  demonstrate 
that  none  of  the  foregoing  elements  of  appellant's  claim 
against  the  JANE  STOVE  were  established  by  satis- 
factory evidence.  On  the  contrary,  not  only  is  there  some 
substantial  evidence  to  support  the  trial  court's  finding 
that  the  JANE  STOVE  was  free  from  fault,  but  the 
great  weight  of  the  credible  evidence  requires  such  find- 
ing. 

The  testimony  of  Pilot  Quinn,  who  was  at  the  conn 
of  the  JANE  STOVE,  is  sufficient  alone  to  exonerate 
the  JANE  STOVE  from  fault.  As  a  Columbia  River  Bar 
Pilot  of  many  years  experience,  he  was  the  one  navi- 
gator involved  in  this  matter  who  was  intimately  famil- 
iar with  the  waters  in  question.  Moreover,  his  testimony 
was  given  personally  in  court  at  trial  and  the  trial  judge 
was  able  to  observe  his  attitude  and  demeanor  while 
testifying. 
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Captain  Quinn's  testimony  establishes  that  the  JANE 
STOVE,  after  her  attempt  to  anchor  near  the  Coast 
Guard  Station  proved  unsuccessful,  proceeded  upstream 
toward  Tongue  Point  and  there  turned  in  the  vicinity  of 
Buoy  No.  43  and  headed  down  the  main  ship  channel  on 
the  Astoria  Range  (R.  287-288).  After  attempting  to  an- 
chor in  the  channel  directly  behind  the  ANTINOUS  (R. 
289),  and  when  her  anchor  again  failed  to  hold,  the 
JANE  STOVE  heaved  in  her  anchor  and  resumed  her 
course  down  the  channel  on  the  Astoria  Range  (R.  290). 

As  the  JANE  STOVE  so  proceeded,  Captain  Quinn 
had  the  ship  under  complete  control  and  had  the  other 
three  vessels  in  the  vicinity —- the  ANTINOUS,  the 
OTELLO  and  the  GRAND  GRACE— under  observation 
(R.  291).  There  was  nothing  to  indicate  to  Captain 
Quinn  that  the  OTELLO  was  having  a  problem  that 
required  any  action  on  the  part  of  the  JANE  STOVE. 
Although  Captain  Quinn  did  observe  that  the  OTELLO 
was  laying  across  the  wind  (R.  292),  his  observation  of 
her  disclosed  simply  a  vessel  at  anchor  in  the  anchorage, 
with  nothing  to  indicate  that  she  was  maneuvering  or 
that  she  entertained  any  intention  of  proceeding  on  a 
course  which  might  conflict  with  that  of  the  JANE 
STOVE  (R.  292).  Because  of  the  position  of  the  OTEL- 
LO, Captain  Quinn  did  elect  to  pass  the  ANTINOUS  on 
the  leeward  side  as  closely  as  possible,  which  he  did  (R. 
293).  As  the  JANE  STOVE  approached  the  ANTINOUS 
Captain  Quinn  heard  no  whistles  froom  the  OTELLO 
(R.  295)  or  observed  any  other  signal  or  indication  from 
her  that  she  wished  the  JANE  STOVE  to  stop  (R.  296) 
and,  when  the  JANE  STOVE  passed  by  the  OTELLO 


11 

there  was  still  no  indication  of  immediate  danger  of  col- 
lision between  the  OTELLO  and  the  GRAND  GRACE. 
In  any  event,  the  JANE  STOVE  passed  the  OTELLO  at 
a  distance  of  900  feet  (R.  300)  and  accordingly  was 
never  sufficiently  close  to  impede  the  OTELLO's  navi- 
gation as  appellant  claims. 

Captain  Quinn  testified  that,  under  the  circum- 
stances presented,  his  most  prudent  course  was  to  pass 
the  ANTINOUS  on  the  leeward  side  as  closely  as  pos- 
sible. He  explained  that  although  it  would  have  been 
possible  for  him  to  have  stopped  the  JANE  STOVE  in 
the  channel  or  to  have  passed  the  ANTINOUS  on  the 
north,  if  necessary,  these  movements  would  have  been 
hazardous  because  stopping  would  very  probably  have 
resulted  in  losing  headway  and  control  of  his  ship  (R. 
297)  and  passing  to  the  north  would  have  required  him 
to  leave  the  channel  and  go  into  an  area  where  unchart- 
ed shoals  frequently  exist  (R.  298,  314-316).  These  al- 
ternatives are  entirely  hypothetical,  however,  as,  for  the 
reasons  set  out  above,  there  was  nothing  which  reason- 
ably indicated  to  Captain  Quinn  that  such  movements 
were  necessary. 

Captain  Quinn's  testimony  that  the  JANE  STOVE 
was  in  the  channel  and  on  the  Astoria  Range  is  sup- 
ported by  Captain  Pullen,  Master  of  the  ANTINOUS 
(R.  1629)  and  by  Ralph  Regh.  Second  Mate  of  the 
TEXICO  CALIFORNIA,  another  disinterested  witness 
(R.  1919).  Even  the  testimony  of  Captain  Sundlof.  the 
OTELLO's  Master,  indicates  that  the  JANE  STOVE 
was  in  the  channel  as  she  came  downstream  toward  the 
ANTINOUS. 
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"Q.  How  did  the  JANE  STOVE  appear  to  be 
heading  with  relation  to  your  vessel  at  that  time? 

A.  When  I  first  saw  her  a  mile  away,  or  some- 
thing like  that,  then  she  seemed  to  me  to  be  head- 
ing against  the  ANTINOUS. 

Q.  Did  she  ever  seem  to  change  that  heading? 

A.  No. 

Q.  What  do  you  mean  when  you  say  heading 
against  the  ANTINOUS? 

A.  Well,  the  ANTINOUS  was— it  was  almost 
the  same  course  or  the  same  line  as  the  ANTIN- 
OUS." (R.  182). 

In  view  of  the  fixed  position  of  the  ANTINOUS  at  or 
a  little  bit  north  of  the  Astoria  Range  Line  in  the  chan- 
nel, the  foregoing  observation  of  Captain  Sundlof  neces- 
sarily puts  the  JANE  STOVE  in  the  channel. 

Appellant  endeavors  to  make  much  of  the  fact  that 
the  JANE  STOVE'S  Master,  in  his  deposition,  placed 
the  JANE  STOVE'S  course  somewhat  to  the  south  of 
the  channel.  This  is  not  a  significant  discrepancy  and,  at 
most,  simply  posed  for  the  trial  judge  the  question  of 
whether  the  Master  or  pilot  was  the  more  likely  to  be 
accurate.  In  view  of  Captain  Quinn's  intimate  familiar- 
ity with  these  waters  and  the  navigational  aids  there  sit- 
uated, as  opposed  to  the  Master's  admitted  uncertainty 
as  to  whether  the  ship  was  or  was  not  in  the  channel, 
this  was  not  a  difficult  question  to  resolve.  Certainly, 
any  such  differences  in  observations  do  not  "refute"  or 
in  any  way  discredit  Captain  Quinn's  testimony,  or  jus- 
tify the  charge  made  by  appellant  that  the  trial  judge 
violated  his  duty  by  failing  to  read  depositions  or,  if  he 
read  them,  that  he  ignored  them. 
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Appellant  has  constructed  an  elaborate  explanation  of 
events  tending  to  create  the  impression  that  the  OTEL- 
LO,  through  no  fault  of  her  own,  became  trapped  in  a 
position  of  peril  and  that  the  only  avenue  to  safety  was 
for  her  to  proceed  north  into  the  ship  channel.  However, 
an  observation  of  the  most  credible  evidence — that  which 
is  undisputed  and  that  which  comes  from  disinterested 
witnesses — casts  serious  doubt  upon  this  version  of  the 
events.  To  begin  with,  it  is  apparent  that  the  OTELLO 
actually  made  no  effort  to  maneuver,  at  least  until  the 
collision  with  the  GRAND  GRACE  was  immediately 
imminent.  Captain  Pullen  of  the  ANTINOUS,  who  per- 
haps had  the  best  vantage  point  of  all  from  which  to  ob- 
serve events,  stated  categorically  that  from  the  time  the 
OTELLO  commenced  dragging  anchor  she  made  no 
observable  attempts  to  maneuver: 

"A.  Well,  looked  like  to  me  she  was  just  para- 
lyzed, or  whatever  it  was,  because  she  just  kept 
drifting,  drifting  down.  I  know  what  I  would  have 
done  if  I  was  in  her  place,  but  I  wasn't  there  so  I 
will  not  say.  .  .  .  Well,  I  just  saw  her  drifting  down 
broadside  and  she  was  not  able  to  heave  in  her 
port  anchor  and  she  didn't  drop  the  starboard  one, 
and  she  was  just  drifting  down  like  a  piece  of  wood. 
That  is  the  only  thing  I  can  describe."  (R.  1620) 


"A.  Well,  ihis  one  wasn't  even  navigating,  she 
was  just  drifting  like  a  log,  she  was  drifting  from 
that  time  right  down  until  she  hit  the  GRAND 
GRACE  in  one  straight  line.  She  didnt  drift  this 
way,  she  didn't  do  any  maneuvering  at  all.  she  just 
drifted,  period."   (Emphasis  supplied)   (R.  1693). 
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"A.  What  is  she  doing  about  it,  that  is  my  an- 
swer. There  she  is  drifting  down  hke  a  piece  of 
log.  What  has  she  done?"  (R.  1695). 

Chief  Mate  Boese  of  the  ANTINOUS  gave  similar  testi- 
mony: 

"Q.  And  as  you  observed  her  did  it  appear  that 
the  Swedish  ship  was  making  any  effort  to  get  un- 
derway or  to  alter  the  drifting  that  she  was  making 
down  toward  the  Chinese  ship? 

A.  I  didn't  notice.  She  seemed  like  she  drifted 
in  a  straight  line  to  me. 

Q.  I  take  it  then  your  answer  is,  as  far  as  you 
could  tell  it  did  not  appear  that  she  made  any  effort 
to  get  underway  or  to  do  anything  else  to — 

A.  Or  drop  another  anchor  or  anything. 

Q.  She  did  not? 

A.  She  did  not."  (R.  1714,  1715). 

It  will  also  be  remembered  that  all  during  this  time 
the  OTELLO  still  had  her  port  anchor  out,  which  throws 
additional  doubt  on  her  claimed  intention  to  navigate  out 
into  the  channel.  Moreover,  the  OTELLO's  bell  book 
(Ex.  lOB)  contains  no  entries  which  reflect  any  such 
intended  maneuver.  This  question  is  quite  pertinent — if 
the  intention  to  head  out  of  the  anchorage  into  the  chan- 
nel in  fact  existed,  why  were  such  maneuvers  not  under- 
taken much  earlier?  The  OTELLO,  equipped  with  twin 
diesel  engines,  was  a  highly  maneuverable  ship.  Nothing 
in  the  record  explains  why  she  did  not  attempt  to  maneu- 
ver to  the  west  or  to  the  south,  either  of  which  direc- 
tions presented  clear  water.  Or  if  the  movement  to  the 
north  into  the  ship  channel  was  considered  the  most  de- 
sirable maneuver,  it  certainly  could  and  would  have  been 
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made  earlier.  The  JANE  STOVE  was  not  yet  in  the  vi- 
cinity and  the  ANTINOUS,  which  was  at  least  two- 
tenths  of  a  mile  away,  could  have  been  easily  avoided. 
All  these  factors  strongly  suggest  that  the  claimed  inten- 
tion to  navigate  northerly  into  the  channel  was  conceived 
at  much  too  late  a  time  ever  to  have  been  acted  upon 
under  any  circumstances. 

Additionally,  the  record  is  entirely  devoid  of  evi- 
dence which  would  in  any  way  establish  that  those 
aboard  the  JANE  STOVE  were  aware  or  should  have 
been  aware  of  this  undisclosed  intention  of  Captain 
Sundlof  to  move  his  anchored  vessel  into  the  channel. 

Appellant  makes  much  of  the  whistle  signals  which 
Captain  Sundlof  states  were  given  by  the  OTELLO 
prior  to  the  collision.  It  appears  from  the  testimony  of 
some  disinterested  witness  that  some  whistle  signals  did 
emanate  from  the  OTELLO  prior  to  the  collision.  How- 
ever, there  is  a  hopeless  conflict  in  the  testimony  as  to 
whether  these  whistles  were  pilot  signals,  warning  sig- 
nals, when  such  whistles  commenced  to  be  blown,  how 
frequently  they  were  blown,  for  what  purpose  they  were 
blown  and  when  they  ceased.  Under  any  theory  of  the 
evidence,  any  such  whistles  were  ambiguous  and,  even 
if  heard,  were  inadequate  to  convey  the  information 
which  the  OTELLO  now  contends  was  or  should  have 
been  conveyed  thereby.  In  fact,  even  Captain  Sundlof 
was  unable  to  say  with  any  certainty  what  he  expected 
the  JANE  STOVE  to  do  upon  hearing  his  whistle  sig- 
nals, other  than  that  he  expected  the  JANE  STOVE  to 
give  him  "permission"  to  cross  in  front  of  the  JANE 
STOVE  (R.  228). 
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Many  of  the  disinterested  witnesses  in  the  area,  some 
of  whom  were  closer  to  the  OTELLO  than  the  JANE 
STOVE,  heard  no  whistle  signals  whatever.  Captain 
Quinn  testified  that  he  heard  no  whistle  signals  from  the 
OTELLO.  In  this,  he  was  supported  by  the  other  per- 
sonnel aboard  the  JANE  STOVE.  Upon  this  state  of 
the  record,  appellant  can  claim  nothing  by  reason  of  the 
testimony  of  the  OTELLO  personnel  regarding  the  giv- 
ing of  whistle  signals. 

There  is  no  other  evidence  in  the  record  which  would 
have  placed  a  reasonably  prudent  navigator  in  Captain 
Quinn's  position  upon  notice  that  any  unusual  action  on 
his  part  was  required.  Insofar  as  Captain  Quinn  was 
aware,  he  was  maneuvering  his  vessel  properly  down 
the  channel,  had  the  anchored  vessels  under  close  ob- 
servation and  saw  nothing  which  would  reasonably  ap- 
prise him  that  the  OTELLO  had  gotten  herself  so  en- 
trapped that  her  captain  had  concluded  that  the  only 
avenue  of  escape  was  to  proceed  northerly  into  the  path 
of  the  JANE  STOVE.  There  is  nowhere  any  evidence 
that  Captain  Quinn  had  reason  to  know  that  the  OTEL- 
LO intended  to  get  underway  and  head  north. 
Based  upon  the  facts  available  to  him,  Captain  Quinn 
made  a  judgment  decision,  which  was  that  the  safest 
course  for  his  vessel  and  the  other  vessels  around  him 
was  to  proceed  as  closely  as  possible  past  the  ANTIN- 
OUS  on  the  letter's  leeward  side  and  thus  remove  his 
vessel  from  the  area.  Captain  Quinn  obviously  was  not 
chargeable  with  knowledge  at  the  time  that  the  OTELLO 
would  not  drop  her  other  anchor  and  thus  stop  her  drift, 
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or  that  she  would  not  maneuver  to  the  west  or  to  the 
south,  or  of  Captain  Sundlof's  undisclosed  decision,  if  it 
existed,  to  move  his  vessel  in  a  northerly  direction  into 
the  channel.  In  fact,  it  is  extremely  significant  here  that 
there  is  no  testimony  from  any  of  the  OTELLO  person- 
nel, including  Captain  Sundlof,  to  the  effect  that  the 
OTELLO  could  not  have  been  maneuvered  to  the  west 
or  to  the  south. 

Captain  Quinn's  experience  and  qualifications  as  a 
mariner  are  of  the  highest  caliber,  he  is  thoroughly  fa- 
miliar with  the  waters  in  question,  and  his  conduct  must 
be  judged,  not  by  the  hindsight  of  ingenious  proctors,  but 
in  the  light  of  the  circumstances  as  they  existed  at  the 
time.  The  trial  court  correctly  found  that,  under  these 
circumstances,  Captain  Quinn's  judgment  decision  was 
not  one  which  can  be  said  to  have  created  an  undue 
risk  of  danger  to  the  other  involved  vessel  or  one  which 
would  not  have  been  made  by  a  reasonably  prudent 
navigator. 

Moreover,  regardless  of  the  determination  which  is 
made  concerning  the  propriety  of  Captain  Quinn's  judg- 
ment decision  in  connection  with  his  maneuvering  of  the 
JANE  STOVE,  the  credible  evidence  fails  altogether  to 
support  the  appellant's  contention  that  any  action  of 
the  JANE  STOVE  effectively  prevented  the  OTELLO 
from  maneuvering  away  from  collision  with  the  GRAND 
GRACE.  Admittedly,  the  testimony  of  how  close  the 
OTELLO  and  the  JANE  STOVE  came  to  each  other 
varies  from  about  twenty-five  yards  to  approximately  four 
hundred  yards.  Perhaps  the  most  credible  testimony  on 
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this  point  is  that  of  the  disinterested  Captain  Pullen  of 
the  ANTINOUS,  who  was  not  only  the  closest  unin- 
volved  witness,  but  who  also  observed  the  ships  on  his 
radar.  He  placed  the  OTELLO  and  the  JANE  STOVE 
about  two  hundred,  possibly  three  hundred,  yards  apart 
(R.  1615,  1616).  Additionally,  Captain  Pullen  stated  that 
the  JANE  STOVE  passed  within  seventy-five  yards  of 
the  ANTINOUS  (R.  1615,  1682).  Captain  Sundlof's  tes- 
timony confirms  this  (R.  43).  Captain  Pullen  put  the  ra- 
dar distance  between  the  ANTINOUS  and  the  OTELLO 
at  not  less  than  two-tenths  of  a  mile,  or  four  hundred 
yards.  Based  upon  these  observations,  the  distance  be- 
tween the  JANE  STOVE  and  the  OTELLO  was  some- 
thing in  excess  of  tliree  hundred  yards,  or  nine  hundred 
feet. 

Accordingly,  it  is  seen  that  another  essential  part  of 
appellant's  case  against  the  JANE  STOVE — that  the 
JANE  STOVE  passed  so  closely  as  to  force  the  OTEL- 
LO to  stop  her  forward  maneuvers — has  not  been  made 
out.  In  any  event,  the  evidence  at  this  point  is  more  than 
sufficient  to  support  the  trial  court's  finding. 

Inasmuch  as  appellee  Lorentzens  Skibs  A/S  is  not 
directly  concerned  with  the  charges  of  negligence  against 
the  OTELLO,  no  review  of  the  evidence  in  this  particu- 
lar regard  will  be  undertaken  in  this  brief.  However,  ap- 
pellee Lorentzens  Skibs  A/S  does  express  its  concur- 
rence with  the  position  of  co-appellee,  Grace  Navigation 
Corporation,  which  undoubtedly  will  present  in  its  brief 
a  detailed  discussion  of  the  OTELLO's  fault.  It  is  suf- 
ficient for  appellee  Lorentzens  Skibs  A/S  to  state  that 
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the    evidence    below    amply    supports    the    trial    court's 

finding  No.  22: 

"The  faults  and  negligence  of  the  MS  OTELLO 
and  those  in  charge  of  her  navigation  were  flagrant 
and  major  in  character  and  were  the  proximate 
cause  of  and  fully  account  for  the  collision,  and  if 
there  were  any  doubts  as  to  the  conduct  of  the  re- 
spondents or  either  of  them,  such  doubts  would  be 
resolved  in  their  favor."  (R.  80). 

IV 
Litigation  Expenses 

The  trial  court,  exercising  its  proper  discretion,  al- 
lowed this  appellee's  claim  for  litigation  expenses  in 
the  amount  of  $2,409.89.  Such  expenses  were,  in  the 
main,  incurred  in  connection  with  pretrial  depositions. 
The  court's  action  in  allowing  this  claim  is  authorized  by 
Vaughan  v.  Atkinson  (1962)  369  U.S.  527,  82  S.  Ct.  997, 
8  L.  Ed.  88. 
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CONCLUSION 

The  trial  court  found,  and  stated  in  the  clearest  of 
terms,  that  appellant's  suit  below  was  meritless.  The  rec- 
ord fully  supports  the  trial  court's  determination  and,  for 
the  reasons  set  forth  hereinabove,  the  decree  of  the  dis- 
trict court  in  favor  of  the  JANE  STOVE  and  her  own- 
ers should  be  affirmed,  with  damages  for  delay,  pursuant 
to  Rule  24  of  this  court. 

Respectfully  submitted, 

King,  Miller,  Anderson, 
Nash  8e  Yerke 

Curtis  W.  Cutsforth 
Proctors  for  Appellees 
MV  JANE  STOVE  and 
Lorentzens  Skibs  A/S 
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No.  20591 


United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


REDERI  A/B  SOYA,  as  owners  of  the  Swedish 
Motor  Vessel  OTELLO, 

Appellant, 
V. 

The  SS.  GRAND  GRACE,  her  Engines,  etc.,  and  her 
Ov/ners,  GRACE  NAVIGATION  CORPORATION, 

and 

The  MV  JANE  STOVE,  her  Engines,  etc.,  and  her 
Owners,  LORENTZENS  SKIBS  A/B, 

Appellees. 


BRIEF  OF  "GRAND  GRACE" 
APPELLEE  GRACE  NAVIGATION  CORPORATION 


Upon  Appeal  horn  the  United  States  District  Court, 
tor  the  District  ot  Oregon 

Honorable  John  F.  Kilkenny,  District  Judge 


STATEMENT  OF  FACTS 

Appellant's  so-called  "Statement  of  Facts"  is  inac- 
curate, misleading,  and  ignores  facts  which  resulted  in 
the  trial  court  finding  OTELLO  solely  at  fault  for  the 
collision. 


Appellant  tries  to  create  the  impression  that  OTEL- 
LO  was  "boxed  in,"  and  restricted  in  her  navigation,  by 
the  closeness  of  the  other  vessels.  Appellant  states  (Br. 
p.  2)  that  the  ANTINOUS  was  anchored  only  500  feet 
from  OTELLO,  and  south  of  the  main  ship  channel,  and 
shows  ANTINOUS  in  this  position  on  the  chart  opposite 
page  2. 

But  Captain  Pullen  and  Chief  Mate  Boese  of  the 
ANTINOUS  located  their  vessel,  based  upon  accurate 
bearings,  in  the  middle  of  the  main  ship  channel,  right 
on  the  center  line  of  the  Astoria  Range,  (R.  1629,  1632, 
1654,  1657,  1660,  1667)  and  at  no  time  any  closer  than 
2/10  of  a  nautical  mile  (1200  feet)  from  the  OTELLO 
(R.  1613,  1640,  1670).' 

Likewise  appellant  states  (Br.  p.  2)  that  GRAND 
GRACE  was  anchored  %  to  Yz  mile  astern  of  OTELLO. 
The  accurate  anchor  bearings  taken  on  GRAND  GRACE 
show  her  position  was  0.6  miles  upriver  (easterly)  from 
OTELLO  (Ex.  110,  R.  1302-09).  And  appellant  has 
placed  GRAND  GRACE,  on  the  chart  opposite  Br.  p. 
2,  at  least  1200  yards,  or  3600  feet  (0.6  miles),  distant 
from  OTELLO. 

In  an  effort  to  excuse  OTELLO's  dragging  her  an- 
chor and  her  clumsy  navigation,  appellant  greatly  ex- 
aggerates the  wind  conditions.  Admitting  that  winds  of 
35-50  knots  had  been  predicted,  appellant  states  (Br. 
p.  2)  that  the  wind  reached  force  10-12  on  the  Beaufort ; 


'  OTELLO's  master  admits  ANTINOUS  was  anchored  1200 
feet  distant  from  his  vessel  (R.  239).  Pilot  Quinn  located  AN- 
TINOUS slightly  north  of  the  Astoria  Range  Line.  (Exs.  22A, 
22B) 
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Scale  (65  knots).  This  was  a  self-serving  estimate  re- 
corded in  OTELLO's  log.  The  actual  measured  wind 
velocity,  from  official  records  (Exs.  42,  118)  of  the 
United  States  Weather  Bureau  Station  at  the  nearby 
Astoria  Airport  (more  exposed  to  the  wind  than  the 
partly  sheltered  anchorage  area)  was  as  follows: 

Time  Direction  Speed  (in  Knots) 

1158  220  20                        G40 

1256  230  22                       G35 

1357  220  28                       G45 

1458  270  30                       G55 

1556  260  35                       G50 

Thus,  from  noon  until  4  P.M.  the  winds  were  only 
20  to  35  miles  per  hour,  with  occasional  gusts  up  to  35 
to  55  miles  per  hour.  Neither  OTELLO  nor  JANE 
STOVE  made  any  defense  of  vis  major  in  the  pretrial 
order,  or  at  any  time  before  the  trial  court.  ^ 

Appellant  states  (Br.  p.  3)  that  OTELLO's  master 
noticed  she  was  dragging  anchor  at  2:30  P.M.,  and 
"shortly  thereafter"  put  her  engines  on  "standby."  Actu- 
ally, the  engines  were  not  put  on  standby  until  12  min- 
utes later,  at  2:42  P.M.,  and  were  not  used  until  24 
minutes  later,  at  2:54  P.M.  (Ex.  lOB,  R.  210-11),  and 
OTELLO's  master  did  not  send  anyone  forward  to  her 
bow,  to  tend  her  anchors  until  about  3  P.M.,  a  delay 
of  25  to  30  minutes  after  it  was  known  she  was  dragging 
anchor  (R.  414,  584-85). 


2  The  parties  agreed  in  the  pretrial  order  and  the  court  found 
that  there  was  a  "strong  westerly  wind."  (Agreed  Facts  II,  R. 
51:  Finding  11,  R.  77) 


Also,  appellant  states  (Br.  p.  3)  after  OTELLO 
heaved  in  about  t^A'-o  shackles  of  chain  (180  feet),  the 
chain  caught  across  her  bow,  "thus  preventing  the  crew 
from  heaving  in  any  more  chain."  This  happens  often 
and  is  easily  remedied  (R.  460).  And  shortly  afterwards 
OTELLO's  bow  swung  to  starboard  and  the  chain  was 
free  (R.  205).  Yet  her  master  never  made  any  attempt 
either  to  take  in  the  anchor,  or  to  let  out  more  chain, 
but  instead  attempted  to  navigate  encumbered  by  his 
chain  and  anchor  and  three  shots  of  chain  (R.  206-07). 

Appellant  states  that  "efforts  to  head  OTELLO  into 
the  wind  by  use  of  her  engines  and  helm  v/ere  futile" 
(Br.  p.  3).  The  fact  is  that  OTELLO,  although  a  twin 
screw  vessel  and  thus  highly  maneuverable  by  use  of 
her  engines,  never  ran  her  starboard  engine  at  full  ahead 
until  1520,  when  collision  was  imminent  (Ex.  lOB). 

The  trial  judge,  having  heard  the  master  of  OTELLO 
testify  in  person,  found  that  OTELLO  was  negligent  in 
numerous  particulars,  and  that  her  faults  "were  major 
in  character,  were  the  proximate  cause  of  and  fully  ac- 
count for  the  collision  "  (R.  74,  80). 

OTELLO's  brief  states  that  the  GRAND  GRACE 
"had  observed  the  predicament  of  the  OTELLO  from 
the  beginning  (nearly  an  hour  before),  but  made  no  ef- 
fort whatsoever  to  avoid  the  collision."  (Br.,  p.  4).  This 
ignores  the  fact  that  both  the  master  of  OTELLO,  and 
the  officers  aboard  GRAND  GRACE,  testified  that 
OTELLO  was  navigating  out  towards  the  channel  and 
there  was  no  reason  for  GRAND  GRACE,  lying  proper- 
ly at  anchor  out  of  the  channel,  to  apprehend  danger  of 


OTELLO  colliding  with  her  until  a  few  moments  be- 
fore the  collision,  and  then  there  was  no  time  for 
GRAND  GRACE  to  do  anything  to  avoid  collision  (See 
infra,  pp.  31-34).  The  master  of  every  vessel  on  the  scene 
testified  there  was  nothing  GRAND  GRACE  could  have 
done  to  avoid  the  collision  (See  infra,  pp.  29-31).  The 
trial  court  found  that  GRAND  GRACE  was  "not  negli- 
gent or  at  fault  in  any  of  the  respects  charged  by  libelant, 
or  otherwise"  (Finding  18,  R.  79).  The  court  also  found 
the  collision  "was  not  proximately  caused  by  failure  of 
the  SS  GRAND  GRACE  to  let  out  anchor  chain  or  to 
use  its  engines  and  rudder  in  the  manner  that  libelant 
contends  GRAND  GRACE  should  have  done"  (Finding 
19,  R.  79). 

We  add  a  few  additional  facts: 

GRAND  GRACE  was  a  Liberty-type  ship.  She  was 
at  anchor  in  the  position  marked  on  the  chart  opposite 
p.  2  of  appellant's  brief.  She  was  in  a  designated  anchor- 
age area,  well  out  of  the  ship  channel,  and  had  been  there 
for  two  days  (Agreed  Fact  9.  R.  51). 

There  was  broad  daylight  and  good  visibility  at  all 
times  involved. 

OTELLO  was  a  twin-screw  vessel  with  6,400  horse- 
power diesel  engines  (R.  51).  At  all  times  she  had  full 
use  of  her  engines  and  rudder  (R.  248).  Having  com- 
menced to  drag  at  2  :30  P.  M..  she  commenced  to  heave 
in  her  anchor  a  little  after  3:00  P.  M.  After  swinging 
to  a  northerly  heading,  OTELLO  attempted  to  pass  by 
the  ANTINOUS  and  proceed  to  the  main  channel  or 
fairway  (R.  388). 


ARGUMENT 

Summary  of  Argument 

This  appeal  involves  only  questions  of  fact.  The  trial 
court  found  the  OTELLO  negligent  in  numerous  partic- 
ulars, and  that  her  faults  "were  flagrant  and  major  in 
character  and  were  the  proximate  cause  of  and  fully  ac- 
count for  the  collision"  (R.  74,  80). 

The  court  found  that  GRAND  GRACE  was  not  neg- 
ligent, and  that  the  collision  was  not  proximately  caused 
by  any  failure  of  GRAND  GRACE  to  take  avoiding  ac- 
tion as  contended  by  OTELLO  (R.  79). 

These  findings  of  fact  should  not  be  set  aside  unless 
"clearly  erroneous."  McAllister  v.  United  States,  348  U.S. 
19  (1954).  The  findings  are  supported  by  abundant  evi- 
dence, and  also  by  the  presumption  that  when  a  moving 
vessel  strikes  a  vessel  at  anchor,  the  moving  vessel  is  pre- 
sumed at  fault,  and  the  anchored  vessel  is  presumed  to 
be  innocent. 

The  trial  court  found  libelant's  contentions  and  sup- 
porting arguments  resourceful,  "but  the  evidence  on 
which  they  are  based  is  shadowy,  illusory  and  in  most 
instances  non-existent."  (Mem.  Dec,  R.  74;  Finding  21, 
R.  79).  This  appeal,  having  been  taken  solely  on  ques- 
tions of  fact,  and  in  the  face  of  the  rule  of  McAllister  v. 
United  States,  appears  to  have  been  sued  out  primarily 
for  delay,  and  appellee  Grace  Navigation  Corporation 
requests  damages  for  delay  pursuant  to  Rule  24  of  this 
Court. 


The  Trial  Court's  Findings  May  Not  be  Set  Aside 
Unless  Clearly  Erroneous 

By  the  well-known  rule  of  McAllister  v.  United 
States,  348  U.S.  19  (1954)  the  trial  court's  findings  of 
fact  are  binding  and  may  not  be  set  aside  unless  "clear- 
ly erroneous." 

In  Albina  Eng.  &  Mach.  Wks.  v.  Amer.  Mail  Line, 
Ltd.,  263  F.2d  311  (C.A.  9,  1959),  this  Court  said: 

"The  finding  (that  American  Mail  Line  was  not 
negligent)  was  not  clearly  erroneous.  And  by  McAl- 
lister V.  United  States,  the  idea  was  laid  to  rest  that 
this  court  can  try  admiralty  fact  questions  anew." 
263  F.2d  311,  314. 

Faced  with  the  "clearly  erroneous"  rule,  appellant 
takes  the  desperate  course  of  attempting  to  discredit  the 
findings  by  wholly  unwarranted  charges  that  "impugn 
the  integrity  of  the  District  Court."  Atwood  v.  Humble 
Oil  &'  Refining  Co.,  338  F.2d  502,  512. 

1 .   Charge  of  "Parroting." 

Appellant  charges  that  the  trial  court  "parroted"  or 
"rubber-stamped"  the  findings  prepared  by  prevailing 
counsel  (Br.,  pp.  6-8).  The  fact  is  that  two  months  after 
the  trial  was  concluded  (R.  323)  and  after  appellant's 
counsel  had  filed  three  briefs  totalling  125  pages,  the 
trial  court  rendered  the  following  Memorandum  Deci- 
sion: 

"I  have  no  difficulty  in  deciding  either  the  law 
or  the  facts  in  this  case.  Obviously,  libelant,  fully 
recognizing  its  own  fault,   is  attempting  to  saddle 
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at  least  a  portion  of  the  blame  on  either  respondent 
SS  GRAND  GRACE  or  MV  JANE  STOVE,  or 
both.  Libelant's  contentions,  and  the  arguments  in 
support  thereof,  are  quite  resourceful  but  the  evi- 
dence on  which  they  are  based  is  shadowy,  illusory, 
and  in  most  instances  non-existent.  Libelant  has 
completely  failed  to  carry  its  burden  of  proof.  Its 
evidence  does  not  rise  to  the  dignity  of  casting  a 
burden  of  proof  on  either  of  the  respondents. 

"On  the  other  hand,  I  find  that  respondent  SS 
GRAND  GRACE  has  proved  her  charges  of  negli- 
gence against  the  libelant  as  charged  in  paragraph 
2  and  in  paragraph  3  (a),  (b),  (c),  (d),  (e),  (h), 
(i),  (k),  (1),  (m)  and  (n).^  The  evidence  estab- 
lishes beyond  question  that  the  faults  and  the  neg- 
ligence of  the  libelant  were  major  in  character,  were 
the  proximate  cause  of  and  fully  account  for  the 
collision.  Any  doubts  as  to  the  conduct  of  the  re- 
spondents, or  either  of  them,  must  be  resolved  in 
their  favor. 

"The  charges  of  negligence  by  respondent  SS 
GRAND  GRACE  against  the  respondent  MV 
JANE  STOVE  are  not  sustained  by  the  evidence. 

"As  a  result  of  the  collision,  the  SS  GRAND 
GRACE  sustained  extensive  damage  to  her  hull  and 
possibly  other  damages  which  were  the  proximate 
cause  of  the  faults  and  negligence  of  the  libelant  as 
aforesaid. 

"Proctors   for   SS    GRAND   GRACE   and   MV 
JANE  STOVE  shall  draft,  serve  and  present  find- 
ings and  interlocutory  decree  in  conformity  here- 
with." (R.  73-74) 
It  should  be  noted  that  the  trial  court  thus  inde- 


3  References  are  to  Pre-Trial  Order,  R.  54. 


pendently  found  that  OTELLO  was  negligent  in  vari- 
ous particulars,  that  these  faults  were  major  in  charac- 
ter, and  were  the  proximate  cause  of  and  fully  accounted 
for  the  collision,  and  that  OTELLO's  charges  against 
GRAND  GRACE  were  not  proved.  It  should  also  be 
noted  that  the  trial  court  was  discriminating  in  its  find- 
ings of  negligence  and  rejected  certain  specifications  of 
negligence  as  charged  against  OTELLO  in  paragraph 
3(f),  (g)  and  (j)  of  the  pretrial  order  (R.  54). 

After  findings  prepared  by  proctors  for  the  prevail- 
ing parties  were  submitted,  the  court  addressed  a  letter 
to  all  counsel,  stating: 

"The  findings  and  interlocutory  decree  presented 
by  Mr.  Wood  are,  in  my  view,  in  conformity  with 
my  recent  memorandum.  Both  the  findings  and  the 
decree  have  been  signed  as  of  today.  .  .  ."  (Ap- 
pendix 1) 

2.  Counsel-Prepared  Findings  are  Findings  of  the  Court. 

It  is  customary  for  trial  courts  to  call  on  prevailing 
counsel  for  assistance  in  preparing  findings  of  fact.  Such 
findings,  when  adopted,  have  the  full  force  and  dignity 
of  findings  by  the  court,  and  are  entitled  to  the  same 
weight. 

Molitor  v.  American  President  Lines,  343  F.2d  217 
(C.A.  9,  1965). 

Mississippi  Valley  Barge  Line  Co.  v.  Cooper  Ter- 
minal Co.,  217  F.2d  321  (C.A.  7,  1954). 

Atwood  v.  Humble  Oil  &'  Refining  Co.,  338  F.2d  502 
(C.A.  5,  1964). 
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In  the  recent  Molitor  case  before  Judges  Madden, 
Hamley  and  Koelsch,  this  Court  said: 

"It  is  immaterial  that  counsel  for  the  prevailing 
party,  at  the  request  of  the  court,  prepared  the 
findings. 

"The  only  question  concerning  the  facts  of  this 
case  which  this  court  may  appropriately  consider  is 
whether  any  of  the  essential  findings  of  fact  are 
clearly  erroneous.  McAllister  v.  United  States,  348 
U.S.  19."  343  F.2d  217,  219. 

Appellant's  brief  (pp.  8-9)  quotes  from  The  Sever- 
ance, 152  F.2d  916  (C.A.  4,  1945).  The  Severance  is  fully 
discussed  in  the  much  more  recent  decision  in  Mississip- 
pi Valley  Barge  Line  Co.  v.  Cooper  Terminal  Co.,  supra, 
in  which  the  court  states  it  is  perfectly  proper  for  the 
"busy  trial  judge"  to  request  counsel  for  the  winning 
party  to  prepare  findings  and  conclusions,  and  that  such 
findings,  when  adopted,  come  within  the  rule  of  McAl- 
lister V.  United  States,  and  cannot  be  set  aside  unless 
clearly  erroneous.  "Findings  of  fact  submitted  by  coun- 
sel and  adopted  by  the  court  pursuant  to  Rule  52(a)  are 
entitled  to  the  same  respect  as  if  the  court  itself  had 
drafted  them."  217  F.2d  321,  322-23. 

3.  Appellant's  Opportunity  to  Submit  Supplemental 
Findings. 

Appellant  complains  that  the  trial  court  signed  the 
findings  "without  affording  appellant  the  prior  oppor- 
tunity to  review  them  or  to  submit  counter  proposals." 
(Appellant's  Spec.  Er.  8,  Br.  6).  This  is  spurious. 
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The  trial  judge  promptly  notified  all  parties  when 
the  findings  were  signed  (App.  I).  Under  FRCP  Rule 
52(b),  and  the  practice  of  the  trial  court,"  appellant  had 
the  right,  within  10  days  after  entry  of  the  decree,  to 
move  for  amendment  of  the  findings  or  adoption  of  ad- 
ditional findings.  Appellant  simply  failed  to  avail  itself 
of  this  privilege  and  is  "now  in  no  position  to  complain 
of  the  court's  findings  simply  because  they  are  in  accord 
with  those  suggested  by  the  other  party."  Atwood  v. 
Humble  Oil  &  Rei.  Co.,  supra,  at  512. 

Appellant's  whole  attack  on  the  findings  reveals  the 
desperate  weakness  of  their  position;  for  it  is  nothing 
more  than  an  effort  to  impugn  the  integrity  of  the  court. 
A  very  similar  attack  was  rebuffed  in  Atwood  v.  Humble 
Oil  &  Ref.  Co.,  338  F.2d  502  (C.A.  5,  1965): 

"Their  whole  argument  rests  on  the  unfounded 
assumption  that  the  district  judge  failed  to  perform 
his  duty  of  making  findings  and  conclusions  to  sup- 
port the  judgment.  By  assuming  that  the  findings 
do  not  represent  the  real  determination  and  conclu- 
sions of  the  court,  but  were  merely  spoon-fed  to  the 
court,  the  plaintiffs  impugn  the  integrity  of  the  dis- 
trict court  and  make  an  unwarranted  assumption 
that  finds  no  support  in  the  record."  338  F.2d  502, 
512. 


^  Admiralty  Rule  50  of  the  District  Court  makes  Federal  Rules 
of  Civil  Procedure  applicable  to  such  procedural  matters. 
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II 

Findings  of  Negligence  and  Proximate  Cause 
are  Findings  of  Fact 

Appellant's  Point  III  contends  that  the  trial  court's 
findings  of  negligence  are  not  findings  of  fact,  but  mere 
conclusions  reviewable  on  appeal. 

It  is  well  settled  in  this  Circuit  that  the  trial  court's 
findings  of  negligence,  proximate  cause,  unseaworthiness, 
or  the  absence  thereof,  are  findings  of  fact,  which  can- 
not be  set  aside  unless  clearly  erroneous. 

In  Molitor  v.  American  President  Lines,  Ltd.,  343 
F.2d  217  (C.A.  9,  1965),  the  trial  court  had  found  that 
defendant  was  not  negligent,  that  the  vessel  was  not  un- 
seaworthy,  and  that  no  negligence  or  unseaworthines  was 
the  proximate  cause  of  injury  to  plaintiff.  Upon  appeal, 
this  Court  said,  "Contrary  to  Molitor's  assertion,  the 
trial  court  made  complete  findings  of  fact.  .  .  .  The  only 
question  concerning  the  facts  of  this  case  which  this 
court  may  appropriately  consider  is  whether  any  of  the 
essential  findings  of  fact  are  clearly  erroneous."  343  F.2d 
at  219. 

In  Albina  Eng.  &=  Mach.  Wks.,  Inc.  v.  Amer.  Mail 
Line,  Ltd.,  263  F.2d  311  (C.A.  9,  1959),  the  trial  court 
affirmatively  found  that  American  Mail  had  not  been 
negligent  in  any  way.  On  appeal  this  Court  said: 

"Appellant  presents  a  strong  argument  that 
American  was  negligent  at  the  time  the  boat  was 
lowered  and  the  injury  occurred,  but  we  are  satis- 
fied that  the  trial  court  did  not  have  to  find,  as  a 
matter  of  law,  that  American  Mail  was  negligent. 
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It  could  have  so  found,  but  did  not.  The  finding 
was  not  clearly  erroneous.  And  by  McAllister  v. 
United  States  .  .  .  the  idea  was  laid  to  rest  that  this 
court  can  try  admiralty  fact  questions  anew."  263 
F.2d  at  314. 

In  U.  S.  V.  Harrison,  245  F.2d  911  (C.A.  1957),  in 
which  a  ship  sought  indemnity  from  an  unloading  steve- 
dore, this  Court  said: 

"Here  there  are  express  findings  by  the  trial 
court  that  the  Stevedore  was  not  at  fault  or  negli- 
gent in  any  manner,  and  the  accident  was  the  sole 
fault  of  the  agents  of  the  government. 


"The   findings  are   not  clearly  erroneous."    245 
F2d.  at  914. 

In  States  S.S.  Co.  v.  U.  S.  et  al  (The  Pennsylvania), 
259  F.2d  458  (C.A.  9,  1957),  the  trial  court  made  a  find- 
ing that  "petitioner  did  not  use  the  due  diligence  re- 
quired by  law  to  make  the  vessel  seaworthy."  This  Court, 
in  the  decision  on  rehearing,  said,  "For  the  reasons  set 
forth  in  McAllister  v.  United  States,  we  cannot  go  be- 
yond that  finding."  259  F.2d  at  466. 

U.  S.  V.  The  Agioi  Victores,  227  F.2d  571   (C.A.  9, 
1955)   was  a  collision  case.  The  trial  court  had  found 
"there  was  no  negligence  on  the  part  of  the  Agioi  Victo- 
res," and  that  there  was  negligence  on  the  part  of  the 
dredge  in  not  keeping  a  proper  lookout  and  in  not  giving 
timely  fog  signals.  As  to  these  findings,  this  Court  said: 
"In  reviewing  this  judgment  of  a  trial  court,  sit- 
ting without  a  jury  in  admiralty,  we  may  not  set 
aside  the  judgment  below  unless  it  is  clearly  erron- 
eous. McAllister  v.  United  States  .  .  ."  227  F.2d  at 
574. 
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III 

The  Findings  are  Supported  by  Substantial  Evidence 

A.   The  Presumption  against  the  Moving  Vessel  and 
in  Favor  of  Anchored  Vessel. 

The  OTELLO,  with  full  use  of  her  engines  and  rud- 
der, was  a  moving  vessel  attempting  to  navigate  out  into 
the  fairway.  The  GRAND  GRACE  was  properly  an- 
chored and  had  been  in  the  same  position  for  two  days. 

Where  a  moving  vessel  collides  with  an  anchored  ves- 
sel, there  is  a  strong  presumption  of  fault  on  the  part 
of  the  moving  vessel,  and  of  innocence  on  the  part  of  the 
anchored  vessel.  The  Oregon,  158  U.S.  186  (1895);  The 
Louisiana,  70  U.S.  (3  Wall.)  164,  18  L.  ed.  85  (1866); 
The  Blue  Goddess,  199  F.2d  460  (C.A.  7,  1952);  The  Eu- 
rope, 175  Fed.  596  (D.C.  Or.  1909);  Fassio  v.  The  E.  W. 
Sinclair,  207  F.  Supp.  700  (S.D.  N.Y.  1962). 

The  Supreme  Court  said,  in  The  Oregon: 

"Where  one  vessel  clearly  shown  to  have  been 
guilty  of  a  fault,  adequate  in  itself  to  account  for 
the  collision,  seeks  to  impugn  the  management  of 
the  other  vessel,  there  is  a  presumption  in  favor  of 
the  latter,  which  can  only  be  rebutted  by  clear  proof 
of  a  contributing  fault.  The  principle  is  peculiarly 
applicable  to  the  case  of  a  vessel  at  anchor,  since 
there  is  not  only  a  presumption  in  her  favor,  by  the 
fact  of  her  being  at  anchor,  but  a  presumption  of 
fault  on  the  part  of  the  other  vessel,  which  shifts 
the  burden  of  proof  upon  the  latter."  158  U.S.  at 
197. 

In  The  Louisiana,  supra,  a  vessel  which  drifted  from 
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her  moorings  in  a  high  wind  was  held  solely  at  fault  for 
collision  with  another  vessel.  The  Supreme  Court  said: 
"The  collision  being  caused  by  the  Louisiana 
drifting  from  her  moorings,  she  must  be  liable  for 
the  damages  consequent  thereon,  unless  she  can 
show  affirmatively  that  the  drifting  was  the  result 
of  inevitable  accident,  or  a  vis  major,  which  human 
skill  and  precaution  and  a  proper  display  of  nautical 
skill  could  not  have  prevented."  70  U.S.  at  173. 

In  a  more  recent  case.  The  Blue  Goddess,  supra,  the 
Seventh  Circuit  said: 

"It  is  an  established  rule  in  admiralty  that  when 
a  vessel  at  anchor  is  struck  by  a  moving  vessel,  it 
is  the  burden  of  the  moving  vessel  to  exonerate  her- 
self from  blame."   199  F.2d  at  462. 

The  Europe  involved  a  collision  in  the  Willamette 
River  between  a  navigating  vessel  and  one  at  anchor. 
The  Oregon  District  Court  said: 

"It  is  a  rule  that  a  moving  vessel  must  keep  out 
of  the  way  of  one  at  anchor.  This  because  the  one 
at  anchor  is  practically  helpless,  and  is  usually  so 
conditioned  as  to  be  unable  to  relieve  herself  readily 
in  stress  of  emergency.  The  rule  is  applied  with 
great  strictness,  the  vessel  at  anchor  being  in  a 
proper  place.  In  such  case  the  presumption  of  fault 
lies  against  the  vessel  in  motion."  175  Fed.  at  607. 

The  trial  court,  having  seen  and  heard  Captain  Sund- 
lof  testify  in  explanation  of  his  navigation  of  the  OTEL- 
LO,  expressly  found: 

"15.  The  Court  finds  that  said  collision  of  the 
MS  OTELLO  with  the  SS  GRAND  GRACE,  and 
the  resulting  damage  to  the  vessels,  was  proximately 
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caused  solely  by  fault  and  negligence  of  the  MS 
OTELLO  and  those  in  charge  of  her  navigation,  in 
that  she  was  maneuvering  and  was  a  moving  vessel 
and  in  broad  daylight  collided  with  the  GRAND 
GRACE,  which  was  lying  properly  at  anchor  in  a 
designated  anchorage  ground.  The  OTELLO  was 
presumptively  at  fault  and  has  wholly  failed  to 
overcome  the  presumption  of  fault."  Finding  of  Fact 
15,  R.  78. 

This  finding  is  fully  supported  by  the  evidence  that 
OTELLO  was  a  moving  vessel,  had  full  use  of  her  en- 
gines and  rudder,  was  actually  navigating,  it  was  broad 
daylight,  the  GRAND  GRACE  was  lying  properly  at 
anchor,  and  that  OTELLO  completely  failed  to  show 
any  vis  major  or  inevitable  accident  to  overcome  the  pre- 
sumption. See  The  Louisiana,  supra. 

B.  Specific  Findings  of  Otello's  Negligence 

The  trial  court  also  specifically  found  OTELLO  neg- 
ligent in  eleven  particulars  (Finding  16,  R.  78-79).  In 
accordance  with  Rule  18(3)  we  shall  set  forth  some  of 
the  abundant  evidence  in  support  of  each  specification. 
To  avoid  repetition,  it  should  be  noted  that  evidence  set 
forth  under  one  specification  may  also  support  others. 

Finding  16(a) 

"In  allowing  OTELLO  to  drag  her  anchor,  and 
in  failing  to  let  out  more  anchor  chain,  and  in  fail- 
ing to  use  her  second  anchor,  so  as  to  prevent  drag- 
ging, and  to  avoid  collision."  (R.  78) 

It  is  elemental  that  paying  out  more  chain,  or  drop- 
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ping  a  second  anchor,  are  the  appropriate  precautions 
to  be  taken  by  a  vessel  dragging  her  anchor.  Ciudad  de 
Reus  185  Fed.  391,  395  (C.A.  2,  1911);  The  Sapphire, 
11  Wall.  164,  170;  The  Anerly,  58  Fed.  794  (1893). 
OTELLO's  master  admitted  that  the  more  chain  let  out, 
the  better  the  anchor  holds  (R.  202).  He  failed  to  ever 
let  out  chain  or  use  his  second  anchor  (R.  220). 

OTELLO's  master  was  aware  that  this  vessel  was 
dragging  at  2:30  P.  M.  (R.  166,  199-200).  Yet  no  one 
was  sent  to  OTELLO's  bow  to  tend  the  anchors  until 
about  3  P.  M.^  After  three  or  four  more  minutes  (now 
past  3:00  P.  M.),  the  Captain  ordered  the  anchor  heaved 
in  (R.  587).  But  the  Mate  did  not  carry  out  the  order 
at  that  time  because  there  was  no  man  in  the  chain 
locker  (R.  528).  So  Third  Mate  Von  Endt,  the  watch 
officer  whose  duty  was  on  the  bridge  assisting  the  master 
in  navigation,  was  sent  to  find  someone  to  go  to  the 
chain  locker,  and  when  he  could  find  no  one  he  went 
there  himself  (R.  218-19,  528-29,  543). 

After  OTELLO  was  all  clear  of  the  lumber  barge 
MARY  OLSEN,  she  still  had  half  a  mile  of  clear  water 
before  reaching  the  GRAND  GRACE  (R.  216-17).  The 
charts,  and  photographic  exhibit  40E,  show  that  OTEL- 
LO had  plenty  of  sea  room.  She  had  lots  of  time  and 
opportunity  to  let  out  chain  or  drop  her  second  anchor, 
but  did  neither. 


5  Lindstrom,  the  Chief  Mate,  was  called  to  the  foc'sle  to  tend 
the  anchor  at  "two  or  three  minutes  to  three"  (R.  414).  Wyman, 
OTELLO's  carpenter  who  operated  the  anchor  windlass,  was  not 
called  until  2:55.  and  reached  the  bow  two  or  three  minutes 
before  3:00.  He  recorded  the  time  to  collect  his  overtime  pay  (R. 
584-85). 
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Strong  evidence  came  from  Captain  Pullen  and  Chief 
Mate  Boese,  of  the  ANTINOUS,  both  impartial  wit- 
nesses with  a  grandstand  view. 

Captain  Pullen,  an  experienced  master,  testified 
OTELLO  could  and  should  have  used  her  second  anchor 
(R.  1620-27).  Chief  Mate  Boese,  also  a  licensed  master, 
testified  that  dropping  the  second  anchor  is  usually  done 
when  you  are  anchored  and  have  high  winds.  As  he  stood 
on  the  bridge  of  the  ANTINOUS,  watching  OTELLO's 
maneuvers,  he  said  to  his  shipmates:  "What  is  the  mat- 
ter with  this  ship,  why  don't  they  drop  the  other  an- 
chor?" (R.  1720). 

The  ANTINOUS  herself  put  out  a  second  anchor 
to  hold  her  position  under  the  circumstances  existing 
at  the  time  (R.  1641-42,  1729). 

Numerous  court  decisions  have  condemned  a  drag- 
ging vessel  for  not  dropping  its  second  anchor.  In  The 
Anerly,  58  Fed.  794  (1893),  a  case  relied  upon  by  ap- 
pellant, the  court  said: 

"Where  there  are  known  indications  of  the  dan- 
ger of  drifting  from  any  extraordinary  causes, 
whether  from  ice,  storm,  or  position,  ordinary  pru- 
dence requires  that  both  anchors  be  let  go;  and 
the  omission  of  this  precaution  is  held  to  be  at  the 
vessel's  risk.  The  Sapphire,  11  Wall.  164,  170;  The 
Energy,  10  Ben.  158;  The  John  Tucker,  5  Ben.  366; 
The  Eloina,  10  Ben.  458;  The  Lilian  M.  Vigus,  22 
Fed.  747;  The  Mary  Eraser,  26  Fed.  872."  58  Fed. 
at  795. 
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Finding  16  (b) 

"In  failing  to  use  her  engines  and  twin  screws  to 
ease  the  strain  on  her  anchor  and  so  prevent  drag- 
ging." (R.  78) 

Although  the  master  of  OTELLO  knew  his  vessel  was 
dragging,  and  went  to  the  bridge  at  2:30  P.  M.,  he  did 
not  even  order  the  engines  on  standby  until  2  :42  P.  M.. 
and  made  no  use  of  his  engines  at  all  until  2:54  P.  M. 
(OTELLO's  engine  bell  book,  Ex.  lOB;  log  translation, 
Ex.  38;  testimony  of  Sundlof,  R.  210-11). 

It  is  fundamental  that  when  a  vessel  is  dragging,  the 
engines  can  be  used  to  take  the  strain  off  the  anchor  (R. 
204).  The  ANTINOUS,  caught  by  the  same  wind  in  the 
same  anchorage  area,  used  his  engines  to  hold  position 
(R.  1642). 

Finding  16(c) 

"In  failing  to  keep  OTELLO  under  control,  and 
in  allowing  OTELLO  to  collide  with  a  properly  an- 
chored vessel."  (R.  78) 

As  to  this,  tlie  facts  speak  for  themselves. 

Although  OTELLO  had  full  use  of  her  engines  and 
twin  screws  and  rudder  (R.  220),  she  was  not  being  nav- 
igated under  control. 

Captain  Pullen  of  the  ANTINOUS  testified  OTELLO 
"looked  like  to  me  she  was  just  paralyzed  .  .  ."  (R. 
1620) ;  and  also,  "there  she  is  drifting  down  like  a  piece 
of  log"  and  doing  nothing  about  it  (R.  1695).  This  find- 
ing is  also  fully  supported  by  the  evidence  set  forth  un- 
der other  headings. 
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Findings  16(d),  (e) 

"(d)  In  attempting  to  navigate  OTELLO  with 
one  anchor  and  chain  dragging  on  the  bottom." 

"(e)  In  failing  to  take  in  her  anchor  and  chain 
before  attempting  to  navigate  and  maneuver."  (R. 
78) 

After  the  delays  set  forth  above,  and  after  3 :00  P.  M., 
OTELLO  finally  commenced  to  heave  in  her  anchor. 
After  taking  in  two  shots  (180  feet)  the  anchor  chain 
led  across  the  bow  (R.  204-05).  Although  this  happens 
often  (R.  460),  OTELLO's  windlass  was  unable  to 
continue  heaving  in  (R.  205,  580). 

But  this  was  only  a  temporary  condition.  Soon  after- 
wards OTELLO's  bow  swung  to  starboard,  so  that  the 
vessel  was  headed  northerly.  The  anchor  chain  was  then 
free,  and  there  was  no  reason  OTELLO  could  not  have 
taken  it  in  (R.  178,  205-07,  594). 

OTELLO's  master  decided  to  attempt  to  navigate  out 
to  the  fairway  (R.  178,  184).  But  he  failed  to  finish  tak- 
ing in  the  anchor,  and  tried  to  navigate  encumbered  by 
the  anchor  and  three  shots  (270  feet)  of  chain  dragging 
on  the  bottom  (R.  594). 

As  already  shown,  OTELLO  had  plenty  of  room  in 
which  to  navigate,  and  the  court  so  found.  She  could 
have  let  out  more  chain  and  a  second  anchor  to  hold  her 
position,  or  she  could  have  taken  in  her  anchor  and  nav- 
igated freely.  Instead,  she  attempted  to  navigate  encum- 
bered with  her  anchor  dragging  on  a  short  chain. 


21 

Findings  16(f),  (g),  (i) 

"(f)  In  failinf^  to  use  her  twin  screws  to  assist 
in  steering  so  as  to  avoid  collision." 

"(g)  In  failing  to  navigate  out  into  the  fairway 
at  a  time  when  she  had  ample  room  and  time  to  do 
so." 

"(i)  In  failing  to  use  her  engines  so  as  to  man- 
euver away  from  the  GRAND  GRACE  to  avoid 
collision."  (R.  79). 

These  findings  are  supported  by  much  of  the  evi- 
dence already  set  forth. 

OTELLO  was  a  twin-screw  motor  ship  of  6,400  hp 
(R.  207).  Her  twin  screws,  one  on  each  side  of  the  pro- 
peller, gave  her  strong  turning  power,  and  more  easily 
maneuverable  than  a  single-screw  vessel  (R.  208).  She 
could  turn  left  by  going  full  ahead  on  her  starboard  en- 
gine while  at  the  same  time  going  astern  on  the  port  en- 
gine, and  vice  versa  (R.  208,  1719). 

After  OTELLO  had  cleared  the  barge  MARY  OL- 
SEN,  she  had  a  large  amount  of  river  in  which  to  man- 
euver (see  charts  and  Ex.  40E).  OTELLO's  master  ad- 
mits it  was  still  one-half  mile  from  that  point  to  the 
GRAND  GRACE  (R.  216).  ANTINOUS  was  way  out 
in  the  center  of  the  channel  (see  supra,  p.  2). 

OTELLO  had  full  use  of  her  twin  screws  and  her 
rudder  (R.  220).  She  had  room  to  turn  and  head  into 
the  wind  and  proceed  downstream.  She  had  room  to  pro- 
ceed out  to  the  channel  astern  of  ANTINOUS.  Or  she 
had  room  to  pass  upriver  between   GRAND  GRACE 
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and  the  shore,  along  the  same  route  that  JANE  STOVE 
had  taken  earlier  (R.  305-07). 

The  evidence  establishes  that  OTELLO  made  no  ef- 
fective use  of  her  engines  and  rudder.  Following  is  the 
record  of  her  engine  movements,  based  on  her  bell  book 
(Ex.  lOB)  and  cross-examination  of  her  master  (R.  210- 
15). 

OTELLO  ENGINE  ORDERS 


Time 

Port  Engine 

Starboard  Engine 

14:30  (2:30  p.m.) 
commenced  dragging 

14:42 

Standby 

Standby 

14:54 

Dead  slow  ahead 

14:56 

Stop 

15:00 

(3; 

:00 

p.m.) 

Dead  slow  ahead 

15:02 

Stop 

15:03 
15:04 

Dead  slow  ahead 
Stop 

Slow  ahead; 
half  ahead 

15:05 

Dead  slow  ahead 

15:07 

Stop 

15:08 
15:10 
15:11 

15:12 

Dead  slow  ahead; 
Slow  ahead 
Half  ahead; 
full  ahead 
Half  ahead; 
slow  ahead 

Dead  slow  ahead 

15:13 

Dead  slow  ahead 

15:14 

Stop 

i 


i 
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Time 

Port  Engine 

Starboard  Engine 

15:15 
15:17 
15:18 

Dead  slow  astem 

Slow  ahead; 

half  ahead 

Stop;  dead  slow 

astem 

Stop;  slow;  stop 

15:19 

Stop 

Slow  ahead;  stop 

15:20 
15:21 

Full  ahead 
Stop 

Half  ahead; 

full  ahead 

Slow  ahead;  stop 

15:22  (3:22) 
Collision 

slow  ahead; 
half  ahead 

This  establishes  that  OTELLO  never  once  used  hei 
engines  in  opposition,  at  even  slow  or  half  speeds.  At 
no  time  was  the  port  engine  ever  put  astern  while  the 
starboard  engine  was  ahead  (R..  210,  215).  In  fact,  the 
port  engine  was  never  run  astern  at  all  until  at  1517,  a 
few  minutes  before  collision,  it  was  run  dead  slow  astem. 
And  the  starboard  engine  was  never  run  full  ahead  un- 
til 1520  when  the  collision  was  imminent. 

Captain  Pullen  of  the  ANTINOUS  testified  the  ap- 
propriate maneuver  would  have  been  hard  left  rudder 
and  full  ahead  to  come  up  into  the  wind  (R.  1620-22). 
Chief  Mate  Boese  of  the  ANTINOUS  testified  that  under 
the  existing  conditions,  between  the  time  OTELLO  start- 
ed to  drift  and  the  time  she  passed  the  ANTINOUS : 

"A.  .  .  .  there  was  no  reason  why  she  couldn't 
have  got  back  into  the  channel  and  found  another 
anchorage.  No  reason  whatsoever."  (R.  1717) 

Then  when  OTELLO  cleared  the  ANTINOUS.  if  her 
way  to  the   ship  channel   was  blocked  by  the  JANE 
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STOVE,  she  had  ample  opportunity  to  go  full  astern, 
and  pass  between  GRAND  GRACE  and  the  shore 
(where  JANE  STOVE  had  previously  passed)  (R.  305- 
07).  But  instead,  as  JANE  STOVE  was  approaching, 
OTELLO  hesitated  with  dead  slows  and  stops.  Captain 
Quinn,  the  experienced  pilot  in  charge  of  the  JANE 
STOVE,  who  testified  in  person  at  the  trial,  said  that 
after  he  passed  OTELLO,  the  OTELLO  had  "ample 
room  to  pass  clear  of  the  GRAND  GRACE"  (R.  294, 
310). 

Finally,  at  3:20.,  OTELLO  did  go  full  ahead  on  its 
engines.  But  OTELLO  stopped  both  engines  at  3:21.  It 
was  still  one  minute  before  collision.  Had  OTELLO  con- 
tinued at  full  ahead  for  that  precious  minute,  she  would 
have  cleared  GRAND  GRACE.  For  even  at  a  speed  of 
five  miles  per  hour,  she  would  travel  500  feet  in  one 
minute,  and  the  point  of  collision  was  200  feet  from 
her  stem  (R.  186-87). 

OTELLO's  bell  book,  and  her  master's  testimony, 
show  that  she  failed  to  take  any  positive,  decisive  action 
with  her  engines  to  avoid  collision.  Perhaps  this  was  be- 
cause the  watch  officer,  whose  duty  was  on  the  bridge 
assisting  the  master  and  handling  the  engine  telegraphs, 
was  down  in  the  chain  locker  (R.  218-19,  528-29),  and 
the  master  alone  was  blowing  whistles,  giving  anchor  or- 
ders, giving  steering  orders,  attempting  a  lookout,  and 
trying  to  navigate,  as  well  as  handling  the  telegraphs  in 
the  wheelhouse  (R.  219,  640-41,  648-49). 
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Finding  16(h) 
"In  failing  to  keep  a  proper  lookout." 

OTELLO's  situation,  dragging  in  an  anchorage  with 
other  vessels  in  the  area,  clearly  called  for  a  most  care- 
ful lookout.  A  lookout  is  required  while  navigating  in  a 
harbor  or  anchorage  (R.  217-18).  The  KnoxviUe  City, 
112  F.2d  223  (C.A.  9,  1940). 

But  no  one  on  the  OTELLO  was  charged  with  re- 
sponsibility of  keeping  a  lookout.  The  only  persons  on 
the  bow  were  the  chief  mate  and  carpenter,  whose  du- 
ties were  to  tend  the  anchors.  They  made  no  report  to 
the  master  that  he  was  getting  dangerously  close  to  the 
GRAND  GRACE  (R.  392-93).  The  watch  officer,  in- 
stead of  being  on  the  bridge,  was  down  in  the  chain 
locker  (R.  218-19,  528-29).  The  only  persons  on  the 
bridge  of  OTELLO  were  the  master,  helmsman,  and  the 
wireless  operator,  who  had  no  duty  as  a  lookout,  but 
was  there  merely  as  a  matter  of  interest  (R.  649).  The 
master  was  attempting  to  do  everything  himself  (R. 
219).  Radio  Officer  Wilen  testified: 

"Q.  I  understand  you  came  on  the  bridge  about 
3:00  o'clock,  or  a  little  bit  before  3:00  o'clock. 

A.  Before  3:00  o'clock,  yes. 

Q.  And  you  remained  on  the  bridge  to  the  time 
of  collision? 

A.  Yes. 

Q.  And  the  captain  was  giving  the  steering  or- 
ders? 

A.  Yes. 

Q.  And  tlie  captain  was  blowing  the  whistle? 

A.  Yes. 

Q.  And  the  captain  was  giving  anchor  orders? 
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A.  Yes. 

Q.  And  the  captain  was  handling  the  engine 
telegraph? 

A.  Yes. 

Q.  And  the  captain  was  watching  for  the  Water- 
man's ship? 

A.  Yes. 

Q.  And  the  captain  was  watching  for  the  JANE 
STOVE? 

A.  Yes. 

Q.  And  then  you  told  the  captain  he  was  getting 
close  to  the  GRAND  GRACE? 

A.  Yes." 

"Q.  Were  you  assisting  the  captain  in  the  navi- 
gation? 

A.  No,  nothing  that  way. 

Q.  The  captain  had  no  other  officer  there  to 
assist  in  the  navigation,  did  he? 

A.  No.  The  chief  mate,  he  was  standing  on  the 
forecastle. 

Q.  Yes.  It  isn't  your  duty  as  radio  officer  to 
assist  in  the  navigation,  is  it? 

A.  No,  it  isn't."  (R.  640-41). 

OTELLO'S  captain  was  preoccupied  with  the  AN- 
TINOUS  and  the  JANE  STOVE,  and  did  not  realize 
he  was  getting  dangerously  close  to  GRAND  GRACE 
until  he  was  warned  by  the  radio  officer  (R.  392-93). 

The  evidence  clearly  establishes  that  OTELLO  did 
not  have  such  a  "free  and  single-minded  lookout," 
(charged  with  the  duty  of  lookout  and  with  no  other  re- 
sponsibility) as  required  by  decisions  of  this  Circuit. 
The  Koyei  Maru,  96  F.2d  652  (C.A.  9,  1938) ;  the  Knox- 
ville  City,  112  F.2d  223  (C.A.  9,  1940). 
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OTELLO's  failure  to  maintain  a  proper  lookout  was 
a  statutory  fault.  33  U.S.C.  §  221.  This  brings  into  op- 
eration the  rule  of  The  Pennsylvania,  86  U.S.  125  (1874), 
imposing  on  OTELLO  the  heavy  burden  of  proving  that 
the  violation  not  only  did  not  cause  the  collision,  but  that 
it  could  not  have  caused  the  collision,  —  a  burden  that 
OTELLO  cannot  sustain.  Gilmore  h  Black,  Law  of  Ad- 
miralty, 404  et  seq. 

"The  duty  of  the  lookout  is  of  the  highest  impor- 
tance. .  .  .  Every  doubt  as  to  the  performance  of 
the  duty,  and  the  effect  of  nonperformance,  should 
be  resolved  against  the  vessel  sought  to  be  incul- 
pated until  she  vindicates  herself  by  testimony  con- 
clusive to  the  contrary."  The  Ariadne,  13  Wall. 
475,  478-79;  20  L.  ed.  542. 

Findings  16(j),  (k) 

"(j)  She  was  not  in  charge  of  competent  per- 
sons." 

"(h)  Although  she  had  50  minutes  in  which  to 
maneuver,  and  it  was  broad  daylight,  and  there  was 
ample  sea  room,  she  failed  to  take  any  effective  ac- 
tion to  avoid  colliding  with  an  anchored  vessel." 
R.  79). 

These  findings  were  made  by  the  trial  judge  after 
hearing  OTELLO's  master  testify  in  open  court  with 
full  opportunity  to  explain  his  maneuvers.  They  are  sup- 
ported fully  by  the  evidence  already  set  forth.  We  can 
pity  the  master  of  the  OTELLO,  ineffectively  blowing 
whistles  for  a  pilot  for  45  minutes  (R.  200),  although 
his  radio  officer  could  have  called  the  pilot  station  in 
two  minutes  (R.  644) ;  no  one  at  the  anchors  for  half  an 
hour;  his  watch  officer  down  below  in  the  chain  locker; 
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trying  to  handle  everything  himself  on  the  bridge.  But 
OTELLO  cannot  be  excused  from  its  failure  to  take  any 
effective  action  to  avoid  the  collision. 

C.  Grand  Grace  Not  at  Fault. 

The  trial  court  found: 

"18.   .   .   .  that  the  SS   GRAND  GRACE,  and 

those  in  charge  of  her  navigation,  were  not  negli- 
gent or  at  fault  in  any  of  the  respects  charged  by 
the  libelant,  or  otherwise"  (R.  79). 

"19.  The  collision  was  not  proximately  caused 
by  failure  of  the  SS  GRAND  GRACE  to  let  out 
anchor  chain  or  to  use  its  engines  and  rudder  in 
the  manner  that  libelant  contends  GRAND  GRACE 
should  have  done"  (R.  79). 

These  findings  are  supported  by  the  fact  that 
GRAND  GRACE  was  lying  properly  at  anchor,  and  the 
strong  presumption  of  innocence  on  the  part  of  the 
anchored  vessel.  The  Oregon,  158  U.S.  186  (1895);  The 
Europe,  175  Fed.  596  (D.C.  Or.  1909);  Villain  &>  Fassio 
V.  The  E.  W.  Sinclair,  207  F.  Supp.  700  (S.D.  N.Y. 
1962). 

In  The  Europe,  the  court  said  the  reason  for  the  pre- 
sumption is  that  the  vessel  "at  anchor  is  practically  help- 
less, and  is  usually  so  conditioned  as  to  be  unable  to  re- 
lieve itself  suddenly  in  stress  of  emergency.  The  rule  is 
applied  with  great  strictness,  the  vessel  at  anchor  being 
in  a  proper  place."  175  Fed.  at  607. 

In  Villain  &>  Fassio  v.  The  E  W.  Sinclair,  the  Court 
said:  "A  vessel  properly  at  anchor,  as  was  the  Fassio,  is 
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entitled  to  the  highest  degree  of  privilege.  In  a  collision 
between  a  moving  vessel  and  an  anchored  vessel,  the  an- 
chored vessel  is  presumed  to  be  innocent."  207  F.  Supp. 
at  706. 

The  Court's  findings  are  supported  by  evidence  of 
the  strongest  kind.  The  master  of  every  other  vessel  in- 
volved, including  the  OTELLO,  has  testified  that  under 
the  existing  conditions  there  was  no  action  GRAND 
GRACE  could  have  taken  to  avoid  the  collision. 

Captain  Pullen,  of  the  ANTINOUS.  an  experienced, 
impartial  witness  with  a  grandstand  view,  testified: 

"Q.  Now,  from  your  point  of  observation  was 
there  anything  the  Liberty  ship  GRAND  GRACE 
could  do? 

A.  Well,  I  couldn't  see  what,  anything  the 
GRAND  GRACE,  what  the  GRAND  GRACE 
could  have  done."  (R.  1647-48). 

Chief  Mate  Boese,  of  the  ANTINOUS,  an  experi- 
enced seaman  with  Master's  license,  was  a  disinterested 
witness  who  watched  the  whole  occurrence.  He  testified: 
"Q.  Well,  you  have  had  a  lot  of  experience  at 
sea,  and  you  were  right  you  might  say  at  a  grand- 
stand position  to  view  this  thing.  This  is  asking  for 
an  opinion,  but  what  steps  do  you  think  could  have 
been  taken  by  any  of  the  vessels  to  have  avoided 
this  collision;  what  ones  do  you  feel  should  have 
taken  steps  and  could  have  taken  steps? 

A.  When  this  Swedish  ship,  when  they  saw  that 
they  were  dragging  anchor,  they  should  have 
dropped  their  port  anchor  or  got  steam  up  and  got 
back  into  the  channel  and  moved  anchorage,  or  even 
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drug  their  anchor  downstream.  If  they  drug  it  one 
way  it  sure  would  drag  the  other  way.  Just  Hke  a 
ship  docking,  you  drop  your  anchor  to  slow  it  up." 


"Q.  Do  you  think  there  was  any  fault  on  the 
part  of  the  Liberty  ship  (GRAND  GRACE)  ? 
A.  I  do  not."  (R.  1722). 

Captain  Christoffersen,  Master  of  the  JANE  STOVE, 
testified : 

"Q.  Now,  as  you  were  approaching  the  GRAND 
GRACE  and  the  Swedish  ship,  on  your  port  side, 
you  came  up  abeam  of  them,  and  you  saw  that  the 
GRAND  GRACE  was  anchored,  and  you  knew 
she  was  down? 

A.  Yes. 

Q.  And  you  saw  the  other  ship  drifting  down 
upon  her,  did  you  not? 

A.  Yes,  sir. 

Q.  And  you  knew  the  conditions  of  the  wind  and 
the  weather? 

A.  Yes. 

Q.  You  saw  the  whole  thing? 

A.  Yes,  right. 

Q.  Was  there  anything  that  the  GRAND 
GRACE  could  have  done  that  would  have  avoided 
this  collision? 

A.  I  don't  think  so"  (R.  1407-08). 

Finally,  and  this  is  what  brands  OTELLO's  conten- 
tions as  frivolous,  even  OTELLO's  Master,  Captain 
Sundlof,  testified  that  he  did  not  expect  or  think  that 
GRAND  GRACE  could  have  done  anything  to  avoid 
the  collision: 
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"Q.  What  did  you  want  the  GRAND  GRACE 
to  do? 

A.  Nothing  at  all  whatsoever;  so  far  she  couldn't 
do  very  much.  Probably  she  could  strike  the  anchor, 
but  I  don't  know  how  much  anchor  she  had  out  in 
the  water,  but  probably  had  almost  everything.  She 
couldn't  do — in  this  case  I  don't  think  she  could  do 
anything"  (R.  360). 

Appellant's  brief  tries  to  create  the  impression  that 
GRAND  GRACE  was  aware  of  danger  of  collision  for 
nearly  an  hour,  and  did  nothing  about  it.  This  is  false, 
and  contrary  to  the  facts  found  by  the  court. 

Although  OTELLO  commenced  to  drag  at  2  :30  P.M., 
she  did  nothing  about  it  until  after  3:00  P.  M.  Sometime 
after  3.00  P.  M.,  and  when  still  over  half  a  mile  from 
GRAND  GRACE,  with  full  use  of  her  engines  and  rud- 
der, OTELLO  commenced  to  navigate  to  pass  out  to 
the  fairway  (R.  216).  And  that  is  just  what  GRAND 
GRACE  thought  she  was  doing  (R.  1073-75:  1311-13, 
834).  It  was  only  at  the  very  last  moment,  when  OTEL- 
LO was  very  close  to  GRAND  GRACE,  that  there  was 
any  reason  for  GRAND  GRACE  to  be  alarmed,  and 
then  there  was  no  time  to  do  anything  (R.  1076;  1313- 
14).  This  is  established  by  the  testimony  of  both  the 
OTELLO  and  GRAND  GRACE. 

At  the  trial  Captain  Sundlof  testified  that  he  planned 
to  pass  clear  of  ANTINOUS'  stern  and  proceed  into  the 
channel,  and  if  it  had  not  been  for  the  JANE  STOVE 
coming  along  he  could  have  done  this  (R.  183-84).  There 
was  no  danger  of  collision  until  the  JANE  STOVE  pro- 
ceeded to  cross  his  bow  (R.  231-32). 
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"Q.  Then  you  had  plenty  of  room  to  pass  out 
between  the  ANTINOUS  and  the  GRAND 
GRACE? 

A.  Yes. 

Q.  And  you  had  the  use  of  your  engines  and 
your  rudder? 

A.  Yes. 

Q.  And  you  would  have  had  no  difficulty  pass- 
ing into  the  clear? 

A.  No. 

Q.  You  say  no,  you  mean  .  .  . 

A.  We  had  no  trouble,  no  problem. 

Q.  Or  if  the  JANE  STOVE  had  stopped  and 
let  you  carry  out  your  intended  maneuver,  you 
would  have  had  no  problem? 

A.  No. 

Q.  But  it  was  when  you  became  aware  that  the 
JANE  STOVE  didn't  and  she  crossed  your  bow, 
then  that  put  you  in  difficulties? 

A.  Yes."  (R.  247-48). 

And  in  his  deposition.  Captain  Sundlof  testified  that 
he  had  plenty  of  room  to  pass  between  ANTINOUS  and 
GRAND  GRACE,  and  he  did  not  become  concerned 
about  the  GRAND  GRACE  until  JANE  STOVE  forced 
him  to  stop  and  go  astern,  "and  then  before  we  could 
get  speed  and  go  up  again  then  it  was  too  late."  He  was 
then  only  about  75  meters  from  the  GRAND  GRACE 
(R.  391-92). 

OTELLO's  Chief  Mate,  Lindstrom,  testified  that  the 
collision  occurred  in  "about  one  minute"  after  JANE 
STOVE  passed  OTELLO's  bow  (R.  429).  Her  carpen- 
ter, Wyman,  testified  the  collision  took  place  "only  a 
few  seconds"  after  JANE  STOVE  passed  (R.  592). 
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Second  Mate  Rundquist  saw  the  JANE  STOVE  ap- 
proaching about  150  feet  off,  and  GRAND  GRACE  was 
about  200  feet  distant,  and  "from  there  it  was  only  a 
matter  of  seconds  since  I  came  out  till  the  collision"  (R. 
479-80). 

The  foregoing  coincides  with  GRAND  GRACE'S  ver- 
sion that  there  was  no  reason  to  apprehend  danger  of 
collision  until  OTELLO  was  very  close,  and  then  there 
was  no  time  to  do  anything. 

Captain  Wang,  master  of  the  GRAND  GRACE,® 
testified  the  OTELLO  appeared  to  be  leaving  her  an- 
chorage to  proceed  out  to  the  ship  channel  (R.  1073-74). 
This  was  not  unusual,  —  while  the  GRAND  GRACE 
had  been  at  anchor  other  vessels  had  passed  her  moving 
up  and  down  the  fairway  (R.  1074).  There  was  plenty 
of  room  for  OTELLO  to  pass  between  GRAND  GRACE 
and  the  ANTINOUS,  and  he  was  not  aware  that  OTEL- 
LO would  have  any  difficulty  passing  to  the  fairway  (R. 
1074-75).  He  was  first  aware  of  danger  when  OTELLO 
stopped  its  engines  very  close,  at  a  distance  of  about  100- 
150  feet  (R.  1075-76).  He  then  testified: 

"Q.  From  the  time  that  the  OTELLO  appeared 
to  stop  his  engines  and  you  saw  there  was  danger  of 
him  hitting  you,  how  long  was  it  from  then  till  he 
hit  your  ship? 

A.  A  couple  of  minutes,  about. 
Q.  Did   you  have  time   to  take  any   action  to 
avoid  the  collision? 
A.  At  no  time. 


s  The  master,  Hao  Wang,  and  the  mate  on  watch,  Wang  Yu 
Teh,  were  on  the  bridge  doing  routine  work  checking  compasses 
(R.  1071). 
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Q.  Was  there  any  action  you  could  take  to  avoid 
the  collision  at  that  time? 

A.  There  was  hurry.  The  time  is  so  hurry  I 
have  no  time  .  .  ."  (R.  1076-77). 

Third  Mate  Wang  Yu  Teh,  the  watch  officer,  testi- 
fied that  OTELLO  was  headed  toward  the  fairway,  and 
she  was  moving,  and  there  was  no  danger  to  the 
GRAND  GRACE  until  OTELLO  was  100-150  feet  dis- 
tant when  she  stopped  her  engines  (R.  1313-14).  He 
testified  that  OTELLO  was  moving  and  was  using  its 
engines,  and  was  proceeding  to  the  fairway.  Other  ships 
had  passed  by  closer  than  that.  He  felt  no  danger  until 
OTELLO  was  100-150  feet  (R.  1353-54). 

Likewise,  Chief  Mate  Sha  testified,  "Actually,  she 
is  shifting  anchorage,  and  if  she  is  going  to  fairway  she 
would  have  been  all  right,  I  should  think.  But  after- 
wards she  stopped  on  our  bow,  like  this,  in  this  position." 
From  OTELLO's  position  3,  at  which  there  was  no  dan- 
ger, to  OTELLO's  position  4,  (collision)  on  the  diagram 
drawn  by  Chief  Mate  Sha,  and  attached  as  Appendix  A 
to  appellant's  brief,  was  "only  about  two  minutes,  very 
quick  .  .  ."  and  "we  got  no  time  to  do  anything"  (R. 
837-38,  842). 

GRAND  GRACE  was  not  aware  that  OTELLO  was 
dragging  her  anchor.  This  was  only  learned  after  the  col- 
lision (R.  854).  GRAND  GRACE  was  headed  westerly. 
OTELLO  was  headed  northerly  with  her  starboard  side 
toward  GRAND  GRACE.  It  was  OTELLO's  port  an- 
chor that  was  out,  and  therefore  GRAND  GRACE] 
could  not  see  that  the  anchor  chain  was  out  on  OTEL- 
LO's port  side. 


OTELLO's  charges  against  GRAND  GRACE  are 
essentially  two:  (1)  that  GRAND  GRACE  should  have 
slacked  off  chain;  and  (2)  that  GRAND  GRACE 
should  have  used  her  rudder  and  engines  to  steer  away 
from  collision.  The  trial  court  found  these  contentions  to 
be  "quite  resourceful,  but  the  evidence  on  which  they 
are  based  is  shadowy,  illusory,  and  in  most  instances 
non-existent.  Libelant  has  completely  failed  to  carry  its 
burden  of  proof."  (Mem.  Dec,  R.  74;  Finding  21,  R. 
79). 

1.  Slacking  off  Chain.  In  the  strong  wind.  GRAND 
grace's  anchor  chain  was  held  by  the  windlass  brake, 
and  also  secured  by  a  stopper,  consisting  of  a  turnbuckle 
and  shackle  (Ex.  116-A;  R.  1293-94).  To  pay  out  chain 
it  would  be  necessary  first  to  start  the  engines  and  come 
ahead  with  the  ship  so  as  to  put  slack  in  the  chain,  then 
release  the  turnbuckle  and  shackle  (R.  1290-94).  There 
was  no  time  to  do  this.  As  Captain  Wang  testified: 
"There  was  hurry.  The  time  is  so  hurry,  I  have  no  time 
to  slacken  my  starboard  chain  because  I  have  to  loose  the 
chain  stopper,  you  see,  first.  We  have  standby  engine. 
The  engine  takes  three  or  four  minutes,  you  see"  (R. 
1076-77). 

In  any  event,  there  is  no  evidence  whatever  that 
slackening  the  anchor  chain  would  have  avoided  the  col- 
lision. Captain  Wang  testified  that  even  if  he  had  slack- 
ened chain  it  would  have  remained  tight  in  the  strong 
wind  and  close  to  the  surface  of  the  water,  and  OTELLO 
would  have  hit  the  chain  and  come  against  GRAND 
GRACE  (R.  1077). 
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2.  Using  Rudder  to  Veer  Ship.  First,  the  rudder 
would  have  no  effect  in  moving  the  GRAND  GRACE 
without  her  engine  also  going  ahead.  The  vessel  was 
windrode  and  would  lie  where  the  wind  held  her,  re- 
gardless of  rudder  position  (R.  849).  Second,  when  a  ves- 
sel is  at  anchor  in  a  strong  wind,  use  of  the  engines 
thrusting  water  against  the  rudder  will  move  the  stern, 
but  will  have  little  or  no  effect  on  the  bow,  which  is  held 
by  the  anchor  chain.  OTELLO's  brief  (p.  15)  mentions 
that  Captain  Pullen,  Master  of  the  ANTINOUS,  used 
his  rudder  and  engines  to  veer  the  ANTINOUS.  But 
ANTINOUS  had  her  engines  going  at  the  time,  and  he 
veered  her  stern  (R.  1647,  1675).  Captain  Pullen  also 
testified  that,  even  using  the  engines  against  the  rudder, 
it  does  not  change  the  position  of  the  bow: 

"Q.  You  mentioned  that  as  the  OTELLO  came 
by  you  gave  your  ship  left  rudder,  kicked  the  en- 
gine so  that  moved  your  stern  northward? 

A.  Northward,  right  .  .  . 

Q.  But  actually  with  the  bow  anchored  it 
doesn't  change  the  position  of  the  bow,  for  example, 
does  it?  J 

A.  No,  it  does  not."   (R.   1690).  ^ 

It  was  with  GRAND  GRACE'S  bow  that  OTELLO 
collided. 

Third,  as  set  forth  above,  there  was  no  time  for  this. 
GRAND  GRACE'S  engine  room  was  on  usual  anchor 
watch.  It  would  have  taken  at  least  four  minutes  to 
prepare  the  engines  to  go  ahead  (Testimony  of  Ch.  Eng., 
R.  1033). 


I 


37 

Fourth,  even  if  GRAND  GRACE  could  have  swung 
her  bow,  OTELLO  still  would  have  collided  with  her. 
The  actual  point  of  collision  was  nearly  midships  on  the 
OTELLO,  200  feet  forward  of  her  stern  (Sundlof,  Trial 
testimony,  R.  186-87;  Drawing  Ex.  39).  Therefore,  even 
if  GRAND  GRACE  could  have  swung  her  bow  as  much 
as  150  feet  in  either  direction  there  would  still  have 
been  a  collision.  There  is  no  evidence  whatever  that, 
even  given  plenty  of  time  and  use  of  her  engines, 
GRAND  GRACE  could  have  swung  such  a  distance. 

Finally,  in  what  direction  should  GRAND  GRACE 
have  swung  her  bow,  assuming  she  could  have  done  so? 
OTELLO  had  been  maneuvering  her  engines,  at  times 
ahead  and  at  times  astern,  just  before  the  collision. 
GRAND  GRACE  could  not  guess  what  OTELLO's  next 
maneuver  might  be.  For  GRAND  GRACE  to  have 
turned  in  either  direction  could  well  have  caused  greater 
damage. 

The  quotation  from  Knight  on  Seamanship  (Ap.  Br. 
p.  15)  is  totally  inapplicable  to  the  facts.  It  does  not 
apply  where  a  vessel  is  windrode  so  that  the  heading  is 
controlled  by  the  wind  rather  than  the  current,  and  it 
also  assumes  plenty  of  time. 

Appellant's  suggestion  (Br.  p.  6,  16)  that  the  trial 
court  failed  to  draw  adverse  inferences  from  GRAND 
grace's  "failure  to  produce  her  master  or  pilot  at  the 
trial,  or  to  take  their  de  bene  esse  depositions"  is  ab- 
surd. The  master  of  the  vessel  was  Captain  Hao  Wang, 
whose  de  bene  esse  deposition  is  in  the  record  (R.  1048- 
1119).  There  was  no  pilot  aboard  the  GRAND  GRACE. 
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and  had  been  no  pilot  for  two  days  prior  to  the  collision 
(R.  1059-61).  As  for  Sha,  the  Chief  Mate,  he  was  ex- 
amined by  appellant's  proctors  ad  intinitum  at  three 
different  sessions  of  discovery  deposition,  all  of  which 
is  in  evidence  (R.  795-867;  869-891;  1219-1248)7 

Any  fair  reading  of  the  authorities  cited  by  appel- 
lant (Br.  p.  16-17)  shows  they  are  wholly  inapplicable 
to  the  circumstances  of  the  present  case.  For  the  most 
part,  they  involve  situations  where  a  helpless  vessel 
dragged  for  several  hours  toward  one  that  could  have 
moved  out  of  the  way.  This  was  not  the  situation  of 
OTELLO,  which  was  navigating  with  full  use  of  her 
engines  and  rudder,  and  appeared  to  be  going  out  to 
the  fairway,  and  the  danger  of  collision  with  GRAND 
GRACE  only  arose  a  few  moments  before  the  actual 
collision.  As  said  in  Fassio  v.  The  E.  W.  Sinclair:  "Any 
duty  to  pay  out  more  anchor  must  depend  upon  the 
circumstances;  i.e.,  whether  the  vessel  has  the  time  and 
opportunity  to  do  so."  207  F.  Supp.  700,  713.  Here  the 
trial  court  has  expressly  found  GRAND  GRACE  not 
negligent. 

Finally,  as  found  by  the  trial  court  based  on  abund- 
ant evidence,  the  faults  and  negligence  of  OTELLO 
"were  flagrant  and  major  in  character  and  were  the 
proximate  cause  of  and  fully  account  for  the  collision" 
(R.  80).  Therefore,  if  there  were  any  doubts  as  to  the 
conduct  of  the  GRAND  GRACE,  they  should  be  re- 
solved in  her  favor.  The  Victory,  168  U.S.  410,  423 
(1897);  The  Oregon,  158  U.S.  186,  197  (1895). 


^  The  second  session  was  adjourned  because  of  illness  (R.  889- 
90)  and  appellant  had  full  opportunity  to  complete  the  deposi- 
tion at  a  third  session  (R.  1219-48). 
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LITICiATION  EXPENSES 

Appellant  complains  (Br.  p.  28)  of  the  allowance 
of  $1,795.12  litigation  expenses  to  appellee  Grace  Nav- 
igation Corporation. 

This  was  fully  within  the  discretion  of  the  trial 
court.  In  view  of  the  finding,  "the  evidence  upon  which 
libelant's  contentions  are  based  is  shadowy,  illusory, 
and  in  most  instances  non-existent,"  (R.  74-79)  the 
court  would  have  been  justified  in  also  allowing  GRAND 
grace's  claim  for  reasonable  attorneys'  fees  and  trav- 
eling expense  for  depositions.  Vauf^han  v.  Atkinson,  369 
U.S.  527  (1962);  Sprague  v.  Ticonic  Bank,  307  U.S.  161, 
164  (1939).  But  the  court  denied  that  portion  of 
GRAND  GRACE'S  claim.  (Order.,  R.  85-86).  It  would 
therefore  seem  that  GRAND  GRACE,  rather  than 
OTELLO,  has  cause  to  complain  on  this  issue. 

In  any  event,  the  litigation  expenses  allowed  were 
largely  deposition  costs  which  could  have  been  claimed 
and  allowed  as  ordinary  taxable  costs  had  they  not  been 
allowed  as  litigation  expenses  (See  details  of  Claim,  R. 
119-21). 

CLAIM  FOR  DAMAGES  UNDER  RULE  24 

Appellee  Grace  Navigation  Corporation  hereby  re- 
quests this  Court,  in  its  discretion,  to  allow  damages  for 
delay  pursuant  to  Rule  24(2),  (4)  of  this  Court.  At  the 
outset  of  this  appeal,  appellant  was  notified  that  dam- 
ages for  delay  would  be  claimed  (R.   138-39). 


40 

This  is  an  appropriate  case  for  the  award  of  damages 
for  delay  under  Rule  24,  because  of  the  following  factors: 

1.  The  trial  court's  finding  that  appellant's  conten- 
tions are  based  on  evidence  "shadowy,  illusory,  and  for 
the  most  part  non-existent"  (R.  74-79). 

2.  The  strong  presumption  of  fault  against  OTELLO 
as  the  moving  vessel  and  the  strong  presumption  of  in- 
nocence in  favor  of  GRAND  GRACE  as  the  anchored 
vessel. 

3.  The  trial  court's  detailed  fact  findings  of  fault  on 
the  part  of  OTELLO  and  innocence  of  the  GRAND 
GRACE. 

4.  The  rule  of  McAllister  v.  United  States  that,  "these 
findings  can  not  be  set  aside  unless  clearly  erroneous." 

5.  The  overwhelming  substantial  evidence  in  support 
of  the  trial  court's  detailed  findings  of  fact. 

6.  Appellant's  delay  and  failure  to  follow  the  rules 
of  this  Court  in  its  appeal. 

Although  the  final  decree  was  entered  July  19,  1965, 
the  notice  of  appeal  was  not  filed  until  September  10, 
1965  (R.  156),  and  appellant  did  not  file  the  record  with 
this  Court  until  December  6,  1965,  and  did  not  file  its 
brief  until  April  4,  1966. 

Although  FRCP  Rules  75(a),  (d)  required  that  ap- 
pellant file  its  designation  of  record  and  statement  oi 
points  promptly  after  the  notice  of  appeal,  appellant 
did  not  file  its  designation  of  record  until  November  17, 
1965  (R.  156),  and  did  not  file  statement  of  points  until 
December  8,  1965. 
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Appellant  has  ignored  Rule  18(f)  of  this  Court  re- 
quiring that  appellant's  brief  contain  an  appendix  set- 
ting forth  table  of  exhibits. 

It  is  submitted  that  appellant's  appeal  is  groundless 
and  can  only  be  presumed  to  have  been  taken  for  pur- 
poses of  delay. 

CONCLUSION 

This  case  is  much  like  one  where  a  moving  automo- 
bile  collides  with  one  that  is  properly  parked. 

For  the  reasons  set  forth,  the  decree  of  the  District 
Court  in  favor  of  tlie  GRAND  GRACE  and  against 
OTELLO  should  be  affirmed,  with  damages  for  delay. 

Respectfully  submitted, 


Wood,  Wood,  Tatum,  Mosser  &  Brooke 

Erskine  B.  Wood 

Proctors  for  Appellees 

SS  GRAND  GRACE  and 

Grace  Navigation  Corporation 


i 
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APPENDIX  I 

UNITED  STATES  DISTRICT  COURT 

District  of  Oregon 

Portland,  Oregon  97205 

John  F.  Kilkenny 

United  States  District  Judge 

January  5,  1965 

Mr.  Erskine  B.  Wood 
Attorney  at  Law 
1310  Yeon  Building 
Portland,  Oregon  97204 

Mr.  Kenneth  E.  Roberts 
Attorney  at  Law 
12th  Floor,  Standard  Plaza 
Portland,  Oregon  97204 

Mr.  Richard  C.  Helegson 
Attorney  at  Law 
1200  American  Bank  Building 
Portland,  Oregon  97204 

Gentlemen: 

Re:  REDERI  A/B  SOYA  v.  SS  GRAND 
GRACE,  et  al.  Civil  No.  64-27 

The  findings  and  interlocutory  decree  presented  by 
Mr.  Wood  are,  in  my  view,  in  conformity  witli  my  re- 
cent memorandum.  Both  the  findings  and  tlie  decree 
have  been  signed  as  of  today  and  a  trial  date  fixed  on 
the  issue  of  damages  for  the  week  of  February  22nd. 

At  this  time,  I  exercise  my  discretion  against  the  al- 
lowance of  attorney  fees  to  either  of  the  claimants.  Evi- 
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dence  on  reasonable  expenses  to  be  taxed  as  costs  may 
be  presented  at  the  time  of  the  hearing. 


Very  sincerely  yours, 
/s/  John  F.  Kilkenny 


CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation  of 
'this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Erskine  B.  Wood 

Of  Proctors  for  Appellees 
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REPLY  BRIEF  OF  THE  OTELLO,  REDERI  A/B 
SOYA,  APPELLANT 


Statement 


Tlu'  aijpollant,  Otello,  suhniits  this  brief  in  reply  to  the 
respective  briefs  of  appellee,  Jane  Stove,  and  of  appellee, 
Grand  Grace. 

The  Otellu  regards  the  Jauc  Stove  as  the  active  faulty 
offender  in  this  collision  and  the  Grand  Grace  as  the  passive 
faulty  otYenilei'.  Both  a])i)ellee-oft'enders  have  adopted  some- 
what common  grounds  of  defense  to  which  we  will  reply  first 


she  order  her  engines  in  readiness  for  use  and  that  she 
station  seamen  nt  the  anchor  windlass  in  preparation  for 
the  simple  operation  of  releasing  the  brake  so  as  to  pay  out 
anchor  chain  if  it  became  necessary.  Grand  Grace,  being 
a  steamer,  would  require  15  minutes  or  a  half  hour  to  warm 
up  her  engines  for  use;*  and  in  respect  of  the  seamen 
attending  the  windlass,  it  would  require  no  more  than  a 
minute 's  time  for  him  to  comply  with  an  order  to  stand  by 
(R.  1291).  These  simple  operations  were  not  undertaken  by 
the  Grand  Grace,  so  that  when  the  OteUo  could  not  work 
herself  clear  into  the  channel  because  of  the  approach  of 
the  Jane  Stove,  the  Grand  Grace  was  negligently  powerless 
to  do  anything  to  avoid  the  dragging  Otello. 

(c)  The  principle  of  McAllister  v.  United  States  does 
not  help  the  appellees.  It  is  not  unexpected  that  appellees 
resort  to  McAllister  v.  United  States,  348  U.  S.  19  (1954), 
and  its  ruling  that  findings  of  fact  are  not  to  be  modified 
unless  clearly  erroneous.  But  this  Court,  we  need  hardly 
mention,  has  upset  fact  findings  as  clearly  erroneous  where 
the  primary  facts  admit  of  but  one  reasonable  conclusion, 
as  they  do  here,  with  respect  to  the  Grand  Grace  and  to  the 
Jane  Stove.  Hoppe  v.  Rittenhouse,  279  F.  2d  3,  9  (9  Cir. 
1960).  Along  similar  lines,  is  the  case  of  Moran  Bros., 
Inc.  V.  W.  R.  linger,  323  F.  2d  699  (10  Cir.  1963),  where  the 
court  stated,  702-703: 

"Thus,  while  there  is  some  evidence  tending  to 
support  the  court's  finding,  we  are,  nevertheless,  on 
the  entire  evidence  left  with  the  definite  and  firm 
conviction  that  a  mistake  has  been  committed:  It 
therefore  follows  that  the  finding  of  fact  in  question 
is  clearly  erroneous." 

The  foregoing  cases  accord  with  the  United  States  v. 
Gypsom  Co.,  U.  S.  364,  395  (1948). 


*  Her  engines  could  have  been  ready  at  an  instant  if  they  had 
been  kept  ready  rather  than  completely  shut  down  (R.  949). 


The  apitcllccs  iilso  .sociii  to  iiiid  comfort  in  an  attr-mijtod 
criticisin  of  Supiome  Court  Admiralty  Knl  ■  401/2,  requiring 
the  cminciatioii  of  specific  findings  of  fact.  The  iini)ortance 
of  tlio  rule  is  self-evident,  particularly  in  collision  cases 
where  facts  are  so  preponderantly  decisive.  Adherence  to 
this  rule  insures  that  the  Ap|)ellate  Court  will  have  a  clear 
and  complete  picture  of  the  basis  of  a  trial  Court's  deci- 
sion. Tt  enables  an  appellant  duly  to  assert  its  rij^hts  of 
ai)peal  and  f^ives  the  Apijeliate  Court  an  adequate  basis 
to  consider  errors  complained  of  in  the  findings.  Matton 
Oil  Transfer  Corp.  v.  The  Dynamic,  et  al.,  183  Fed.  999 
(2nd  Cir.  1941).  We  stand  on  this  Court's  ruliui;:  in  (iifpsutn 
Carrier,  hic.  v.  Ilandclsmaii,  'A07  F.  'Id  S^.j,  at  .'332,  where  the 
Court  stated: 

"We  agree  with  api)ellant  that  findings  in  ad- 
miralty (as  in  civil  litigation  generally  when  tried 
to  the  court  when  sitting  without  a  jury)  should  be 
sufficiently  specific  to  permit  fair  appellate  review 
of  the  manner  in  which  the  trial  court  resolved  the 
issues  upon  which  its  judgement  depends." 

The  foregoing  accords  with  this  Court's  ruling  in  the 
same  year  in  Daido  Lines  v.  Thos.  P.  Gonzales  Corp.,  299 
F.  2d  669  (9th  Cir.  1962). 

d.  Findings  of  a  Trial  Court,  unless  indepemJently 
composed,  are   subject   to   especially  close   scrutiny. 

Appellees'  counsel  do  not  dispute  that  the  trial  court 
accepted  in  toto  the  findings  jiroposed  by  them,  but  irrele- 
vantly argue  that  this  was  "customary".  Custom  cannot 
abrogate  a  Rule  of  the  Supreme  Court  of  the  United  States. 
Equally  important  is  the  fact  that  such  "adopted  findings 
are  subject  to  closer  scrutiny  on  appeal,  as  against  those 
composed  by  the  Court  itself  (Otello  main  brief.  8-10). 
Counsel's  proposed  findings  are  subject  to  the  natural 
infirmities  of  interested  advocacy,  whereas  making  findings 
is  ))urely  a  judicial  function  which  is  attended  with  strict 
impartiality.  Comments  of  the  Hon.  E.  Otis,  at  the  Judicial 
Conference  of  the  8th  Circuit,  1  F.  R.  D.  83,  85. 


II.  The  cases  relied  upon  by  Grand  Grace  are 
inapplicable,  and  the  "findings"  in  her  favor  are  clearly 
erroneous. 

The  Oregon,  158  U.  S.  186  (1895),  and  The  Europe,  175 
Fed.  596  (D.C.  Or  1909)  (Grand  Grace  brief,  pp.  14-15), 
both  involved  vessels  underway  at  15  knots  which  were 
only  seen  by  the  anchored  vessels  seconds  before  the  col- 
lision. Obviously  the  anchored  vessels  did  not  have  time 
to  take  any  action. 

Villain  S  Fassio  E.  Compugnia  v.  Tank  Steamer  E.  W. 
Sinclair,  207  Fed.  Supp.  700  (S.D.N.Y.  1962)  [Grand  Grace 
brief,  pp.  14,  28,  38)  involved  the  Sinclair,  which,  proceed- 
ing at  high  speed  in  dense  fog,  made  a  sudden  and  un- 
expected course  change  near  an  anchored  vessel,  who  had 
only  a  few  seconds  warning.  It  does  not  help  appellees, 
since  the  Otello  dragged  slowly  towards  the  Grand  Grace 
for  an  hour  and  the  Grand  Grace  took  no  action. 

The  Blue  Goddess,  199  F.  2d  460  (C.A.  7  1952)  (Grand 
Grace  brief,  pp.  14,  15)  involved  a  collision  between  two 
unmanned  pleasure  craft. 

The  Louisiana,  3  Wallace  164  (1866)  (Grand  Grace 
brief,  pp.  14-16)  involved  a  collision  with  a  grounded 
immobile  vessel. 

Finding  of  Fact  15  (pp.  15-16  Grand  Grace  brief),  states 
the  conclusion  that  the  Otello  was  negligent,  and  solely  at 
fault  for  the  collision  because  she  was  a  moving  maneuver- 
ing vessel  and  collided  with  a  vessel  lying  properly  at 
anchor  (K.  78).     That  is  wrong  on  two  counts. 

The  Otello  was  windborne  and  was  not  in  full  control 
of  her  movements,  as  an  ordinary  moving  vessel  would  have 
been  (R.  168-169).  Also,  she  was  not  a  moving  vessel  in 
the  true  sense  of  the  word  for  her  anchor  was  down  (352- 
353).  A  vessel  in  such  straits  as  was  the  Otello  is  particu- 
larly  vulnerable   when   trying    to   maneuver   out    of   any 
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uiichoragc  and  is  given  sijccial  considoralion  by  the  courts. 
Isaac  T.  Mann,  63  F.  Supp.  339  (S.  D.  N.  Y.  1945);  The 
Arfidd,  42  F.  2(1  745  (K.  D.  La.  1930). 

The  Grand  Grace  was  not  "lying  properly  at  anchor" 
niidci-  tlic  fiicnnistances.     Her  engines  were  not  ready  to 

be  used  (K.  842). 

Appellee  Grand  Grace  a[)parently  concedes  that  if  the 
engines  had  been  in  a  state  of  readiness,  the  Grand  Grace 
iniglif  have  maneuvered  clear  of  the  Otello  (Grand  Grace 
brief,  pp.  .■)()-37).  FuiHicrinore,  the  Grand  Grace  did  not 
lake  appropriate  action  to  avoid  the  collision  l)y  using  her 
rudder  to  sheer  her  clear  (R.  842,  843). 

In  Finding  H)(a)  (referred  to  Grand  Grace  brief,  p.  16), 
the  trial  Court  held  that  the  Otello  was  negligent  in  drag- 
ging, not  letting  out  more  chain,  and  failing  to  use  her 
second  anchoi-.  The  Ofello,  as  directed  by  her  local  pilot, 
liad  l)een  securely  anchored  on  the  same  anchor  for  two 
days  prior  to  the  collision  (R.  165).  Her  performance  was 
better  than  the  Grand  Grace  and  Jane  Stove.  Both  the 
latter  used  oidy  one  anchor  on  the  date  in  question  (R.  284- 
290,  842).  The  Jane  Stove  dragged  her  anchor  on  three 
separate  occasions  on  the  date  in  question  (R.  284-290),  and 
not  once  did  she  use  a  second  anchor  or  let  out  extra  chain 
to  hold  her  position  (R.  284-290).  Rather,  she  picked  up 
lier  anchor,  maneuvered  to  a  new  position.  The  Grand 
Grace  herself  never  let  out  extra  chain  or  dropped  a  second 
anchor  (R.  842). 

Although  anchored  on  a  long  scope  of  chain,  Otello 
started  to  drag  slowly  and  this  was  promptly  detected 
(R.  242).  A  pilot  could  not  put  out  to  her  to  change  her 
position  and  Otello's  pilot  signals  went  unheeded  (R.  174). 

Since  it  took  her  an  houi'  or  more  to  drag  one-half  mile 
upstream  to  Grand  Grace's  position,  Otello  was  dragging 
slowly  at  only  about  1/10  of  a  length  per  minute. 
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Her  master,  in  his  seaman's  judgment,  decided  he  had 
best  move  ahea  1  on  his  chain  and  let  go  a  second  anchor 
near  his  first  anchor;  that  dropping  a  second  anchor  at 
once,  necessarily  on  short  scope,  would  not  help  (R.  176). 
If  it  were  done,  there  was  danger  of  the  chains  fouling 
(R.  242).  As  his  planned  operation  continued  his  chain 
jammed  across  the  stem  (R.  176). 

So  Otello  continued  her  slow  drag,  broadside  to  the 
wind  (heading  north),  sounding  danger  signals,  as  she 
neared  the  Antinous  (R.  176-181). 

Appellee  Grand  Grace  states  (p.  17)  that  after  Otello 
cleared  the  Mary  Olsen  (a  barge  anchored  on  Otello' s  port 
quarter),  Otello  still  had  half  a  mile  of  clear  water  before 
reaching  the  Grand  Grace.  Appellee 's  own  witnesses  indi- 
cated that  the  distance  between  the  Mary  Olsen  and  the 
Grand.  Grace  was  only  about  one-quarter  mile,  or  about 
three  ship  lengths  (Ex's  15D,  12AA).  Otello,  upon  clear- 
ing the  Antinous,  then  saw  her  chance  to  stop  her  drag 
toward  Grand  Grace  and  to  go  ahead  to  the  north  past 
Antinous'  stern  (R.  179).  But  the  Jane  Stove  in  unnec- 
essarily heading  between  Antinous  and  Otello  prevented 
Otello  from  moving  northward  into  the  clear  (R.  179). 

III.  Jane  Stove's  mishandling  clearly  contributed 
to  this  collision  and  this  is  clearly  demonstrated  by  the 
controlling  evidence. 

Appellee  Jane  Stove  contends  (pp.  8  and  9)  that  it 
was  incumbent  upon  the  Otello  to  prove  that  "the  Jane 
Stove  course  took  her  sufficiently  close  to  the  Otello  to 
critically  impede  the  latter 's  navigation ; ". 

The  Jane  Stove's  master  plotted  the  course  of  the  Jane 
Stove  on  Exhibit  21A,  207  (App's  Main  Br.  App.  B).*  This 


*  After  consultation  with  attorney  for  the  Jane  Stove   (R.  1394- 
1395,  1409). 


('xhil)il  clearly  sliows  lliat  I  he  Jane  Stove  navigated  woll 
south  of  tho  main  clianncl  in  Anchora^''  1  (Otello  Main 
Ri'iol',  pp.  li)-'J()).  The  ,J(i)ic  Store  log  l)Ook  contains  an 
entry  made  alter  consultation  with  attorney  for  the  Jane 
Stove  (R.  1419)  which  reads  as  follows: 

"Approximatply  ISriO  houi-s  passed  the  Olrltu 
ai)proxinuiteIy  one  hundred  meters  ofT  (which)  had 
draggeil  and  drifted  down  upon  another  anchored 
vessel,  the  S.S.  Grand  Grace"  (R.  1406). 

Jane  Stove's  attempt  to  dispute  that  testimony  by  refer- 
ences to  the  testimony  of  various  witnesses  not  ahoard 
the  ,J(i)ic  Stove  is  plainly  misdii'ccted.  Captain  PuUen, 
master  of  tiie  Antinoiis  {Jane  Stove  brief,  j).  11)  testified: 
"  *  *  *  I  know  what  I  am  on,  T  don't  know  exactly  if  she 
(Jane  Store)  is  on  tho  ran,i;e  because  I  am  not  on  that  ship 
looking  at  the  range"  (K.  1G29). 

Jane  Stove  (p.  11)  contends  that  the  June  Stove  passed 
900  feet  (about  two  ship  lengths)  off  the  Otello.  This  hope- 
ful estimate  was  the  greatest  given  by  any  witness  who 
testified  either  de  bote  esse  or  at  trial.  Even  so,  a  passing 
distance  of  two  ship  lengths  is  dangerously  close. 

But,  other  ivitnesses  testified  that  the  Jaue  Stove  passed 
50  feet  off  the  bow  of  the  Otello  (R.  592),  75  feet  off  the 
bow  of  the  Otello  (R.  183,  427),  300  feet  off  the  bow  of  the 
Otello  (K.  1406,  Jane  Stove's  Master;  Ex.  209.  Jane  Stove 
Deck  Log  Book).  Jane  Stove's  interference  could  not  be 
plainer. 

Jane  Stove's  references  (pp.  11  ami  12)  to  the  testi- 
mony of  Captain  Sundlof  of  the  Otello  are  absurd.  Captain 
Sundlof  testified  explicitly  that  the  Jane  Store  navigated 
on  a  course  parallel  to  the  Astoria  Range,  but  not  on  the 
Astoria  Range  (Ex.  39,  R.  191,  364). 

He  further  testified  that  the  Jane  Stove  cut  across  the 
anchorage  grounds  as  she  approached  the  Otello  (R.  191, 
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364,  Ex.  39).     That  is  the  controlling  feature  of  Sundlof's 
testimony. 

Jane  Stove  wrongly  contends  that  the  Otello  made  no 
effort  to  maneuver  until  very  shortly  before  the  collision 
(Jane  Stove  brief,  pp.  13  and  14).  That  fact  contention 
is  contradicted  by  virtually  every  fact  witness  involved, 
even  those  adverse  to  the  interests  of  the  Otello  (Ex.  lOB — 
Otello  Bell  Book,  Exs.  12AA,  12BB,  13G— diagrams  by 
Captain  and  Chief  Mate  of  Grand  Grace,  R.  216,  1073-1075 
— testimony  of  Captain  Wang  of  Grand  Grace,  1311-13 
— testimony  of  Grand  Grace  watch  officer,  834).  We  refer 
to  the  overwhelming  testimony  that  the  Otello  was  maneu- 
vering with  her  engines  for  more  than  thirty  minutes  before 
the  collision  (Ex.  lOA,  1.5A,  R.  216,  834,  1073-1075,  1311-13). 
The  Grand  Grace  (brief,  pp.  23-23)  clearly  sets  forth  the 
numerous  maneuvers  of  Otello  attempts  to  maneuver  into 
the  faii'way. 

The  Otello  could  not  maneuver  to  the  westward,  because 
the  wind  had  forced  her  head  to  the  north  (R.  178).  She 
did  not  head  southward  because  this  would  take  her  into 
uncharted  waters,  well  outside  the  channel  (Ex.  4A,  R.  298, 
314-316). 

Jane  Stove  admits  (pp.  15-16)  that  the  Otello  sounded 
whistle  signals,  but  contends  that  they  were  ambiguous,  or 
inadequate.  Apparently,  Jane  Stove  was  alone  in  doubt 
in  this  situation  of  plain  danger  (R.  841,  1713-1714,  1734- 
1735,  1284,  1313-1314).  If  one  accepts  her  "doubt"  she 
nevertheless  should  have  held  up  (Pilot  Rules  80.1,  80.7(b).) 

Furthermore,  the  Jane  Stove  stresses  in  its  attempted 
defense  the  alleged  good  repute  and  knowledgeability  of 
her  pilot  {Jane  Stove  Br.,  p.  9).  But  the  proved  facts  as 
to  the  handling  of  the  Jane  Stove  by  her  pilot  are  the 
decisive  factors.  The  claimed  presence  of  the  Jane  Stove 
pilot  on  the  port  wing  of  that  vessel  is  disputed  by  the 
Jane  Stove's  watch  mate.    The  watch  mate  places  the  Jane 
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Storr  j)iIol  not  out  on  tlic  port  wing  ol'  the  bridge  of  that 
ship,  lint  on  (he  starboard  side  in  the  wheel  house  (R.  1496). 
A.uain,  tlic  Mnstor  of  the  J<in('  Stove  toHtificd  that  the 
Jane  Stove  did  not  pass  ol'i"  the  Otello's  bow  at  the  allegedly 
generous  distance  given  by  the  Jane  Stove  pilot,  but  jjassed 
only  ;]00  feet  off  the  bow  of  the  Otrllo  (R.  140G).  Further, 
liic  Jotic  Stove's  Master  testified  that  the  Jnue  Stove  cut 
through  the  anchorage  (Ex.  21A,  1207).  These  are  facts 
u  liich  condemn  the  Jane  Stove  in  fault. 

Additionally,  it  is  noteworthy  that  of  the  1798  pages  of 
testimony  taken  in  this  case,  only  116  pages  consists  of 
"live  testimony"   taken   before   the   District   Court. 

Conclusion 

We  submit  tliat  the  trial  court's  decree  should  be 
reversed  to  adjudge  the  appellees  (Irtni/I  Grace  and  Jane 
Stove  responsible  for  the  Otello's  collision  with  the  Grand 
Grace. 

Respectfully  submitted, 

Mautz,  Southeu,  Sp.\uldixg,  Kinsey 

&    WiLiLIAMSON, 

Hill,  Betts,  Yamaoka,  Freeh  ill 

&  LoNGCOPE, 

Proctors  for  Appellant. 


Kenneth  E.  Roberts, 
Eugene  F.  Gilligan, 
David  C.  Wood, 

of  Counsel. 


Dated:  June  27,  1966. 
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Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

David  C.  Wood 
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Appendix   A* 

OTELLO  EXHIBITS 

Kxhibits  Identified  Offered  Received  Rejected 


1 

^^ 

68 

68 

lA 

332 

69 

69 

IB 

332 

69 

69 

IC 

332 

69 

69 

ID 

334 

69 

69 

IE 

334 

69 

69 

IF 

338 

69 

69 

IG 

348 

69 

69 

IH 

348 

69 

69 

11 

397 

69 

69 

2 

— 

68 

68 

2A 

415 

69 

69 

2B 

456 

69 

69 

3 

— 

68 

68 

3A 

477 

69 

69 

3B 

487 

69 

69 

3C 

507 

69 

69 

3D 

512 

69 

69 

4 

— 

68 

68 

4A 

524 

69 

69 

4B 

533 

69 

69 

4C 

533 

69 

69 

4D 

533 

69 

69 

4E 

534 

69 

69 

4F 

537 

69 

69 

4G 

537 

69 

69 

5 

— 

68 

68 

5A 

567 

69 

69 

5B 

578 

69 

69 

6 

— 

68 

68 

6A 

586 

69 

69 

6B 

595 

69 

69 

7 



68 

68 

8 



68 

68 

8A 

629 

69 

69 

SB 

629 

69 

69 

8C 

636 

69 

69 

*  Appendix  to  exliibits  was  inadvertently  omitted  in  appellant's 
main  brief. 


Exhibits 

Identified 

Offered 

Received 

9 

— 

68 

68 

10 

— 

68 

68 

lOA 

675 

69 

69 

lOB 

676 

69 

69 

IOC 

682 

69 

69 

lOD 

683 

69 

69 

lOE 

683 

69 

69 

lOF 

684 

69 

69 

11 

— 

68 

68 

llA 

703 

70 

70 

IIB 

705 

70 

70 

lie 

708 

70 

70 

IID 

711 

70 

70 

HE 

715 

70 

70 

12 

— 

68 

68 

12A 

1153 

70 

70 

12B 

1172 

70 

70 

12C 

1176 

70 

70 

12D 

1193 

70 

70 

12E 

1193 

70 

70 

12F 

1193 

70 

70 

13 

— 

70 

70 

13A 

814 

70 

70 

13B 

816 

70 

70 

13C 

819 

70 

70 

13D 

821 

70 

70 

13E 

824 

70 

70 

13F 

829 

70 

70 

13G 

840 

70 

70 

13H 

854 

70 

70 

131 

855 

70 

70 

13J 

862 

70 

70 

14 

— 

68 

68 

14A 

982-83 

68 

68 

15 

— 

69 

69 

15A 

1311 

69 

69 

16 

— 

68 

68 

16A 

1293 

70 

70 

17 

— 

68 

68 

17A 

1271 

70 

70 

18 

— 

68 

68 

19 

— 

68 

68 

19A 

951 

69 

69 

20 

— 

68 

68 

Rejected 
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Identified 


Offered 


Received 


21 



68 

68 

21 A 

1408 

70 

70 

21B 

1414 

70 

70 

22 

— 

68 

68 

22A 

747 

70 

70 

22B 

773 

70 

70 

23 

— 

68 

68 

24 

— 

68 

68 

24A 

1487 

70 

70 

24B 

1487 

70 

70 

24C 

1490 

70 

70 

24D 

1495 

70 

70 

25 

— 

68 

68 

26 

— 

68 

68 

27 

— 

68 

68 

27A 

1548 

70 

70 

28 

— 

68 

68 

28A 

1565 

70 

70 

28B 

1571 

70 

70 

28C 

1587 

70 

70 

29 

— 

68 

68 

29A 

1606 

70 

70 

29B 

1657 

70 

70 

29C 

1664 

70 

70 

29D 

1690 

70 

70 

30 

— 

68 

68 

30A 

1718 

70 

70 

31 

— 

68 

68 

31A 

1763 

70 

70 

32 

— 

69 

69 

32A 

1785 

70 

70 

33 

— 

69 

69 

33A 

1804 

71 

71 

33B 

1810 

71 

71 

33C 

1852 

71 

71 

34 

— 

71 

71 

35 

— 

71 

71 

36A 

— 

71 

71 

36B 

— 

71 

71 

37 



197 

197 

38 

— 

71 

— 

39 

— 

71 

— 

40  A-G 

— 

267 

267 

41A-J 

— 

71 

71 

Rejected 
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Exhibits 

Identified 

Offered 

Received 

42 



71 

71 

43 



71 

71 

44 

— 

71 

71 

45 

256 

268 

268 

GRAND 

GRACE  EXHIBITS 

101 

1326 

68 

68 

102 

854 

68 

68 

103 

819 

68 

68 

104 

951 

68 

68 

105 

821 

68 

68 

106 

— 

68 

68 

107 

— 

68 

68 

108 

— 

68 

68 

109 

— 

68 

68 

110 

814 

68 

68 

111 

— 

68 

68 

112 

— 

68 

68 

113 

— 

68 

68 

114 

829 

68 

68 

115 

— 

68 

68 

116 

— 

68 

68 

116A 

1293 

68 

68 

117 

— 

68 

68 

118 

— 

68 

68 

119 

— 

68 

68 

120 

— 

68 

68 

121 

68 

68 

122 

— 

68 

68 

123 

— 

68 

68 

JANE 

STOVE  EXHIBITS 

201 

_ 

67 

67 

202 

— 

67 

67 

203 

— 

67 

67 

204 

— 

67 

67 

205 

— 

67 

67 

206 

— 

67 

67 

207 

747 

67 

67 

208 

1490 

67 

67 

209 

1487 

67 

67 

210 

1548 

67 

67 

Rejected 
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STATEMENT  OF  THE  CASE: 

MR.  ROBroA  DID  NOT  RECEIVE  A  FAIR  HEARING 

1.  Commissioner's  Notice  of  Deficiency  and  Assessment  Was 
Based  on  Fraud  and  a  Failure  to  File  and  on  Failure  to  Keep 
Adequate  Records. 

September  18,  1962,  Internal  Revenue  Service 
mailed  a  notice,  addressed  to  Robida  at  Wiesbaden, 
Germany,  of  determination  of  tax  liability  and  de- 
ficiencies in  tax  for  the  years  1956  through  1961  (CT 
44),^  assessing  penalties  for  fraud  under  Internal 
Revenue  Code  §  6653(b)  and  failure  to  pay  on  esti- 
mated income  imder  Section  6654.  Said  notice  ad- 
vised Robida  that  the  Government  had  made  a 
jeopardy  assessment  in  the  amount  of  $71,143.00. 
Actually,  the  Government  seized  over  $77,000.00  (RT 
6,  line  5).  Robida  filed  his  petition  for  redetermina- 
tion in  the  Tax  Court  (CT  1)  December  26,  1962,  in 
Frankfurt,  Germany. 

In  determining  imderpayment  and  arriving  at  the 
amoimt  of  income  claimed  to  have  been  fraudulently 
concealed,  IRS  relied  on  an  arbitrary  increase  in  net 
woi-th  computation  and  on  a  l^ank  withdrawal  and 
deposit  system  to  show  non-deductible  expenditures 
(CT  63).  The  notice  of  September  18,  1962  recites 
that  the  jeopardy  assessment  and  income  determina- 
tion was  made  on  the  basis  that  Robida  had  failed  to 
file  returns  for  the  years  in  question,  and  on  a  claimed 
absence  of  adequate  records  (CT  45,  48,  51,  54,  57,  60). 


^Address   on   CT   copy   is   not  the   same   as   original   sent   to 
Robida. 


2.  Commissioner  Abandoned  Fraud  and  Failure  to  File. 

At  the  San  Francisco  lnaiing,  ()ctf)bcr  5,  19f>4,  R<'- 
spondont  IRS  abandoned  the  issue  of  fraud  for  the 
first  time  (RT  :},  line  12).  At  that  time  Respondent 
also  abandoned  its  claim  that  Robida  had  not  filed 
his  returns  I'oi-  the  years  in  (|uestion  (RT  17,  line  10). 

3.  Commissioner  Had  Robida 's  Records. 

Robida  did  not  have  his  records  at  the  time  of  the 
San  Francisco  hearing-  (RT  17,  line  10;  33,  lines  14, 
25;  34,  line  12).  They  were  in  possession  of  Respond- 
ent.- His  records  were  |)ertinent  and  important  to  his 
position  and  ])roof  (RT  34,  lines  11  to  22). 

4.  Robida  s  Records  Were  Pertinent  and  Important. 
Among  other  things  his  records  would  show  that 

dislnirsements  from  bank  acx'ounts  which  the  IRS  in 
their  net-worth  bank  deposit  and  withdi'awal  compu- 
tation methods  relied  on  to  prove  living  expenses, 
were  actually  nicM-ely  transfers  of  money  from  one 
account  to  another  (RT  35,  line  11)  or  redeiwsits  of 
the  same  money. 

The  Court  asked  Robida  if  he  then  had  the  bank 
accounts  (RT  39,  line  18).  Robida  replied  that  the 
Germans  got  them  (RT  39,  line  20).  The  Gennans 
got  them  from  the  IRS  (RT  34,  lines  11-15). 

A  large  part  of  the  case  turns  on  Robida's  claim  of 
exemption  of  earned  income  under  Internal  Revenue 
Code  Section  911  as  a  resident  of  Germany  (Tax  Re- 
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turns— CT  68,  74,  81,  86,  93,  98).  Respondent  knew 
he  was  such  resident  (RT  24,  line  13),  and  while  the 
IRS  retained  his  records,  the  Court  required  him  to 
prove  his  absence  (RT  24,  line  20). 

5.     Harassment. 

In  1963,  after  the  deficiency  notice  of  September  18, 
1962,  Robida  was  imprisoned  in  Gennany  on  false 
charges  and  was  prevented  from  getting  a  hearing 
(RT  33,  line  10).  The  charges  were  dropped  (RT  57, 
lines  3,  17).  Respondent  knew  of  the  false  charges 
(RT  82,  lines  6-18)  and  knew  that  Air  Force  Gen- 
erals forced  Robida  to  give  a  demonstration  of  his 
skill  in  manipulating  slot  machines  (RT  62,  lines  7- 
13). 

During  all  of  this  time  and  up  to  the  time  of  the 
hearing,  Robida's  records  and  other  property  were  in 
possession  of  the  Government  and  German  officials 
acting  in  concert  (RT  63,  line  25,  to  65,  line  8;  RT  88, 
lines  7-9).  On  May  13,  1966,  after  Notice  of  Appeal, 
Respondent  sent  copies  of  some  of  said  records  to 
John  R.  Swendsen,  attorney  for  Mr.  Robida.  A  copy 
of  the  forwarding  letter  is  attached  hereto  as  Ap- 
pendix B. 

Mr.  Ciranni,  coimsel  for  IRS,  shows  that  the  Re- 
spondent knows  that  they  have  Robida's  records  and 
other  property,  as  appears  from  the  following  ques- 
tions by  Mr.  Ciranni  and  answers  by  Mr.  Robida  at 
page  64  of  the  reporter's  transcript,  at  line  14,  to  page 
65,  line  8 : 


"Q.     Did  you  get  your  jn-oporty  back? 

A.  No.  I  liave  got  nothing  back.  T  got  a  few 
pnjx'Ts  Crotn  tlic  Anici-ican  Consul,  a  few  old  news- 
j)ap('i's  and  maps  and  letters. 

Q.     They  are  still  holding  youi-  car? 

A.     That  is  correct. 

Q.    And  your  typewriter? 

A.     ^riiat's  right. 

Q.     And  $3500  in  cash  ? 

A.  Well,  I  think  you  have  the  complete  list 
of  what  they  ai'e  holding. 

Q.  $911.(X)  of  that  was  in  nickels,  dimes  and 
quai-ters? 

A.    It  is  possible. 

Q.    Do  you  deny  it? 

A.    I  said  it  is  possible. 

Q.     Which  was  taken  from  your  possession  ? 

A.  It  is  quite  possi]>le,  1  didn't  see  them  take 
it.  They  didn't  give  me  the  honor  of  allowing 
— permitting  me  to  watch  and  search  my  car. 
Whatever  they  say,  you  have  got  the  repoi-t.  I 
won't  dispute  it." 

The  respondent  also  knew  and  had  records  of  the 
falseness  of  the  charges  which  resulted  in  Mi-.  Ro- 
bida's  incai-ceration  in  Germany,  as  appeai-s  from  the 
following  questions  by  the  Court  and  answers  by  Mr. 
Robida  at  page  56  of  the  transcript,  line  7  to  page  57, 
line  5 : 

"The  Court:  Well,  the  Court  doesn't  know 
anything  about  that,  Mr.  Roliida. 

Is  your  question  whc^tluM-  lie  was  ever  convicted 
involving  moral  turpitude  ? 
Mr.  Ciranni :    Yes,  your  Honor. 
By  Mr.  Ciraimi : 
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Q.    What  was  the  result  of  these  charges? 

Mr.  Ciranni :    I  know  the  answer. 

The  Court:    Well,  I  don't. 

Were  you  ever  convicted  of  any  charge,  Mr. 
Robida?  Would  you  be  willing  to  tell  the  Court 
the  natui^e  of  the  conviction,  if  any,  because  I 
don't  know?  Do  you  have  any  reason  to  hide  it? 
If  so,  I  will  listen  to  that. 

The  Witness :  I  am  willing  to  go  into  that,  too. 
I  have  nothing  to  be  ashamed  of,  but  on  the  other 
hand  the  respondent  has  considerable  records  of 
what  took  place. 

They  made  a  charge  of  larceny,  true,  and  I  ob- 
jected to  the  charge  and  they  knew  it  was  false 
when  they  made  it.  The  Americans  knew  it  was 
false  and  the  Germans  knew  it  was  false. 

The  Court:    Were  you  ever  convicted  of  it? 

The  Witness:  The  charge  was  dropped.  There 
was  a  newspaper  article  that  was  written  that 
was  vicious.  These  charges " 

It  is  significant  that  the  respondent  did  not  attempt 
to  refute  or  deny  Mr.  Robida's  charges  (see  RT  81, 
line  17,  to  RT  82,  line  18),  but  vilified  him  by  the 
introduction  of  innuendoes  of  false  charges. 

See  page  57  of  the  transcript,  line  11,  to  page  58, 
line  15 : 

"By  Mr.  Ciranni: 

Q.  The  specific  question  I  asked  is  what  was 
the  result  of  these  charges  ? 

A.    What  charges  ? 

Q.  The  charges  on  which  you  were  arrested  in 
Germany  in  July  of  '63? 

A.  They  were  false  charges  and  they  were 
dropped. 


(2-     WoTo  not  you  dopoi-tfd  from  Gonnany? 

y\.  I  ohjf'ct  to  that  bocauso  it  is  false.  You 
arc  fJ^oiiiK,  apparontly,  on  tlif  basis  of  a  vicious 
and  malicious  nc\vs|)apcr  ai'liclc. 

The  Court:     W'ci-c  you  deported? 

The  Witness:  No,  your  Honor.  This  requires 
a  liearinji:  in  a  (^ourt  of  Law  to  l)e  deported.  They 
refused  to  s'^mt  mc  a  licai-inn-  a{::ainst  my  rijj^lits 
in  any  respect.  The  hiw  they  were  troinir  on  was 
a  law  during  1938  hack  in  Hitler's  days. 

Most  of  those  laws  were  repealed  by  the  Occu- 
pation. 

By  Mr.  Ciranni: 

Q.  You  were  expelled  from  the  countiy  but  not 
deported '? 

A.  It  was  not  eifective — for  instance,  I  was 
not  escorted  outside  of  Oennan}-.  \  was  escorted 
to  the  train. 

Q.    You  were  expelled  to  Switzerland? 

A.  To  any  country  I  wanted  to  go.  I  was  not 
limited  as  to  which  country.  This  was  a  law  that 
was  passed  in  1938. 

Q.  You  were  expelled  from  Geraiany  as  a 
result  of  these  charges'? 

A.  No,  I  wasn't.  If  you  want  to  know  you 
should  ask  the  Germans  liecause  they  did  this 
themselves.  They  are  very  particular  abt)ut  giving 
I'easons  as  to  why  they  do  something.  They  were 
in  conspiracy  with  the  Ajuerican  Agents." 
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THE  BURDEN  OF  PROOF  WAS  ON  THE  COMMISSIONER  TO 
SHOW  THAT  THE  DETERMINATION  OF  TAX  LIABILITY 
WAS  CORRECT. 

1.  Respondent  Had  Petitioner's  Records. 

There  is  a  strong  presumption  that  missing  records, 
if  produced,  would  be  against  the  interest  of  those 
responsible  for  their  loss.  Rosen  v.  U.S.,  15  AFTR 
501. 

That  presimiption  is  as  strong  against  the  govern- 
ment as  it  is  against  the  taxpayer,  and  perhaps 
stronger.  U.S.  v.  Heath,  147  F.  Supp.  877,  51  AFTR 
630;  (Affii-med  9th  Cir.,  1958  in  2  AFTR  5627,  260 
F.2d  623.) 

The  principle  of  the  Heath  case  is  peculiarly  ap- 
plicable here.  The  government,  having  Mr.  Robida's 
records  and  joining  or  appearing  to  join  in  false 
charges  against  him,  resulting  in  imwarranted  and 
mi  just  incarceration,  charges  him  with  fraud  and 
failure  to  file  returns,  both  charges  susceptible  to 
criminal  action,  assesses  fraud  penalties  against  him, 
seizes  his  money,  and  expects  him  to  present  a  proper 
case  on  the  non-fraud  aspects  of  the  case,  while  they 
retain  his  records. 

2.  The  Commissioner  Having  Failed  to  Prove  Fraud,  Had  the 
Burden  of  Pleading-  and  Proving  the  Applicability  of  the 
Six  Year  Statute  of  Limitations. 

The  September  18,  1962,  notice  of  detennination  of 
Tax  and  Assessment  covered  the  years  1956  through 
1961  (CT  43-62). 

Internal  Revenue  Code  Section  6501  pro^ddes  that 
the  amount  of  any  tax  imposed  by  this  title  shall 


be  JissoHsod  within  tliroo  years  after  the  return  was 
filed. 

Mr.  Robida's  returns  for  the  yeai-s  in  question  were 

filed  as  follows: 


Year 

R«tum  Filed 

Three  Year  Period  Expired 

1  %() 

March   1957 

March    HMio 

(Cr  64) 

19,^)7 

March   lOSH 

March   19(;i 

(CT  70; 

19r)8 

March    1959 

March  J 962 

(CT  77) 

lO.MJ 

March    19(i() 

March  191;:; 

(CT  84) 

1 !)()() 

March   1901 

March   1964 

(OT  91) 

1961 

Maich   1962 

March   196.5 

(CT  96) 

Ob\iously,  the  statutory  period  of  three  years  had 
nm  as  to  years  1956,  1957  and  1958. 

Internal  ReATnue  Code  Section  (>50l(e)  provides 
for  a  six  year  limitation  period  where  the  taxj)ayer 
omits  from  gross  income  an  amount  projx'rly  in- 
cludable in  excess  of  25  per  cent  of  the  amount  of 
gross  income  stated  in  the  return.  IRC  Section  6501 
(e)(iii)  provides  that  in  detemiining  the  amoimt 
omitted,  there  shall  not  be  tiiken  into  accoiuit  any 
amount  disclosed  in  the  return  or  in  a  statement  at- 
tached to  the  i-etuni. 

In  claimino-  exemptions  under  JRC  911,  Mr.  Robida 
disclosed  the  smns  which  the  Commissioner  now  seeks 
to  disallow  as  exempt. 

Whei'e  the  Coirmiissioner  seeks  to  extend  the  statute 
of  limitations,  the  burden  of  pleading  and  proof  is 
on  him.  C.  A.  Rris  (1942),  1  TC  9, 12;  affinned  (CCA- 
6),  142  F.2d  miO. 

The  Conunissioner  camiot  meet  this  burden  by 
merely  introducing  in  evidence  the  notice  of  determi- 


10 


nation  and  assessment.   See:  John  Lima   (1952),   11 
TCM  1114;  Marvin  Berry  (1952),  11  TCM  301. 

In  the  instant  case  the  Commissioner  produced  no 
e%ddence  other  than  his  deficiency  notice.  , 

3.      The   Commissioner  Abandoned  His   Formal  Notice  of  De- 
ficiency. 

The  September  18,  1962  Notice  of  Deficiency  and 
Assessment  was  based  on  inadequacy  of  Robida's 
records,  faikire  to  file  and  fraud.  At  the  hearing 
in  the  Tax  Court,  the  Commissioner  abandoned  the 
claims  of  fraud  and  failure  to  file.  Since  the  Com- 
missioner had  Robida's  records  and  did  not  produce 
them,  he  also  abandoned  that  groimd.  He  therefore 
substantially  abandoned  aU  of  the  groimds  of  the 
assessment  and  deficiency  notice  and  relied  on  dif- 
ferent groimds. 

Where  the  Commissioner  relies  on  different  legal 
gTOimds  at  the  hearing,  he  is  considered  to  have  aban- 
doned his  deficiency  notice.  Leon  Papineotv,  28  TC 
54;  Thomas  Wilson,  25  TC  1058;  Edmund  Thomas 
GuUedge,  Sr.  v.  Commissioner,  249  F.2d  225,  52  AFTR 
731. 

When  the  Commissioner  almndons  a  fonnal  notice 
of  deficiency,  the  burden  is  on  him  to  prove  his  con- 
tentions. Tex-Penn  Oil  Co.  v.  Commissioner  (3  Cir.) 
83  F.2d  518. 


11 


THE  COMMISSIONER'S  NET  WORTH  CALCULATION 
IS  NOT  SUFFICIENT. 

Tiic  CouiTTiissionor's  not  wortli  calculation  (CT  63; 
132)  j)ur|)()rts  to  be  I)asod  on  an  opnninK-  not  worth 
at  J)(H'oiul)er  31,  1955  of  $57,21)2.77.  Nowhoro  in  that 
calculation  doe.s  there  appear  an  item  of  cash  on  hand. 
As  appears  from  Mr.  Ciranni's  (juostionin^  of  Mr. 
Robida  (RT  64-65,  supra),  Mr.  Robida  might  well 
have  had  appreciable  amounts  of  cash  on  hand  at  any 
time.  The  net  worth  wilculation  does  not  take  into 
account  automobiles  or  other  items  of  i>ersonal  prop- 
erty. 

A  definite  opening;:  net  worth  must  be  established 
by  the  Government.  U.S.  v.  EJni,  11  AFIR  2d  711. 

The  Commissioner,  having  Mr.  Robida's  records, 
certainly  could  have  tracked  down  relevant  leads  that 
might  have  shown  that  Mi'.  Robida's  net  worth  Decem- 
ber 31,  1955,  was  in  excess  of  the  amoimt  fastened 
upon. 

It  was  incumbent  on  the  Commissioner  to  do  that. 
HoUand  v.  U.S.  (1954),  348  U.S.  121,  75  S.Ct.  127. 


CONCLUSION 

It  is  respectfully  submitted  that  the  Tax  Court's  de- 
cision was  based  upon  a  grossly  unfair  heaiing.  Mr. 
Robida,  being  charged  with  fraud  and  failure  to  file 
his  returns:  being  subjected  to  imprisonment  on  false 
charges  after  the  Commissioner  made  his  jeopaixJy 
assessment;  l>eing  subjected  at  the  hearing  l^efore  the 
Tax  Court  to  a  sudden  switch  in  the  rules;  being 
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cross-examined  as  to  scurrilous  and  unfounded  im- 
putations; being  deprived  of  his  records;  could  not 
possibly  have  presented  a  proper  case  for  himself. 
No  futiu'e  trial  could  possibly  be  fair.  Mere  produc- 
tion of  some,  or  even  all,  of  his  records  at  this  late 
date,  having  been  in  hostile  hands  since  1962,  would 
not  put  him  in  a  position  to  defend  himself  against 
now  admittedly  false  charges.  He  could  not  now  rely 
on  such  records  to  sustain  any  burden  of  proof  he 
might  have  on  'civil'  or  non-fraud  matters. 

It  is  respectfully  urged  that  the  Commissioner, 
ha-\dng  Mr.  Robida's  records  and  failing  to  produce 
them,  had  no  proper  entitlement  to  rely  on  a  net 
worth  calculation,  nor  on  a  bank  withdrawal  system, 
or  any  other  system,  to  show  tax  liability  on  the  part 
of  Mr.  Robida,  other  than  reliance  on  Mr.  Robida's 
records,  without  first  showing  that  such  records  were 
inadequate. 

The  Commissioner  having  gone  out  of  his  way  to 
throw  the  Ijurden  of  proof  on  himself,  failed  to  sus- 
tain it. 

No  rule  or  statute  can  or  should  operate  to  prevent 
this  Honorable  Court  from  doing  sul^stantial  justice. 

If  Mr.  Robida  did  not  make  a  formal  demand  upon 
the  Commissioner  for  production  of  his  records,  the 
transcript  of  the  proceedings  before  the  Tax  Court  is 
full  of  Mr.  Robida's  miheeded  complaints  that  the 
Commissioner  has  his  records.  Under  such  circum- 
stances, tlio  principle  annomiced  in  U.S.  v.  Heath 
(1958)  (9th  Cir.)  260  F.2d  623,  at  page  632,  should 
apply. 
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"Tt  is  established  priiicij)!*'  that  all  the  au- 
thority of  Coiu'ts  to  do  justice  is  not  euc-oiiipassed 
either  by  niles  or  statutes.  Nor  is  the  ))o\ver  of 
a  Court  to  pi-eveut  iiijustiee  circuniscribed  by 
their  language." 


PRAYER 

Wherefore,  petitioner  prays  that  the  decision  of  the 
Tax  Court  be  reversed  and  that  the  Commissioner  be 
re<iuir(>d  to  accept  Mr.  Robida's  I'eports  sis  filed  for  the 
affected  years;  that  the  Conunissioner  be  ordered  to 
return  to  Mr.  Robida  the  monies  seized  by  way  of 
ml  jeo])ardy  assessnuMit,  plus  interest;  that  costs  of  suit 
be  awarded  Petitioner,  and  that  such  further  and 
other  orders  be  made  as  shall  seem  to  the  Coui-t  to  be 
meet  and  just. 

Dated,  San  Francisco,  California, 
June  13,  1966. 

John  R.  Sweot)sen, 

Attorney  for  Petiiioiicr. 
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Certificate  of  Counsel 

I  certify  that  in  connection  with  the  preparation  of 
this  brief  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  l^rief  is 
in  full  compliance  with  those  rules. 

John  R.  Swendsen, 

Attorney  for  Petitioner. 


(Appendices  A  and  B  Follow) 
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Appendices  A  and  B 


Appendix  A 


EXHIBITS  OFFERED  AND  RECEIVED: 

For  Identification    In  Evidence 

llcsi)ondent's  Exhibit  A  RT  40  RT  41 

Kespoiulent's  Exhibits  B  through  d  RT  41  RT  42 

Kcspon.lenfs  Exhibit  H  RT  42  RT  43 

Petitioner's  Exhibit  No.  1  RT  68  RT  68 

I'ctitioner's  Exhibit  No.  2  RT  77  RT  77 

PETITIONER'S  EXHIBITS  OFFERED  AND  REFUSED: 

Offered  Refused 

T.ettcr  from  Morris  Plan  RT  77  RT  78 

Letter  from  William  G.  Binder  RT  79  RT  80 

Tjetter  from  Senator  Frank  Kowalski        RT  79  RT  80 

U.S.  (lovcrninoiit  Employee  records  RT  81  RT  82 


■*'  \ 
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APPENDIX   B 
UNITED  STATES  DEPARTMENT  OF  JUSTICE 

WASHINGTON,  D.C.      20S30 

May  13,  1966 


AIR  MAIL  SPECIAL  DELIVERY 
RETURN  RECEIPT  REQUESTED 


John  R.  Swendsen,  Esq. 
126  Post  Street,  Suite  6OO 
San  Francisco,  California 


Re: 


Dear  Mr.  Swendsen: 


Daniel  A.  Roblda  v.  CocimlBsloner 
(C.A.  9th  -  No.  20,^92) 


We  are  enclosing,  for  your  Information  and  for  whatev 
you  deem  desirable,  copies  of  records  turned  over  to  the  I 
Revenue  Service.  As  you  know,  they  are  not  a  part  of  the 
In  this  appeal. 

Sincerely  yours, 

RICHARD  M.  ROBERTS 
Acting  Assistant  Attoi 
Tax  Division 

IJEE  A.  ^^dcSON   '* 
Chief,  Appellate  Sectl 
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No.  20,592 


IN  THE  UNITED  STATES  COURT  OF  APPKAIE 
FOR  THE  NINTH  CIRCUIT 


DANIEL  A.  ROBIM, 

Petitioner 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


FILED 


MITCHELL  ROGOVIN, 

Assistant  Attorney  General. 


OCT     5  1965  i^  A-  JACKSON, 

DAVID  0.  WALTER, 

CAROLTN  R.  JUST, 

WM.  B.  LUCK.  CLERK  Attorneys. 


Department  of  Justice, 
Washington.  D.C.  20530. 
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IN  THE  UNITED  STATES  COURT  OF  APPEAI£ 
FOR  THE  NINTH  CIRCUIT 


No.  20,592 
DANIEL  A.  ROBIDA, 

Petitioner 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  EECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 
The  memorandiun  findings  of  fact  and  opinion  of  the  Tax  Court 
(l-R.  129-lUl)  1/  are  not  officially  reported. 

JURISDICTION 
This  petition  for  review  involves  deficiencies  in  federal  income  taxes 
for  the  years  I956  through  I961,  totaling  $1^6,559.55.  (R.  '+.)  The  tax- 
payer filed  income  tax  returns  for  the  taxable  years  with  the  District 
Director  of  Internal  Revenue  in  Portsmouth,  New  Hampshire.   (Exs.  B  through 
0;  I-R.  6k-10k,   130.)  On  September  18,  1962,  the  Commissioner  mailed  a 
notice  of  deficiency  showing  deficiencies  in  Income  tax  for  the  six  years 

l7   "I-R."  and  "II-R."  references  are  to  Volumes  I  and  II  of  the  record 
on  appeal. 
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m  the  total  amount  of  $U6,559.55>   plus  additions  to  tax  totaling  $24,583.45 
(I-R.  43.)     Within  150  days  thereafter,  ^  and  on  December  2k,  I962,  the 
taxpayer  filed  a  petition  with  the  Tax  Court  for  a  redetermination  of  the 
deficiencies,  under  the  provisions  of  Section  6213  of  the  Internal 
Revenue  Code  of  195^.     (l-R,  I-3.)     The  decision  of  the  Tsuc  Court  was 
entered  July  30,  I965.     (I-R.  I82-I83.)     The  case  is  brought  to  this 
Court  by  a  petition  for  review  filed  by  the  taxpayer  on  August  25,  19^5, 
within  the  3-month  period  prescribed  in  Section  7^83  of  the  Internal 
Revenue  Code  of  195^.     (I-R.  l84.)     Jurisdiction  ie  conferred  on  this 
Court  by  Section  7482  of  that  Code.     The  parties  stipulated  as  to  the  venue" 
of  this  Court.     (I-R.  192.) 

QUESTI0I6  PRESENTED 

1.  Did  the  Tax  Co\xrt  err  In  detenninlng  that  the  taxpayer  filled 
to  report  the  full  amount  of  his  teocable  income  in  each  of  the  years  1956 
through  1961? 

2.  Did  the  Tax  Court  err  in  holding  that  no  portion  of  the  tax- 
payer's income  in  the  taxable  years  was  exempt  from  federal  taxation  under 
the  provisions  of  Section  911  of  the  Internal  Revenue  Code  of  1954? 

17      Of  this  amount,  the  Commissioner  conceded  $23,209.79  in  fraud 
penalties  in  the  Tax  Court.     (II«-R.   3.) 

^/      Apparently  duplicate  copies  of  the  notice  of  deficiency  were 
addressed  to  the  taxpayer  at  his  last  known  address  in  California  and 
to  him  in  Germany.     (I-R.  4,   43.)     Since  he  was  outside  the  Itaited  States 
when  he  filed  his  petition  (l-R.  3)>  a  150-day  period  applied  from  the 
date  of  the  notice  of  deficiency  within  which  to  file  a  petition  to  the 
Tax  Court,  under  Section  6213(a;  of  the  Internal  Revenue  Code  of  1954, 
as  stated  in  the  notice. 
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3.  Is  the  taxpayer  precluded  from  raising  the  issue  of  the  statute 
of  limitations  on  apijeal  where  he  did  not  raise  it  belov;  and  in  any  event, 
would  the  statute  of  limitations  be  inapplicable  to  bar  five  of  the  six 
taxable  years? 

k.     Did  the  Tajc  Court  correctly  decline  to  consider  the  requested 
abatement  of  the  jeopardy  assessment  against  the  taxpayer? 

5.  Did  the  Tax  Court  err  in  determining  that  the  taxpayer  is  liable 
for  additions  to  tax  under  Code  Section  665^  for  each  of  the  tatxable 
years  for  failure  to  pay  any  estimated  income  tax? 

STATUTES  AND  OTHER  AUTHORITIES  INVOLVED 

The   i)ertinent  provisions  of  the  Internal  Revenue  Code  of  195^  and 
other  authorities  are  set  out  in  Appendix  A,  infra. 

STATEMENT 

The  facts  as  found  by  the  Tax  Court   (l-R.  129-13^)  may  be  sui»ariied 
as  follows: 

The  following  schedule  reflects  the  taxable  income  and  incc«ne  tax 
liability  reported  by  the  taxpayer  on  his  returns  (l-R.  I30): 

Year  Taxable  Income  Tax  Liability 

1956  $       889.00  ♦     lif2.2U 

1957  TO3.OO  112.  U8 

1958  2,162.00  3^9.62 

1959  3,592.37  606.80 
i960  If,  8^9.30  886.35 
1961  6.255.82  1.262.11 

Totals     $l8,U5l.52  $3,359-60 

He  paid  in  full  the  income  t«uc  liabilities  reported  on  his  returns. 
(I-R.  130.) 
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The  follovlng  schedule  reflects  the  amount  of  income  reported  by 
the  taxpayer  on  his  returns  as  tax  exempt  under  the  provisions  of  Section 
911  of  the  Internal  Revenue  Code  of  195^  (l-R.  131 )?  it/ 

Income  Reported 
Year  as  Tax  Exempt 

1956  $  1,900.00 

1957  1,900.00 

1958  9,000.00 

1959  19,500.00 
i960  19,900.00 
1961  2U. 987.00 

Total  $77,187.00 

This  allegedly  tax  exempt  income  was  reported  by  the  taxpayer  on  his 

returns  as  having  been  eaurned  income  abroad  as  a  sales  promoter  and  instructc 

In  the  operation  of  machines  under  the  terms  of  an  employment  agreement 

with  Service  Games  Ltd.  of  Gotenda,  Tokyo.     On  the  return  for  I96I,  the 

taxpayer's  services  under  the  agreement  were  described  as  "repairs  of 

machines  by  soliciting,  teaching  and  practicing  the  diagnosing  and  the 

manipulating  of  machines."     Service  Geunes  Ltd.  was  a  manufacturer  of 

slot  machines.     The  tsixpayer  never  received  any  income  for  services  or 

for  any  other  reason  from  Seirvice  Games  Ltd.  of  Gotenda,  Tokyo,   in  the 

taxable  years.     (l-R.  131.) 

The  Commissioner  couiputed  the  deficiencies  herein  by  the  net  worth 

plus  nondeductible  expenditure  method  (l-R.  I31)  as  follows  (l-R.  I32): 

57      In  statements  attached  to  the  1960  and  I961  returns  the  taxpayer  stated 
he  should  have  listed  $13,^00  instead  of  $9,000  in  I958  and  $21,952 
Instead  of  $19,900  in  i960.     (l-R.  93,  98,  I3I.) 
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The  taxpayer  introduced  no  evidence  In  the  Tax  Court  which  would  8ho> 
any  error  In  the  Commissioner's  net  worth  computation.  (l-R.  133 •) 

The  taxpayer  was  physically  present  in  the  United  States  from  August 
1956  to  Jixly  of  1957.  At  all  other  times  throughout  the  years  I956 
to  1961,  Inclusive,  he  was  traveling  in  Japan,  Okinawa,  Formosa,  Manila, 
France,  Belgium,  Germany,  Spain,  Morocco  and  Switzerland.  While  thus 
traveling,  he  did  not  intend  to  make  his  home  abroad.  He  lived  in  hotels 
euid  ate  in  restaurants.  Be   "felt  that  the  cost  of  living  amd  travel  over 
there  was  rightfully  attributable  to  my  income  and  deductable  from  the 
income  that  I  reported  *  *  *."  During  this  time  he  visited  some  50O 
military  service  clubs  abroad.  In  1959,  I960  and  196I  he  pedd  Miss  Inge 
J4iench,  who  was  bom  and  raised  in  Germany,  some  $6,000  "for  going  to 
clubs  with  him."  At  the  time  she  was  under  twenty-one  years  of  eige  and 
most  of  the  time  she  spent  with  the  taxpayer  was  in  Wiesbaden,  Germany. 
(I-R.  133.) 

In  some  unexplained  way  the  taxpayer  claims  that  he  learned  through 
contacts  with  employees  of  Service  Games  Ltd.  of  Gotenda,  Tokyo,  how  to 
"manipulate"  the  slot  machines  they  manufactured  so  that  he  was  able  to 
receive  income  from  such  "manipulation".  This  "manipulation"  was  either 
done  by  himself  in  the  service  clubs  he  visited  or  by  servicemen  who      ■ 
were  club  members  and  whom  he  was  "teaching  how  to  diagnose  these  machines 
as  well  as  manipulate"  them.  When  the  servicemen  whom  he  was  "teaching" 
to  "manipulate"  the  machines  themselves  played  the  machines,  they  did    I 
so  under  an  arrangement  with  the  taxpayer  that  when  they  collected  a  jackp 
it  was  divided  with  the  taxpayer.  The  percentage  of  the  division  between 
the  taxpayer  and  the  soldier- player  varied.  If  no  jackpot  was  collected, 
the  taxpayer  received  no  payment.  (l-R.  133-13^.) 


I 
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The  taxpayer  engaged  in  foras  of  gambling  other  than  playing  slot 
machines,  vAille  traveling  abroad  during  tte  years  in  question,  for 
substantial  sums  of  money.   Whether  he  won  or  lost  is  not  establlBbed  by 
the  evidence.   (I-R.  13^*.) 

The  evidence  does  not  show  that  the  tajcpeiyer  received  any  wages, 
salaries  or  professional  fees  or  other  amounts  as  conpensation  for 
personal  services  actually  rendered  during  the  years  in  question  from 
soxorces  without  the  United  States.  (l-R.  13^+.)  In  the  absence  of  any 
evidence  to  the  contrary,  the  Tax  Court  (l)  sustained  tbt  Commissioner's 
determinations  of  deficiencies  in  the  years  1956  through  196I;  (2)  held 
that  the  teucpayer  had  failed  to  show  that  any  of  his  Income  was  tax  exempt 
under  Section  9II  of  the  Internal  Revenue  Code  of  1954  as  earned  inco«e 
received  from  sources  without  the  United  States  from  wages,  salary, 
professional  fees,  or  as  compensation  for  personal  seinrices  actually  rendered; 
and  (3)  sustained  the  imposition  of  additions  to  tax  under  Code  Section 
6654  for  fedlure  to  pay  emy  estimated  Income  tax  in  the  taxable  years. 
(l-R.  134-li+l.)  The  taxpayer  has  petitioned  this  Court  to  review  the 
decision  of  the  Tax  Court.  (I-R.  l84.) 

SUMMARY  OF  ARGUMENT 

1.  The  TeLx  Court  found  that  the  Commissioner's  determination  of 
deficiencies  in  income  tax  for  each  of  the  years  1956  through  I96I  by  use 
of  the  net  worth  plus  non-deductible  expenditures  method  of  reconstructing 
income. was  correct.  This  finding  was  based  on  substantial  evidence  and 
has  not  been  shown  to  be  clearly  erroneous.  The  Tax  Court's  decision  was 
based  on  an  examination  of  all  the  record  facts  and  should  not  be  overturned 
unless  clearly  erroneous  under  established  standards  of  review.  This  Court 
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has  consistently  approved  of  the  net  worth  method  as  used  here  by  the 
ConnnlBsioner  to  reconstruct  the  taxpayer's  incoaie.  The  Commissioner  is 
justified  in  using  the  net  worth  aethod  where  a  taxpayer's  records  are 
non-existent  or  \jiiere  they  are  considered  incomplete,  inaccurate,  or  in 
some  manner  unsatisfactory.  The  Tax  Court  found  that  the  taxpayer  producei 
no  records  or  documentary  evidence  at  all  of  any  materiality  to  the  issues 

The  Commissioner  was  not  responsible  for  the  loss  of  any  of  the  tax- 
payer's records,  and  he  made  photostats  of  the  taxpayer's  records  in  the 
IntemeLL  Revenue  Service  files  available  to  the  taxpayer  before  the 
hearing  in  the  Tax  Court,  He  has  since  given  teucpayer's  counsel  a  copy 
of  these  photostats  and  has  offered  to  stipulate  to  have  the  case  remanded 
30  that  the  taxpayer  could  introduce  and  testify  concerning  whatever  porti^ 
of  the  photostats  of  these  records  he  might  believe  to  be  relevant  to 
his  case.  The  Commissioner  made  no  use  of  these  photostats  in  computing 
the  net  worth  statement  attached  to  the  notice  of  deficiency,  nor  could 
he  have  done  so  since  the  photostats  were  necessarily  obtained  after  the 
taxpayer's  records  were  seized  by  the  German  police,  which  was  suimittedly 
a  considerable  time  after  the  notice  of  deficiency  was  mailed.  In  any 
event  these  phot  stats  are  not  before  this  Court,  and  in  the  light  of 
the  taxpayer's  failure  to  produce  any  other  evidence,  of  his  refusal  to 
make  use  of  them  in  the  Tax  Court,  and  of  his  opposition  to  remand,  we 
must  assume  that  they  would  have  been  of  no  assistance  to  him  in  disprovinj 
the  deficiencies.  As  the  Tax  Court  stated,  "what  they  woiad  have  shown, 
had  they  been  available,  is  nebulous." 

The  taxpeiyer  did  not  dispute  the  Commissioner's  net  worth  computation 
in  the  Tax  Court,  and  there  admitted  that  it  was  substantially  correct. 
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He  presented  no  evidence  that  any  dlBb\irBenient8  he  disputed  were  in 
fact  transferred  to  other  accounts,  and  the  Revenue  A^nt  who  exaained 
the  taxpayer's  bank  accoxints  testified  that  the  two  disputed  dlsburseBBnts 
In  1956  could  not  possibly  have  been  redeposited  in  any  of  the  taxpayer's 
other  accounts.  Furthermore,  the  taxpayer  failed  to  disprove  that  the 
Conmiissioner's  allowance  of  $5,000  per  year  for  living  expenses  was  at 
all  unreasonable.  The  evidence  shows  that  in  addition  to  the  $1,200  per 
year  which  the  taxpayer  estimated  his  living  expenses  to  be,  he  spent  large 
sums  for  traveling  continuously  from  country  to  country,  for  lodging  in 
hotels,  for  meals  in  restaurants,  and  he  made  payments  totaLlling  $6,000 
luring  3  of  the  years  to  a  young  German  girl  for  accompanying  him  to  clubs. 
None  of  these  items  is  deductible.  In  view  of  the  taxpayer's  testimony 
that  he  did  not  intend  to  establish  a  home  abroad  aiid  that  he  was  in  a  con- 
tinuous travel  status  during  the  yeetrs  in  issue,  he  is  not  entitled  to 
ieduct  any  away- from- home  travel  expenses.  It  is  fair  to  infer  that  his 
idmitted  expenditures  for  travel,  hotel,  meals,  and  payments  to  the 
/oung  German  girl,  would  raise  his  estimate  of  his  living  expenses  to  at 
least  $5,000  per  year.  Thei*  is  no  merit  to  the  contention  that  the  Com- 
nissioner's  opening  net  worth  in  1956  failed  to  take  into  consideration 
certain  money  and  property.  The  taxpayer  did  not  raise  this  issue  in  his 
petition  in  the  Tax  Court,  and  stipulated  to  the  exact  figure  used  by  the 
Commissioner  as  the  opening  net  worth  In  1956,  wben  he  settled  prior  tax 
yrears  on  a  net  worth  basis  ending  with  1955*  Se  Is  precluded  now  fro* 
contending  that  opening  net  worth  shall  be  clearly  and  accurately  established 
by  competent  evidence.  The  taxpayer's  failure  to  offer  credible  explanations 
Df  his  net  worth  increases  is  obviously  relevant  emd  material.  It  is  not 
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incumbent  on  the  Commissioner  to  disprove  all  possible  sources  of  non- 
taxable income,  only  those  actually  claimed  by  the  taxpayer. 

2.  The  Tax  Court  correctly  held  that  no  part  of  the  income  derived 
by  the  taxpayer  in  each  of  the  years  I956  through  1961  was  exempt  from 
taxation  under  the  provisions  of  Section  91I  of  the  Internal  Revenue  Code 
of  195'*-.  As  the  Tax  Court  pointed  out,  inasmuch  as  the  taxpayer  fedled 
to  introduce  any  evidence  regarding  the  amount  of  "earned  income"  he 
allegedly  derived  from  foreign  countries  in  each  of  the  years  at  issue 
he  is  not  entitled  to  any  exemption  under  Section  9II*  even  if  it  were 
assumed,  arguendo  only,  that  slot  machine  income  could  be  "earned  income." 

The  taixpayer  was  not  a  bona  fide  resident  of  any  foreign  country 
since  he  did  not  maintain  a  real  home  where  he  assumed  the  obligations  of 
a  foreign  country,  and  participated  in  its  life  and  community  activities. 
He  admitted  at  the  trial  that  he  did  not  intend  to  establish  a  home  in 
any  European  country,  and  also  that  he  had  denied  to  the  German  authori- 
ties that  he  was  a  resident  of  Germany  for  German  income  tax  purposes. 

In  any  event,  income  derived  abroad  from  slot  machines  and  cards 
would  not  constitute  "earned  income"  entitled  to  exemption  under  the 
provisions  of  Code  Section  91I.  This  section  defines  earned  income  as    ' 
"wages,  ssilaries,  or  professional  fees,  and  other  amounts  received  as 
compensation  for  personal  services  actually  rendered."  The  Code  recognizes 
that  slot  machines  are  gaming  devices.  The  Commissioner  has  ruled  that 
gambling  income  does  not  constitute  "earned  income"  within  the  meaning 
of  the  statute.  There  Is  ample  evidence  in  the  record  to  show  that  the 
taxpayer  manipulated  the  slot  machines  himself.  With  respect  to  his 
contention  that  he  was  teaching  others  how  to  manipulate  them,  he  could 
not  cite  a  single  instance  or  name  a  single  person  from  whom  he  received 
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compensation.  The  Tax  Court  wbo  heard  his  testlnony  did  not  believe 
his  testimony  in  this  respect.  The  Conndssioner 's  restrictive  interpretation 
of  "earned  income"  is  proper  euid  correct  in  view  of  the  general  purposes 
of  Section  911,  which  was  designed  to  be  a  relief  provisions  to  ease  the 
burden  imposed  on  United  States  citizens  by  Code  Section  6l.  The  special 
exemption  in  Section  911  should  be  strictly  construed  under  the  well- 
established  rule  of  statutory  construction  that  provisions  granting  relief 
or  speciail  exemption  from  income  taxes  are  to  be  strictly  construed. 
Exclusions  from  gross  income  are  a  matter  of  legislative  grace  and  the 
burden  of  showing  the  right  thereto  Is  on  the  tajcpayer.  The  taxpayer  here 
has  failed  to  show  any  such  right. 

3.  The  taxpayer  is  precluded  from  raising  the  matter  of  the  statute 
of  limitations  Inasmuch  as  he  did  not  raise  the  issue  in  the  Taa  Court . 
Here,  for  the  first  time,  he  seeks  to  raise  the  issue  for  the  first 
three  taxable  years  (1956  through  1958).  He  has  not  attempted  to  raise 
this  issue  with  respect  to  1959  through  1961,  nor  could  he  do  so,  since 
the  notice  of  deficiency  was  mailed  within  the  usual  three  year  statutory 
period  provided  in  Section  6501(a)  of  the  1954  Code.  The  general  rule 
is  that  questions  not  raised  in  the  trial  courts  may  not  be  considered 
in  the  appellate  comrts.  No  reason  has  been  advanced  here  for  making  any 
exception,  and  it  is  submitted  that  the  facts  of  the  instant  case  do  not 
warrant  doing  so.  It  has  frequently  been  held  that  the  defense  of  the  statute 
of  limitations  may  not  be  raised  for  the  first  time  in  the  Court  of  Appeals 
when  not  pleaded  in  the  Teix  Court.  No  exceptional  circumstances  exist 
here  which  would  warrant  euiy  different  holding. 

Moreover,  the  assessment  of  the  deficiencies  asserted  agaiinst  the 
teucpayer  would  not  be  beu-red  for  five  of  the  six  taxable  years,  even  if 
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the  taxpayer  had  raised  the  issue  below.  Section  6501(e) (l)  provides 
that  if  a  taxpayer  omits  an  aonount  in  excess  of  25  percent  of  his  gross 
Income  as  stated  in  the  return,  the  tax  may  be  assessed  at  any  time 
within  six  years  after  the  return  was  filed.  As  to  I956  and  1957 >  the 
teixpayer  clearly  omitted  more  than  25  percent  of  the  amounts  he  disclosed 
on  his  returns,  even  Including  the  sums  he  contended  were  tax  exenrpt 
under  Section  911  of  the  Code.  As  to  1958,  the  asserted  deficiency  also 
exceeds  the  total  amount  disclosed,  but  not  by  25  percent.  However, 
inasmuch  as  the  taxpayer  failed  to  raise  the  issue  of  the  statute  of 
limitations  in  the  Tax  Court,  he  is  precluded  from  doing  so  for  the  year 
1958,  as  well  as  for  all  other  years,  for  the  first  time  at  this  stage 
of  the  proceedings.  In  the  event  that  this  Court  should  decide  to  remand 
the  case  to  the  Tax  Court,  the  Commissioner  would  have  no  objection  to 
this  Court  entering  an  order  directing  the  Tax  Court  to  permit  the  tax- 
payer to  amend  his  petition  so  as  to  raise  the  issue  of  the  statute  of 
limitation  as  to  1958. 

k.     The  Tax  Court  correctly  declined  to  consider  the  requested 
abatement  of  the  jeopardy  assessment  agednst  the  teixpayer.  The  jeopardy 
assessment  was  made  prior  to  the  issuance  of  a  notice  of  deficiency,  and 
the  Commissioner  d\ily  issued  his  notice  of  deficiency  within  sixty  days 
as  required  by  Section  6861(b)  of  the  1954  Code.  The  Tax  Court  correctly 
stated  that  it  had  no  authority  to  consider  the  jeopardy  assessment  or  to 
abate  it.  The  Commissioner  is  authorized  to  make  a  jeopardy  assessment  ui 
Section  686l(a)  of  the  Code,  and  the  making  of  such  an  assessment  is  a  dii 
cretionary  prerogative  which  the  District  Director  may  make  whenever  he  ' 
believes  that  collection  of  ibhe  tax  will  be  jeopardized  by  delay.  The 
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courts  have  declined  to  inquire  into  his  belief  or  in  any  way  substitute 
their  Judgment  for  hie.  The  taxpayer's  institution  of  proceedings  in  the 
Tax  Court  and  his  appeal  to  this  Court  in  no  way  operate  to  stay  the 
Commissioner's  hand  from  eniforcing  the  Jeopaxdy  assessment  in  the  absence 
of  a  bond.  Prior  to  the  Tax  Court's  decision,  the  taxpayer  could  have  filed 
an  application  for  abatement  under  Section  686l(g)  with  the  District 
Director,  fully  stating  the  reasons  why  he  believed  Jeopardy  does  not 
exist,  and  giving  supporting  evidence.  The  Tax  Court  had  Jurtsdiction 
to  determine  overpayments  during  the  taxable  years,  and  under  Section 
6861(f)  of  the  Code  at  the  conclusion  of  these  proceedings,  if  the  aaount 
aJready  collected  exceeds  the  eimount  determined  as  the  aaoxint  which  should 
have  been  assessed,  the  excess  will  be  credited  or  refunded  to  the  taxpayer, 
without  the  necessity  of  filing  a  claim  therefor.  This  Court,  ho^rever, 
should  deny  the  taxpayer's  request  to  consider  the  Jeopardy  assessment, 
and  should  decline  to  order  the  Commissioner  to  return  the  money  seized. 

5.  The  Tax  Court  correctly  sustained  the  Commissioner's  additions 
to  tax  under  Section  665^  of  the  Code  for  the  taxpayer's  failure  to  file 
declarations  of  estimated  tax  for  the  years  1956  through  1961.  Although 
he  was  required  to  file  declarations  of  estimated  tax  by  Section  6015  of 
the  Code,  the  taxpayer  filed  no  declarations  during  any  of  the  taxable 
years,  and  at  the  trietl  made  no  explemation  of  why  he  did  not  file  them. 
The  Tax  Court  necessarily  sustained  the  Commissioner's  determination  of 
liability.  The  imposition  of  the  additions  to  tax  for  fed.lure  to  file 
decleurations  has  frequently  been  sustained  by  the  courts.  It  is  submitted 
that  the  Tax  Court  correctly  affirmed  their  imposition  against  the  taxpayer. 


'  IH  - 
ARGUMENT 
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THE  TAX  COURT  FOUND  THAT  THE  COMMISSIONER'S  DETERMINATION 
OF  DEFICIENCIES  IN  INCOME  TAX  FOR  EACH  OF  THE  YEARS  I956 
THROUGH  1961  BY  USE  OF  THE  NET  WORTH  PLUS  NON-DEDUCTIBIE 
EXPENDITURES  METHOD  OF  RECONSTRUCTING  INCOME  WAS  CORRECT 
AND  THIS  FINDING  WAS  BASED  ON  SUBSTANTIAL  EVIDENCE  AND 
HAS  NOT  BEEN  SHOWN  TO  BE  CLEARLY  ERRONEOUS 

The  principal  issue  in  this  appeal  is  whether  there  is  substantifid. 
evidence  to  support  the  deficiencies  in  income  tax  of  the  taxpayer  as 
found  by  the  Tax  Court  for  each  of  the  years  1956  through  1961.  The 
Conanissioner  utilized  the  net  worth  plus  non-deductible  ejcpenditures 
method  in  detennining  that  the  teuqjayer  had  deficiencies  in  income  tax 
for  the  years  1956  through  1961.  (l-R.  43-63.)  The  Tajc  Court,  after 
examining  the  record,  \rfiich  consisted  of  testimony  and  exhibits,  upheld 
tbs  Commissioner's  determinations.  (l-R.  I29-IUI.)  The  Commissioner 
submits  that  the  Tax  Court  decision  was  based  on  an  examination  of  all 
the  record  facts  and  should  not  be  overturned  unless  clearly  erroneous 
under  established  standards  of  review.  Commissioner  v.  Dabersteln ,  363 
U.S.  278,  rehearing  denied,  364  U.S.  925j  Ifalted  States  v.  Gypsum  Co.. 
333  U.S.  364,  395;  Baumgardner  v.  Commissioner.  251  F.  2d  3II  (C.A.  9th)  j 
Rule  52(a),  Federal  Rules  of  Civil  Procedure;  Section  7^82  of  the  Internal 
Revenue  Code  of  1954. 

This  Court  has  consistently  approved  of  the  net  worth  method  as  used 

here  by  the  Commissioner  to  reconstruct  the  taxpayer's  income.  ^ 

JT Among  the  cases  in  which  this  Court  has  approved  the  use  of  the  net 
worth  method  are  the  following:  Heider  v.  United  States.  347  F.  2d  695; 
Baumgardner  v.  Commissioner,  supra;  Showell  v.  Commissioner.  238  F.  2d  l48j 
Stems  V.  Commissioner.  235  F.  2d  584;  Goblns  v.  Commissioner.  217  F.  2d  952 
Rose  V.  Commissioner.  I88  F.  2d  355,  certiorari  denied,  342  U.S.  85O;  Estate 
of  Gavlatl  v.  Commissioner.  127  F.  2d  861. 


The  Connniasloner  ia  Justified  in  using  the  net  worth  nethod  i^aere  a 

taxpayer's  records  are  non-existent  or  where  they  are  considered  incoaplete, 

inaccurate,  or  in  some  manner  unsatisfactory.  United  States  v.  Johnson.  319 

U.S.  503,  rehearing  denied,  320  U.S.  808j  Bryan  v.  Cunmisaioner.  209  ^-   2d 

822  (C.A.  5th),  certiorari  denied,  3i+8  U.S.  912.  Here  the  Tax  Ckmrt  found 

that  the  taxpayer  produced  no  records  or  dociijaentary  evidence  at  all  of 

euiy  materiality  to  the  issues.  6/  The  Teuc  Court  leniently  had  allowed 

the  taxpayer  to  testify  at  length,  even  concerning  issues  he  had  aot  raised 

in  his  ijetltlon,  probably  because  he  was  not  represented  by  counsel. 

0/   The  taxpayer's  brief  attempts  to  make  the  Commissioner  responsible 
for  the  fact  that  the  taxpayer  did  not  have  certain  records  at  the  time 
of  the  Teix  Court  hearing.  (Br.  3.)  In  the  Tax  Court,  the  taxpayer  stated 
(II-R.  39,  5T-58>  63,  82)  that  the  Germans  seized  his  records  In  July  I963 
(l-R.  kl)   at  the  time  he  was  arrested  in  Germany  in  connection  with  charges 
unrelated  to  the  instajit  case,  and  expelled  from  the  country  in  November 
1963  (l-R.  Ill) .  Now  he  falsely  states  that  the  GemBins  got  his  records 
from  the  Internal  Revenue  Service.   (Br.  3.)  The  record  citation  given 
fails  to  support  any  such  accusation.  Docuaients  attached  to  the  Com- 
missioner's answer  to  the  taxpayer's   Motion  in  Opposition  to  Motion  to  Remand 
and  Motion  for  Fineil  Judgment,  Appendix  B,  Infra,  forwarded  to  this  Court 
August  22,  1966,  clearly  show  that  the  only  material  of  the  taxpayer  in  the 
possession  of  the  Internal  Revenue  Service  at  the  time  of  the  trial  in  the 
Tax  Court  was  In  the  form  of  photostats  of  certain  documents  obtained  by 
the  Office  of  International  Operations  from  the  German  police,  and  that 
the  originals  of  such  documents  were  held  by  the  German  police  until  they 
were  borrowed  by  the  Office  of  International  Operations  in  May  I966.  The 
affidavit  of  Mr.  Clranni,  who  tried  the  case  in  the  Tax  Court,  states 
clearly.  Appendix  B,  iryfra.  that  the  taxpayer  was  permitted  to  Inspect  the 
photostats  of  the  five  notebooks  on  three  occasions;  and  that  the  taxpayer 
was  advised  that  he  could  examine  them  whenever  he  wished  and  could  rely 
on  them  in  ajiy  manner,  but  that  the  Commissioner  could  not  Introduce  the 
photostats  into  evidence  because  they  were  not  proi)erly  authenticated 
and  the  taxpayer  would  not  stipulate  as  to  their  acoiracy.  The  taxpayer 
did  not  choose  to  make  a  formal  demeuid  on  the  Commissioner  for  these 
photostats.  (Br.  12.) 

The  Commissioner  did  not  use  aixy  of  the  photostats  of  the  taxpayer's 
records  held  by  the  German  police  in  computing  the  net  worth  s-|atement 
attached  to  his  notice  of  deficiency,  and  could  not  have  done  so  since  the 
notice  Is  dated  September  18,  1962  (l-R.  ks)   and  the  seizure  of  the  tax- 
payer's records  by  the  German  police  was  not  until  July  I963  (l-R.  ^l); 
and  \4iatever  copies  of  the  records  which  are  in  the  Internal  Revenue  Service 
files  necessarily  were  obtained  subsequent  to  such  seizure. 

(continued  on  following  page) 
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Tbs   taxpayer  did  not  disprute  the  amount  of  the  Commissioner's  net 
worth  computation  in  his  petition  (l-R.  I-3)  as  the  Tax  Court  pointed 
out  (I-R.  135),  and,  in  fact,  at  the  Tax  Court  hearing  adjuitted  that  the 
computation  vas  substantially  correct  (II-R.  39).  The  taxpayer's  brief 
ftdsely  accuses  the  Commissioner  of  wrong-doing  and  harrassment  in 
connection  with  matters  totally  unrelated  to  the  instant  case  (Br.  2-I3), 
argues  at  length  concerning  an  issue  no  longer  in  the  case  7/  (Br.  3,  8-11  ] 
and  erroneously  seeks  to  shift  the  burden  of  proof  to  the  Commissioner 
(Br.  8-10).  He  contends  (Br.  3-^)  that  his  records  would  shov  disburse- 
ments from  bank  accounts,  that  the  Commissioner  allegedly  relied  on  them 
to  prove  living  expenses,  but  that  these  disbursements  were  actually  mere] 
transfers  of  money  from  one  account  to  another  or  redeposits  of  the  same 
6/  (continued  from  preceding  page) 

In  the  interest  of  fairness,  since  the  taxpayer  was  not  represented 
by  counsel  in  the  Tax  Court,  on  May  I3,  I966,  counsel  for  the  Commissionei 
furnished  the  taxpayer's  counsel  with  a  xeroxed  copy  of  the  photostats  of 
the  taxpayer's  five  diaries  which  had  been  transmitted  with  the  Internal 
Revenue  Service  files  in  this  case,  and  offered  to  stipulate  with  the 
taxpayer's  counsel  that  the  case  bp  remanded  so  that  he  might  offer  into 
evidence  and  testify  concerning  such  portions,  or  all,  of  the  copies  of 
the  diaries  which  he  believes  may  be  relevajit  to  his  case.  As  this  Court 
knows,  the  taxpayer  refused  to  so  stipulate,  and  opposed  the  Commissioner' 
Motion  to  Remand  the  Case  to  the  Tax  Court  for  this  purpose. 

For  the  convenience  of  the  Court,  the  Commissioner's  Motion  to  Remand 
and  his  Answer  to  the  taxpayer's  Motion  in  Opposition  to  Motion  to  Remand 
and  Motion  for  Final  Judgment,  with  supporting  affidavit,  are  reproduced 
in  Appendix  B,  infra. 

7/   As  indicated  in  fn.  2,  supra,  the  Commissioner  conceded  fraud 
penalties  in  the  Tax  Court  (II-R.  3),  but  the  brief  of  the  taxpayer 
continues  to  discuss  fraud  in  his  brief  filed  in  this  Court. 
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money.  There  is  no  merit  to  these  contentions.  It  is  sub«ltted  that  the 
taxpayer  had  full  opportunity  to  use  irtiatever  copies  of  his  records  the 
Internal  Revenue  Service  files  contained  (see  fn.  6,  supra) .  and 
that  there  is  nothing  in  the  record  to  make  the  Ck)iiimi8sioner  responsible 
in  any  way  for  the  taxpayer's  loss  of  his  recordB,  as  falsely  alleged.   (Br. 
8.)  Since  the  taxpayer  inconsistently  now  contends  he  cannot  rely  on  the 
copies  of  his  records  furnished  to  him  (see  fn.  6,  supra) .  we  must  aasuiae 
that  whatever  records  he  kept  would  not  have  been  of  assistance  to  hlB 
in  disproving  the  deficiencies.  As  the  Tax  Court   stated  (l-R.  IjS) , 
"what  they  would  have  shown,  had  they  been  available,  is  nebulous." 

As  the  Tax  Court  indicated  during  the  trial  (II-R.  39),  the  tajqjayer 
disputed  only  3  items  in  the  Commissioner's  net  worth  statement:  naoely, 
the  $5, OCX)  per  year  living  expense  item,  and  the  non-deductible  disburse- 
ments in  1956  of  $10,910  and  $2,2^5.04  (l-R.  63).  In  fact,  the  taxpayer 
admitted  at  the  trial  (II-R.  39)  that  he  did  not  "see  any  reason  to  dispute" 
the  other  items  in  the  Commissioner's  net  worth  statement.  Naturally, 
since  all  the  items  axe   based  on  records  of  banks  euid  other  financial 
institutions  located  in  the  United  States,  which  the  taxpayer  could  easily 
inspect,  it  is  obvious  that  he  could  have  no  reason  to  dispute  the  other 
items.  He  failed  to  present  specific  evidence  that  auiy  disbursements 
were,  in  fact,  transferred  to  other  accounts,  whereas  Revenue  Agent 
Shamberger  testified  (II-R.  102- lOU)  that  his  examination  of  the  taxpayer's 
various  bemk  accounts  established  that  the  two  disputed  disbursements  In 
1956  coMld  not  possibly  have  been  redeposited  in  «uiy  of  the  taxpayer's 
other  accounts.  Although  no  evidence  was  presented  as  to  how  these  dis- 
bursements were  expended  by  the  taxpayer,  it  is  probable  that  he  used 
the  money  to  pay  his  living  expenses  during  the  period  he  was  in  the 
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the  United  States  and  from  the  United  States  to  Germany.  He  may  also 
have  used  a  large  peu:t  of  it  to  finance  his  activities  in  Germany 
after  he  arrived  there  in  1957. 

With  respect  to  the  $5,000  per  year  used  by  the  Commissioner  to 
represent  the  taxpayer's  living  expenses,  it  is  clear  that  the  taxpayer 
spent  sums  substantially  in  excess  of  that  amount  every  year  for  personal, 
non-deductible  purposes.  The  only  direct  testimony  concerning  the  taxpayer! 
cost  of  living  consisted  in  his  self-serving  testimony  to  the  effect  that 
he  spent  only  $1,200  per  year  as  living  expenses.  His  estimate,  however, 
admittedly  did  not  include  amounts  he  paid  for  personal  expenses  such  as 
food  and  lodging,  which  he  erroneously  considered  to  be  deductible  items. 
(II-R.  U5-U7.)  His  testimony  concerning  amounts  he  deducted  for  such  itemse 
is  vague  at  best.  Furthermore,  he  testified  (II-R.  U5)  that  he  did  not 
include  in  his  estimate  the  cost  of  trave3Jjig  continuously  from  coimtry 
to  country,  which  he  likewise  deducted  before  rex)orting  any  income  to  the 
Government.  He  traveled  continuously  in  the  taxable  years  between  more 
than  500  military  installations  in  Germany,  Belgium,  France,  Spain, 
Morocco,  Japan,  Okinawa,  Formosa,  and  Manila.  (II-R.  35-37,  ^5-^7.) 

In  addition,  Miss  Inge  Muench  testified  (II-R.  85)  that  the  taxpayer 
gave  her  $6,000  between  I959  and  1961  for  going  to  clubs  with  him.  Neitheai 
this  amount  nor  any  similar  sums  he  might  have  si)ent  in  the  taxable  years 
1956  through  1958  were  included  in  the  taxpayer's  estimate  of  his  living 
expenses.  In  view  of  the  taxpayer's  testimony  that  he  has  no  home  in 
the  United  States  (II-R.  kk)   and  that  he  did  not  intend  to  establish  one 
In  Europe  (lI-R,  35),  he  was  in  a  continuous  travel  status  during  the  yearst- 
at  issue  and  is  not  entitled  to  deduct  any  "away  from  home"  travel  expenses* 
United  States  v.  Mathews.  332  F.  2d  9I  (C.A.  9th);  James  v.  United  Sta^s. 
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}08  F.   2d  26k   (C.A.   9th);   Fisher  v.   CoffljilBBloaei,   230  F.   2d  79  (C.A.   7th). 
vlhe  CommlBsioner 's  determinations  of  the  eBtimated  living  expenses  aj* 
«resiunptively  correct,  emd  the  tajcpaywr  has  the  burden  of  shoving  them 
.ncorrect.     Vfeicb  v.  Helvering.  290  U.S.   Ill,  115j  Zeddles  v.   Coamissloner. 
>i6h  F.   2d  120,   126   (C.A.   7th),    certiorari  denied,    36O  U.S.   910,   rehearing 
ienied,    361  U.S.  855.     After  careful  consideration  of  the  record,   the 
'euc  Court  reasonably  sustained  the  Commissioner's  determination  that  the 
jaxpayer's  living  expenses  were  at  least  $5,000  a  year.     The  Taa  Court's 
•Indings,   being  based  on  the  record  evidence,  were  entirely  reaponable. 
ttllikin  v.   Conmiissioner.   298  F.   2d  83O  (C.A.   Uth).     It  was  not  bound 
CO  believe  or  accept  the  testimony  of  the  teocpayer,   parti cul«u:ly  in  view 
3f  his  self  Interest.     Mendelson  v.  Cnifyn^Rfjtjnner.    305  F.  2d  519  (C.A.   7th), 
:ertlorarl  denied,    37I  U.S.  877;  Banks  v.  Commissloaer.    322  F.  2d  530 
[C.A.   8th),    certloreo-i  denied,    350  U.S.   986;  Burka  v.   CpmrniBsloner.   179 
?,  2d  1^83  (C.A.  lith).     It  is  fair  to  infer  that  the  taxpayer's  admitted 
Jxpenditures  for  travel,  hotels  and  meeLLs,  as  well  as  for  Miss  Miench's 
layments,  none  of  which  he  |  included  in  his  $1,200  per  year  estimate  for 
Uting  expenses,  would  raise  this  amoiuit  to  at  least  $5,000  per  yeao*. 

The  taxpayer  here  contends  (Br.  ll)  that  the  Commissioner's  opening 
let  worth  failed  to  take  into  consideration  cash  on  hand,  automobiles, 
md  personal  property.     The  taxpayer  did  not  raise  this  point  in  his  petl- 
;lon  in  the  Tax  Court,  emd  only  vaguely  referred  to  it  at  the  trial  in  the 
[!euc  Court.     (II-R.  74-75.)     The  approval  by  the  Tax  Court  of  the  Coimiissioner 's 
leterminatlon  of  opening  net  worth  was  a  determination  of  fact  irtilch  has 
lot  been  shown  to  be  clearly  erroneous  euid  should  be  sustained.     Halle  v. 
JaaUBtsaiflnex,   175  F.  2d  500,   503  (CA.   2d),   certiorari  denied,    338  U.S. 
)k9.     Moreover,  there  is  no  evidence  in  the  record  warranting  an  allowance 
)f  undeposited  cash.     Furthermore,   the  taxpayer  stljwlated  to  $57,292.77 
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used  by  the  Commissioner  as  the  opening  net  worth  in  I956.  As  the  record 
shows  and  the  taxpayer  admits  (II-R.  68,  73-7^',   I-R.  36,  177)^  the  taxpayer 
liabilities  for  prior  taxable  years  (19^9-1955)  were  settled  on  a  net 
Tjorth  basis  in  1957*  Mr.  Lee,  who  represented  the  Internal  Revenue  Servi 
In  that  settlement,  testified  (II-R.  7'*-75)  that  the  taxpayer  had  never 
contended  in  that  prior  settlement  that  there  should  be  an  aJJ.owance  for 
cash  on  hand  in  the  closing  net  worth.  As  Hr.  Cirrani,  the  attorney  who 
tried  the  instant  case  in  the  Tax  Court,  explained  to  the  court  (II-R,  12) 
and  as  the  taxpayer  admits  (II-R.  73-7^);  the  opening  net  worth  for  I956 
in  the  Commissioner's  stateanent  of  deficiency  for  the  instant  taxable 
years  ($57^292,77,  I-R.  I32)  was  based  on  the  closing  net  worth  for  1955 
in  the  prior  case  where  the  sane  sum  was  stipulated.  The  taxpayer  is  pre- 
cluded now  from  contending  that  what  he  agreed  to  as  his  closing  net  worth 
in  1955  was  not  the  opening  net  worth  for  I956,  the  first  of  the  instant 
taxable  years.  An  opening  net  worth  stipxo^ted  by  the  parties  cleaxly 
satisfies  the  requirement  that  an  opening  net  worth  shall  be  clearly  and 
accurately  established  by  competent  evidence.  Cefalu  v.  Commissioner. 
276  F.  2d  122  (C.A.  5th);  Shaw  v.  Commissioner.  252  F.  2d  68I  (C.A.  6th) j 
United  States  v.  Fenwlck.  177  F.  2d  1^88  (C.A.  7th). 

The  taxpayer's  failure  to  offer  credible  explanations  of  his  net 
worth  increases  is  obviously  relevant  and  material.  The  Government's 
burden  is  to  present  "effective  negations  of  reasonable  explanations  by 
the  taxpayer  inconsistent  with  guilt"  and  to  "track  down  relevant  leads 
furnished  by  the  taxpayer."  Holland  v.  United  States.  3I18  U.S.  121,  135, 
rehearing  denied,  348  U.S.  932.  It  is  not  Incumbent  on  the  Commissioner 
to  disprove  all  jxjssible  sources  of  nontetxable  Income,  only  those  actually 
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claimed  by  the  taxpayer.     United  States  v.  Mas Bel.   355  U.S.   595;  FerrlB 
/.  Ssaal&SlQJOSI.,    317  F.   2d   333  (C.A.   2d);   Oat  ling  v.    CgMiSalSBSI.t   266 
F.  2d  139,  lMf-lU5  (C.A.  Uth);   CommlsBioner  v.  Thoaas.   26l  F.  2d  6i*3, 
SU6  (C.A.   let). 

n 

THE  TAX  COURT  CORRECTLY  HELD  THAT  NO  PART  OF  THE  IHCOME 
DERIVED  m   THE  TAXPAYER  IN  EACH  OF  THE  YEARS  I956  THRCUCB 
1961  WAS  EXEMPT  FROM  TAXATION  UNDER  THE  PROVISIONS  OF 
SECTION  911  OF  THE  INTERNAL  REVENUE  CODE  OF  1954 

The  taxpayer  contends  that  a  large  portion  of  the  deficiency  is 
Income  earned  abroad  when  be  was  allegedly  a  resident  of  Germany  and  that 
Buch  Income  was  tax  exempt  under  Section  911  of  the  Internal  Revenue  Code 
of  1954,  Appendix  A,  lafia.  (Br.  3.)  The  Tax  Court  held  (l-R.  I36-IU0) 
that  the  record  falls  to  show  that  any  of  the  taxpayer's  income  was 
tax  exempt,  because  the  taxpayer  had  failed  to  show  how  much  of  his  income 
was  allegedly  exempt  under  Section  911  of  the  195*^  Code  and  also  that 
emy  of  the  Income  he  derived  abroad  was  "earned  income"  entitled  to  any 
tax  exemption  under  that  section  of  the  Code.  It  is  submitted  that  the 
Tax  Court's  findings  were  entirely  correct. 

As  the  Tax  Court  pointed  out  (l-R.  137 ),  the  taxpayer's  testimony 
adds  up  to  arguing  that  some  amounts  of  his  income  received  were  allegedly 
earned  as  personal  services  actually  rendered,  but  there  is  no  evidence  in 
the  record  which  permitted  the  Tax  Court  even  to  guess  how  auch  money  was 
so  claimed.  Even  If  It  were  assumed,  arguendo  only,  that  slot  machine  incoi 
derived  abroad  is  exempt  from  taxation  under  the  provisions  of  Section  911, 
the  taxpayer  obviously  Is  not  entitled  to  any  exemption  unless  he  first 
establishes  exactly  how  much  income  he  allegedly  derived  from  that  source 
in  each  of  the  years  at  issue.  Inasmuch  as  be  failed  to  introduce  any 
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evidence  regarding  the  amount  of  this  Income,  he  is  not  entitled  to  any 
exemption  under  Section  911.  Section  911(a) (l)  of  the  195^  Code  provides 
that  an  individual  citizen  of  the  United  States  may  exclude  from  his  gross 
Income  amounts  up  to  $20,000  received  from  sources  outside  the  United 
States  axe  exempt  from  taxation  if  he  establishes  to  the  satisfaction 
of  the  Secretary  of  the  Treasury  that  he  has  been  a  bona  fide  resident 
of  a  foreign  country  or  countries  for  an  uninterrupted  period  which  Include 
an  entire  tajcable  year.  The  legislative  history  of  Section  911  indicates 
that  since  1942  this  section  has  not  been  intended  to  benefit  all  persons 
with  respect  to  income  derived  outside  the  United  States,  but  only  a 
bona  fide  resident  of  a  foreign  coimtry  or  countries.  See  Section  ikQ 
of  the  Revenue  Act  of  19^2,  c.  619,  56  Stat.  798;  S.  Rep.  No.  163I,  7Tth 
Cong.,  2d  Sess.,  pp.  54,  II6  (1942-2  Cum.  Bull.  504,  505,  59l);  H.  Conferei 
Rep.  No.  2586,  TTth  Cong.,  2d  Sess.,  p.  44  (1942-2  Cum.  Bull.  701,  708); 
Downs  V.  Cnltm1^s■q^r>npr^  166  F.  2d  504,  508  (C»A.  9th),  certiorari  denied,  J, 
334  U.S.  832,  rehearing  denied,  335  U.S.  837.  As  used  in  the  legislative" 
history,  "bona  fide  residence"  means  a  maintenance  of  a  real  home  establisa 
ment  by  a  person  who  is  physically  present  in  a  foreign  country  over  a 
period  of  years  and  who  assumes  the  obligations  of  such  home.  Including 
the  payment  of  taxes,  and  participation  in  the  life  and  activities  of  the 
community.  The  taxpayer  testifj^ed  that  during  the  taxable  years  he  was 
continuously  traveling  between  military  installations  in  some  ten  countrie 
(II-R.  35-37,  45-47),  and  that  he  did  not  intend  to  establish  a  home  in  am 
of  them  (II-R.  35).  He  now  contends  (Br,  3)  that  he  was  a  resident  of 
Germany.  Although  he  may  have  been  physically  present  longer  in  Gennany 
than  in  any  other  of  the  countries  he  visited,  he  admittedly  denied  to 
the  Gennan  authorities  that  he  was  a  resident  of  Germany  for  German  Incomee 
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tax  purposes.  (U-R.  62,  63.)  8/  Purthennore,  he  lived  In  hotels,  ate 

in  restaurants,  maintained  no  permanent  address  (II-R.  35-37),  and  deposited 

all  his  income  in  financial  institutions  located  In  the  United  States  (l-R.  63 

It  is  submitted  that  the  taxi)ayer'8  incoiae  from  slot  aachlnes  and  cards 

derived  abroad  in  euiy  case  would  not  constitute  "earned  income"  entitled 

to  exemption  under  the  provisions  of  Section  91I  of  the  1954  Code.  Section 

911(b)  of  the  195I+  Code  defines  "earned  income"  as  "wages,  salaries,  or 

professional  fees,  and  other  amounts  received  as  compensation  for 

personal  services  actually  rendered,"  There  were  misleading  statements 

on  the  tetxpayer's  returns  indicating  that  income  was  from  a  manufacturer 

of  slot  machines  in  Japem.  In  I956,  he  attached  a  statement  to  his  return 

(l-R.  68)  stating  that  $1,900  was  exempt  under  Section  911  "which  vas 

earned  as  a  result  of  labor  perfonned  >rtiile  a  resident  of  Japeui  from 

October  iB,  195^  to  August  1,  1956."  On  his  1957  return,  he  stated  (l-R. 

71,  7^)  that  he  received  $1,900  tax  exempt  foreign  income  vhlch   he  had 

earned  "as  sales  promoter  and  instructor  in  the  operation  of  machines, 

as  under  the  terms  of  employment  agreement  with  Service  Gajaes  Ltd.  of  Gotenda, 

Tokyo/'  In  I958  and  1959  his  returns  stated  (l-R.  81,  86)  he  had  earned 

$9,000  and  $19,000  respectively  while  "Employed  as  sales  promoter,  solicitor 

and  instructor  and  teaching  operation  of  machines  etc.  as  \inder  terns  of 

agreement  with  Service  Games  Ltd.  of  Gotenda,  Tokyo."  On  his  196O 

^B/   It  should  be  noted  that  under  Section  911(c)(6)  of  the  1954  Code, 
added  by  Section  ll(a),  Revenue  Act  of  I962,  P.L.  87-83^,  76  Stat.  960, 
which  was  not  in  effect  during  the  years  at  issue,  the  taxpayer's  denial 
to  the  German  authorities  that  he  was  a  German  resident  vrould  be  conclusive 
evidence  that  he  was  not  a  bona  fide  resident  of  Germany,  if  the  German 
authorities  subsequently  found  him  not  subject  to  German  income  tax. 
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return,  he  stated  that  in  1958  he  should  have  stated  his  foreign  income 
was  $13,U00  instead  of  $9,000  (l-R.  92,  93),  and  for  i960  he  reported 
$19,900  as  t£LX  exempt  while  "employed  in  promoting  seLLes  and  repair  of 
machines  by  operating,  soliciting,  demonstrating  and  teaching  operation 
of  machines  etc,  as  under  terms  of  agreement  with  Service  Games  Ltd.  of 
Gotenda,  Tokyo"  (R.  93).  In  196I,  he  stated  his  allegedly  tax  exempt 
income  in  I96O  should  have  heen  $21,952,  and  reported  for  I96I,  $24,98? 
as  exempt  income  while  "Employed  promoting  sales  and  repairs  of  machines 
by  soliciting,  teaching  and  practicing  the  diagnosing  and  the  manipulatic 
of  machines,  as  under  the  terms  of  agreements  with  Service  Games  Ltd,  of 
Gotenda,  Tokyo."  (I-R.  91,   98.) 

Contrary  to  these  sworn  allegations,  at  the  trial  in  the  Tax  Covtrt 
the  teixpayer  admitted  he  had  received  no  income  whatsoever  from  Service 
Games  Ltd.  during  the  taxable  years  (II-R.  U8)   but  he  then  testified  that 
he  earned  income  from  teaching  soldiers  how  to  diagnose  emd  manipulate  s]: 
machines  under  various  oral  agreements  whereby  he  usually  received  the 
jackpots  (II-R.  31).  Be   was,  however,  unable  to  cite  a  single  instance 
or  name  a  single  person  from  whom  he  received  compensation  for  teaching 
how  to  manipulate  the  slot  machines.  There  is,  on  the  contrary,  abundant 
evidence  in  the  record  to  show  that  admittedly  the  taxpayer  personally 
manipulated  the  machines,  (II-R.  32,  52,  53,  6I,  66.)     The  Tax  Court 
concluded  (l-R.  I39),  that  even  if  the  taxpayer's  story  were  believed, 
which  the  Tax  Court  declined  to  do,  "It  was  a  type  of  Joint  venture  betww 
petitioner  and  the  soldiers— not  a  payment  to  petitioner  by  the  soldiers 
for  personal  services  which  he  rendered  to  them." 

We  submit  that  the  Tax  Court  was  clearly  correct,  and  that  none  of 
the  income  which  the  taxpayer  received  abroad  was  "earned  income"  wlthina 
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he  meaning  of  the  statute   bo  as  to  be  exemxit   from  taxation  under  Section 

11  of  the  195^  Code.     Section  Uli62(a)(2)  of  the   Internal  Revenue  Code 

f  195^>  Appendix  A,   infra ^   recognizes  that  slot  machines  are  gaolng 

evices.     Rev.  Rul.   55-171,  1955-1  Cum.  Bull.  80,  87,  Appendix  A,   infra. 

peciflcftHy  excludes  geunbllng  income  from  the  compass  of  "earned  income" 

tating  (p.  87): 

Sec.  7»  Earned  Inccme, 

.01  Compensation  for  personal  services  rendered .--The  tenn 
"earned  Income"  means  wages,  salaries,  professional  fees,  and  other 
amounts  received  as  compensation  for  personeLL  services  actually 
rendered.  It  does  not  Include  such  income  as  dividends,  other 
distributions  of  corporate  earnings  or  profits,  gambling  gains. 
interest,  rents,  or  gains  or  profits  from  dealing  in  real  or 
personal,  property.  *  *  *  (Emphasis  supplied.) 

his  restrictive  interpretation  of  "earned  income"  is  proper  euid  correct, 

n  view  of  the  general  purpose  of  Section  911«  This  section  was  designed 

y  Congress  to  be  a  relief  provision,  to  ease  the  burden  Imposed  on 

nited  States  citizens  by  Section  61  of  the  I95U  Code,  Appendix  A,  infra. 

o  report  income  regardless  of  where  it  may  be  earned.  The  special  exeaption 

revisions  of  Section  9II  should  be  strictly  construed  under  the  well- 

stablished  rule  of  statutory  construction  that  provisions  granting  relief 

r  special  exemption  from  income  taxes  are  to  be  strictly  construed.  United 

tates  V.  Stewart .  3II  U.S.  60,  71.  Exclusions  from  gross  Income  are  a 

atter  of  legislative  grace  and  the  burden  of  showing  the  right  thereto 

s  on  the  taxpayer.  Interstate  Transit  Lines  ^     Cnnpyj  asioner.  319  U.S.  590, 

93,  rehearing  denied,  320  U.S.  809;  Jones  v.  Kyle.  190  F.  2d  353  (C.A.  10th), 

ertiorari  denied,  3U2  U.S.  886. 
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III 

THE  TAXPAYER  IS  PRECLUDED  FROM  RAISING  THE 
MATTER  CF  THE  STATUTE  OF  LIMITATIONS  INASMUCH 
AS  HE  DID  NOT  RAISE  THE  ISSUE  IN  THE  TAX  COURT; 
AND  IN  ANY  EVENT  THE  ASSESSMENT  OF  THE  DE- 
FICIENCIES ASSERTED  AGAINST  THE  TAXPAYER  WOULD 
NOT  BE  BARRED  FOR  FIVE  OF  THE  TAXABLE  YEARS 

The  taxpayer  did  not  raise  the  Issue  of  the  statute  of  limitations 
m  the  Tax  Court,  and  consequently  neither  the  briefs  filed  In  the  Tax 
Court  nor  the  findings  of  fact  and  opinion  of  the  Tax  Court  discuss  It. 
Here,  for  the  first  time,  the  taxpayer  contends  (Br,  9)  that  the  first 
three  taxable  years  (1956  through  1958)  are  barred  by  the  statute  of 
limitations.   He  does  not  attempt  to  raise  the  Issue  with  respect  to 
the  years  1959,  1960,  and  1961,  nor  could  he  do  so,  since  the  notice 
of  deficiency  was  mailed  September  18,  1962,  or  within  the  usual  three 
year  statutory  period,  provided  in  Section  6501(a)  of  the  1954  Code. 

The  general  rule  is  that  questions  not  raised  in  the  trial  courts 
may  not  be  considered  in  the  appellate  courts.   Helvering  v.  Wood,  309 
U.S.  344;  Helvering  v.  Tex-Penn  Oil  Co. ,  300  U.S.  481;  Helvering  v. 
Salvage,  297  U.S.  106;  General  Utilities  Co.  v.  Helvering,  296  U.S.  200, 
206;  Dulgnan  v.  United  States,  274  U.S.  195,  200;  Shedd's  Estate  v. 
Commissioner,  320  F.  2d  638,  640-641  (C.A.  9th);  Vogel's  Estate  v. 
Commissioner,  278  F,  2d  548,  550  (C.A.  9th);  Bank  of  California  v. 
Commissioner,  133  F.  2d  428,  430  (C.A.  9th),   In  Hormel  v.  Helvering, 
312  U.S.  552,  558,  the  Supreme  Court  recognized  an  exception  to  the 
general  rule  where  the  obvious  result  would  be  a  plain  miscarriage  of 
Justice.   See  also  MacRae  v.  Commissioner,  294  F.  2d  56,  59  (C.A.  9th), 
certiorari  denied,  368  U.S.  955.   No  reason  has  been  advanced  in  this 
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•ase  for  making  an  exception,  and  It  la  submitted  that  the  facta  of  the 
laxpayer's  case  do  not  warrant  doing  so. 

It  has  frequently  been  held  that  the  defense  of  the  statute  of 
Limitations  may  not  be  raised  for  the  first  time  In  the  Court  of  Appeals 
^hen  not  pleaded  In  the  Tax  Court.   Reeves  v.  Commissioner ,  314  P.  2d 
138  (C.A.  1st);  Rice  v.  Commissioner,  295  F.  2d  239,  240  (C.A.  5th); 
}iven  V.  Commissioner,  238  F.  2d  579,  583  (C.A.  8th);  Covington  v. 
:omml8Sloner ,  103  F.  2d  201  (C.A.  5th);  Austin  Co.  v.  Coamlssloner ,  35 
'.  2d  910,  912  (C.A.  6th),  certiorari  denied,  281  U.S.  735.   No  ex- 
leptional  circumstances  exist  here  which  would  warrant  any  different 
loldlng. 

Moreover,  the  assessment  of  the  deficiencies  asserted  against  the 
:axpayer  would  not  be  barred  by  the  statute  of  limitations  In  any  event 
.n  five  of  the  six  years.   Section  6501(e)(1)  of  the  1954  Code,  Appendix 
L,  infra,  provides  that  If  a  taxpayer  omits  an  amount  in  excess  of  25% 
)f  his  gross  Income  as  stated  in  the  return,  the  tax  may  be  assessed  at 
iny  time  within  six  years  after  the  return  was  filed.   It  is  recognized 
:hat  subsection  (e)(1)(A)  (11)  of  this  part  of  the  Code  provides  that  in 
letermining  the  amount  omitted  from  gross  Income  there  shall  not  be 
:aken  into  account  any  amount  which  is  omitted  from  gross  income  stated 
in  the  return  if  the  amount  is  disclosed  in  the  return,  or  In  a  state- 
lent  attached  to  it,  so  as  to  advise  the  Secretary  or  his  delegate  of 
;he  nature  and  amount  of  the  item.   As  discussed  In  Point  II  of  this 
Argument,  supra,  the  taxpayer  contended  In  his  returns  that  various 
unounts  were  deductible  as  foreign  income  earned  abroad  under  Section 
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911  of  the  Code,  and  did  not  Include  them  in  his  gross  Income.   The 
following  table  shows  the  amounts  reported  as  taxable  in  the  years  in 
question,  the  additional  amounts  disclosed,  and  the  amounts  of  the  de- 
ficiencies asserted  by  the  Commissioner  (I-R.  45,  48,  52,  130,  131): 

Years  1956  1957  1958 

Amount  reported 

taxable  on  returns  $   889        $   703       $  2,162 

Amount  disclosed  on 
returns  as  allegedly 


tax  exempt 

1,900 

1,900 

9,000 

Total  amount  disclosed 

on  returns 

2,789 

2,603 

11,162 

25  per  cent  of  total 

amount  disclosed  on 

returns  697.25         650.75      2,790.50 

Deficiencies  asserted 

by  Commissioner  In 

statutory  notice  20,178.12      13,033.69     12,749.68 

Amount  by  which  deficien- 
cies exceed  total  amount 
disclosed  17,389.12      10,430.69      1,587.68 


Since  the  deficiencies  asserted  by  the  Commissioner  and  affirmed 
by  the  Tax  Court  have  not  been  shown  to  be  clearly  erroneous,  as  dis- 
cussed above  in  Points  I  and  II  of  this  Argimient ,  it  is  obvious  that  for 
1956  and  1957  the  taxpayer  omitted  more  than  25  per  cent  of  the  amounts 
he  disclosed  on  his  returns.   Even  as  to  1958,  the  asserted  deficiency 
exceeds  the  amount  disclosed  on  the  return,  but  in  that  year  not  by  25 
per  cent.   However,  inasmuch  as  the  taxpayer  failed  to  raise  an  issue 
with  respect  to  this  issue  in  the  Tax  Court,  he  is  precluded  from  doing 
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BO  for  1958  for  the  first  time  at  this  stage  of  the  proceedings.   In 

the  event  this  Court  should  decide  to  remand  this  cas«  to  the  Tax  Court 

(See  Appendix  B,  infra) ,  the  Commissioner  would  have  no  objection  if  this 

Court  should  direct  the  Tax  Court  to  permit  the  taxpayer  to  amend  his 

petition  so  as  to  raise  the  issue  of  the  statute  of  llBltatlons  as  to 

1958.   As  to  the  other  five  years,  the  assessment  of  the  deficiencies 

asserted  against  the  taxpayer  would  not  have  been  barred  even  if  he  had 

raised  the  issue  below,  so  that  it  would  be  of  no  assistance  to  hla  to 

raise  the  issue  as  to  those  years  on  remand. 

IV 

THE  TAX  COURT  CORRECTLY  DECLINED  TO  CON- 
SIDER THE  REQUESTED  ABATEMENT  OF  THE 
JEOPARDY  ASSESSMENT  AGAINST  THE  TAX- 
PAYER 

The  taxpayer  requests  (Br.  13)  that  this  Court  order  the  Cobb- 
Issloner  to  return  to  him  the  monies  seized  from  him  by  Jeopardy 
assessment.   As  stated  In  the  notice  of  deficiency  (I-R.  44),  a 
Jeopardy  assessment  had  been  made  against  the  taxpayer  on  August  14, 
1962.   Since  it  was  made  prior  to  the  Issuance  of  a  notice  of  de- 
ficiency, the  Commissioner  duly  Issued  his  notice  of  deficiency  on 
September  18,  1962,  and  within  60  days,  as  required  by  Section  6861(b) 
of  the  1954  Code,  Appendix  A,  infra.   The  taxpayer's  petition,  while 
mentioning  that  the  Jeopardy  assessment  had  been  made,  and  requeatlng 
the  return  of  the  money  seized  (I-R.  1,  3),  did  not  deny  the  authority 
of  the  Commissioner  to  make  it,  nor,  Indeed,  did  it  advance  any  reasons 
why  jeopardy  did  not  exist.   During  the  trial,  the  taxpayer  sought  to 
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bring  the  matter  of  the  Jeopardy  assessment  into  the  case  (II-R.  6,  16), 
and  the  Tax  Court  correctly  stated  (II-R.  16)  that  It  had  no  authority 
to  consider  the  jeopardy  assessment,  or  to  abate  it. 

The  Commissioner  is  authorized  to  make  such  an  assessment  under  Sectj 
6861(a)  of  the  1954  Code,  Appendix  A,  infra.   The  making  of  a  Jeopardy 
assessment  is  a  discretionary  prerogative  of  the  Secretary  of  the  Treas- 
ury or  his  delegate.  Phillips  v.  Commissioner,  283  U.S.  589,  596,  fn. 
599;  Cohen  v.  United  States,  297  F.  2d  760  (C.A.  9th),  certiorari  denied, 
369  U.S.  865;  Ginsburg  v.  United  States,  278  F.  2d  470  (C.A.  1st), 
certiorari  denied,  364  U.S.  878;  Homan  v.  Long,  242  F.  2d  645  (C.A.  7th). 
It  has  the  force  of  a  Judgment.  Citizens  Nat.  Trust  &  S.  Bank  of  Los 
Angeles  v.  United  States,  135  F.  2d  527,  528  (C.A.  9th)..  Thus  the  Dis- 
trict Director  may  make  a  Jeopardy  assessment  whenever  he  believes  that 
collection  of  the  tax  will  be  Jeopardized  by  delay,  and  the  exercise  of 
the  broad  discretionary  power  is  left  to  his  personal  Judgment  attd 
opinion.  The  courts  have  declined  to  inquire  Into  the  District  Director* 
belief  or  in  any  way  substitute  their  Judgment  for  that  of  the  District 
Director.  Cohen  v.  United  States,  supra ;  Lloyd  v.  Patterson,  242  F. 
2d  742,  743-744  (C.A.  5th);  Hilinskj  v.  Commissioner,  237  F.  2d  703,  704 
(C.A.  6th);  Darnell  v.  Tomlinson,  220  F.  2d  894  (C.A.  5th).   9  Mertens, 
Law  of  Federal  Income  Taxation,  Sec.  49.145,  pp.  232-233.   In  this  case, 
the  taxpayer  was  out  of  the  country,  and  engaged  in  an  unusual  and  scme- 
what  precarious  type  of  occupation.   The  District  Director  may  well  have 
believed  that  the  taxpayer  might  transfer  or  gamble  away  his  assets  so 
as  to  Jeopardize  the  collection  of  his  income  taxes. 
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The  taxpayer's  institution  of  proceedings  In  the  Tax  Court  and  his 
appeal  to  this  Court  in  no  way  operate  to  stay  the  CoHBisaloner 's  hand 
from  enforcing  a  Jeopardy  assessment  in  the  absence  of  a  bond.   See 
Cohen  v.  United  States,  supra. 

Under  Section  6861(c),  Appendix  A,  infra  the  Secretary  or  his 
delegate  may  abate  a  Jeopardy  assessment  to  the  extent  that  the  District 
Director  believes  it  to  be  excessive,  or  to  the  extent  that  the  tax- 
payer proves  that  no  Jeopardy  exists,  but  no  such  authority  exists  after 
a  Tax  Court  decision  has  been  rendered.   Prior  to  the  Tax  Court  decisioo, 
the  taxpayer  could  have  filed  an  application  for  abatement  with  the 
District  Director  on  the  ground  that  Jeopardy  does  not  exist,  fully 
stating  the  reasons  and  giving  supporting  evidence  for  the  request. 
Darnell  v.  Tomlinson,  supra;  Treasury  Regulations  on  Procedure  and 
Administration  (1954  Code),  Sec.  301. 6861-l(e)  and  301 . 6861-l(f ) (3) . 
There  is  nothing  to  indicate  that  he  ever  filed  such  an  application, 
or  offered  to  file  a  bond. 

Section  6512  of  the  1954  Code,  Appendix  A,  infra,  gave  the  Tax 
Court  Jurisdiction  to  determine  overpayments  during  the  taxable  years 
(I-R.  182-183),  and  pursuant  to  Section  6861(f)  of  the  1954  Code,  at 
the  conclusion  of  these  proceedings,  if  the  amount  already  collected 
exceeds  the  amount  determined  as  the  amount  which  should  have  been 
assessed,  the  excess  will  be  credited  or  refunded  to  the  taxpayer,  as 
provided  in  Section  6402  of  the  1954  Code,  without  the  necessity  of 
filing  a  claim  therefor.   This  Court,  however,  should  deny  the  tax- 
payer's request  to  consider  the  Jeopardy  assessment  and  should  decline 
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to  order  the  Commissioner  to  return  the  monies  seized. 

V 

THE  TAX  COURT  CORRECTLY  IMPOSED  ADDITIONS  TO 
TAX  UNDER  SECTION  6654  OF  THE  1954  CODE  FOR 
THE  TAXPAYER'S  FAILURE  TO  FILE  DECLARATIONS 
OF  ESTIMATED  TAX  FOR  THE  YEARS  1956  THROUGH 
1961 

Section  6654  of  the  1954  Code,  Appendix  A,  infra,  provides  that 
in  the  case  of  any  underpajnnent  of  estimated  tax  by  an  individual,  with 
exceptions  not  pertinent  here,  specified  penalties  or  additions  to  tax 
shall  be  imposed.   Section  6015  of  the  1954  Code,  Appendix  A,  infra, 
with  certain  exceptions  not  here  pertinent,  requires  every  individual 
to  make  a  declaration  of  his  estimated  tax.   The  Commissioner's  notice 
of  deficiency  asserted  (I-R.  44)  that  the  taxpayer  was  liable  for 
$1,303.66  because  of  additions  to  tax  under  this  section  for  failure 
to  file  declarations  of  estimated  tax  for  any  of  the  six  taxable  years, 
1956  through  1961.   The  taxpayer  did  not  dispute  this  in  his  petition. 
At  the  trial  he  failed  to  present  any  evidence  with  respect  to  it,  and 
thus  made  no  explanation  whatever  as  to  why  he  filed  no  declarations  of 
estimated  tax.   The  Tax  Court  sustained  the  Commissioner's  detennination 
of  liability.   (I-R.  129,  141.) 

The  imposition  of  additions  to  tax  provided  for  in  Section  6654  of 
the  1954  Code  has  frequently  been  sustained.   See,  for  example.  Comm- 
issioner V,  Acker ,  361  U.S.  87;  Hansen  v.  Commissioner,  258  F.  2d  585 
(C.A.  9th),  reversed  on  other  grounds,  300  U.S.  446;  United  States  v. 
Steck,  295  F.  2d  682  (C.A.  lOth) ;  Woo  v.  Commissioner,  345  F.  2d  532 
(C.A.  5th);  Kaltreider  v.  Commissioner,  255  F,  2d  833  (C.A.  3d).   In 
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the  light  of  the  record,  which  clearly  shows  that  the  taxpayer  failed 
to  file  declarations  of  estimated  tax,  it  is  submitted  that  the  Tax 
Court  correctly  affirmed  the  Commissioner's  determination. 

CONCLUSION 
The  decision  of  the  Tax  Court  was  correct  on  all  issues,  and 
should  be  affirmed. 

Respectfully  submitted, 

MITCHELL  ROGOVIN, 

Assistant  Attorney  General, 

LEE  A.  JACKSON, 
DAVID  0.  WALTER, 
CAROLYN  R.  JUST, 
Attorneys , 

Department  of  Justice, 
Washington,  D.C.   20530. 

OCTOBER,  1966. 
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APPENDIX  A 
Internal  Revenue  Code  of  195^= 

SEC.  61.  GROSS  INCOME  DEFINED. 

(a)  General  Definition. — Except  as  otherwise  provided  in  this 
subtitle,  gross  Income  means  all  income  from  whatever  source  derived, 
Including  (but  not  limited  to)  the  following  items: 


(26  U.S.C.  196k   ed.,  Sec.  6I.) 

SEC.  262.  PERSONAL,  LIVING,  AND  FAMILY  EXPENSES. 

Except  as  otherwise  expressly  provided  in  this  chapter,  no  deduction 
shall  be  allowed  for  personcLL,  living,  or  family  expenses. 

(26  U.S.C.  196k   ed..  Sec.  262.) 

SEC.  911.  EARNED  INCOME  FROM  SOURCES  WITHOUT  THE  UNITED  STATES. 

(a)  General  Rule.— The  following  items  shall  not  be  Included  in 
gross  income  euad  shall  be  exempt  from  taxation  under  this  subtitle: 

(1)  Bona  fide  resident  of  foreign  country.— In  the  case  of  an 
Individual  citizen  of  the  United  States,  who  establishes  to  the  satii 
faction  of  the  Secretary  or  his  delegate  that  he  has  been  a  bona 
fide  resident  of  a  foreign  country  or  countries  for  an  uninterrupted 
period  which  Includes  an  entire  taxable  year,  amounts  received  from 
sources  without  the  United  States  (except  amounts  paid  by  the 
Ifaited  States  or  any  agency  thereof)  if  such  amounts  constitute 
earned  Income  (as  defined  in  subsection  (b))  attributable  to  such 
period!  but  such  Individual  shal 1  not  be  allowed  as  a  deduction 
from  his  gross  Inccme  any  deductions  (other  than  those  allowed  by 
section  151,  relating  to  personal  exemptions)  properly  allocable 

to  or  chargeable  against  amounts  excluded  from  gross  income  under 
this  paragraph. 

(2)  Presence  in  foreign  countrv  for  17  months.— In  the  case  of  an 
Individual  citizen  of  the  United  States,  \iho   during  any  period  of 

18  consecutive  months  is  present  in  a  foreign  country  or  cotmtrles 
during  at  least  510  full  days  in  such  period,  amounts  received  from 
sources  without  the  United  States  (except  amounts  paid  by  the 
United  States  or  an  agency  thereof)  if  such  amounts  constitute 
earned  income  (as  defined  in  subsection  (b))  attributable  to 
such  perlodj  but  such  individual  shall  not  be  allowed  as  a  deduction, 
from  his  gross  income  auay  deductions  (other  than  those  allowed 
by  section  151>  relating  to  personal  exemptions)  properly  a1 1 o cable 
or  or  chargeable  against  amounts  excluded  from  gross  income  under 
this  paragraph.  If  the  l8-month  period  includes  the  entire  taxable 
year,  the  amount  excluded  imder  this  paragrajih  for  such  taxable 
year  shall  not  exceed  $20,000.  If  the  l8-month  period  does  not 


-  35  - 

Include  the  entire  taxable  year,   the  amount  excluded  under  thlB 
peiragraph  for  luch  taxable  year  shall  not  exceed  an  aooiint  vhlch 
beari  the   same   ratio  to  $20,000  as  the  number  of  days   In  the 
part  of  the  taxable  year  within  the  l8-month  ijeriod  beairs  to  the 
total  number  of  days  in  such  year. 

(b)     Definition  of  Earned  Income.— For  purposes  of  this  section, 
the  term  "earned  income"  meeins  wages,    salaries,  or  professional 
fees,  and  other  amounts  received  as  compensation  for  personal  ser- 
vices actually  rendered,  but  does  not  include  that  part  of  the  compensa- 
tion derived  by  the  teixpayer  for  personal  services  rendered  by  him  to 
a  corporation  which  represents  a  distribution  of  earnings  or  profits 
rather  than  a  reasonable  aUowance  as  compensation  for  the  personal 
services  actusLlly  rendered.     In  the  case  of  a  taxpayer  engaged  in  a 
trade  or  business  in  which  both  personal  services  and  capital  are 
material  income-producing  factors,   under  regulations  prescribed  by 
the  Secretary  or  his  delegate,  a  reasonable  allowance  as  compensation 
for  the  personal  services  rendered  by  the  taxpayer,   not  in  excess  of 
30  percent  of  his  share  of  the  net  profits  of  such  trade  or  business, 
shall  be  considered  as  earned  income. 

(26  U.S.C.   196^  ed..   Sec.   911.) 

SEC.  hh62.      DEFINITION  OF  OOIN-OPERATED  AMUSEMENT  OR  GAMINO  DEVICE. 

(a)  In  GenereLl. — As  used  in  sections  kkSl   to  Uh63,   Itoclusive, 
the  term  "coin-operated  amusement  or  gaming  device"  means — 


(2)  so-called  "slot"  machines  which  operate  by  means  of  insertion 
of  a  coin,  token,  or  similar  ob.lect  amd  which,  by  application  of 
the  element  of  chance,  may  deliver,  or  entitle  the  person  playing 
or  operating  the  machine  to  receive  cash,  premiums,  merchandise, 
or  tokens. 


(26  U.S.C.  196k   ed.,  Sec.  U462.) 

SEC.  6015 .^DECLARATION  OF  ESTIMATED  INCO>«  TAX  B3f  INDIVIDUALS. 

(a)  Reqiiirement  of  Declaration. —Every  individual  ♦  «  ♦  shall 
make  a  declaration  of  his  estimated  tax  for  the  taxable  year  if — 

27   Section  6OI5  was  amended  by  Sec.  5(a)  of  the  Act  of  September  Ik,   I960, 
P.L.  86-779,  7^  Stat.  998,  effective  for  the  year  I96I  in  respect  not 
material  to  this  case. 
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(l)  the  groat   income  for  the  taxable  yeax  can  reasonably  be 
expected  to  consist  of  wages  (as  defined  in  section  3^1  (a))  and 
of  not  more  than  $100  from  sources  other  than  such  wages,  euad  can 
reasonably  be  expected  to  exceed— 


I 


(a)  $5,000,  in  the  case  of  a  single  individual  other  than  a 
head  of  a  household  (as  defined  in  section  1  (b)  (2))  or  a  sur- 
viAdjig  spouse  (as  defined  in  section  2  (b))  or  in  the  case  of  a 
married  individual  not  entitled  to  file  a  Joint  declaration  with 
his  spouse; 


(26  U.S.C.  196k  ed.,  Sec.  6OI5.) 

SEC.  6501.  LIMITATIONS  ON  ASSESSMENT  AND  COLLECTION. 
*  *  * 

(e)  Omission  From  Gross  Income.— Except  as  otherwise  provided  in 
Bubstetion  (c)— 


(1)  Income  taxes.— -In  the  case  of  any  tax  imposed  by  subtitle 
A— 


1 


(A)  General  rule. — If  the  taxpayer  omits  from  gross  income  an 
amount  properly  includible  therein  which  is  in  excess  of  25 
percent  of  the  amount  of  gross  income  stated  in  the  return, 
the  tax  may  be  assessed,  or  a  proceeding  in  court  for  the  col- 
lection of  such  tax  may  be  begun  without  assessment,  at  any 
time  within  6  years  after  the  return  was  filed.  *  *  * 


(26  U.S.C.  1964  ed..  Sec.  65OI.) 

SEC.  6512.  LIMITATIONS  IN  CASE  OF  PETITION  TO  TAX  COURT. 

(a)  Effect  of  Petition  to  Tax  Court.— If  the  Secretary  or  his 
delegate  has  mailed  to  the  taxpayer  a  notice  of  deficiency  under  ^ 
section  6212  (a)  (relating  to  deficiencies  of  income,  estate,  and  giti 
taxes)  and  if  the  taxpayer  files  a  petition  with  the  Tax  Coiirt  wlthilj 
the  time  prescribed  in  section  6213  (a),  no  credit  or  refund  of  incail 
tauc  for  the  same  taxable  year,  of  gift  tax  for  the  same  calendar  yeaij 
or  of  estate  tax  in  respect  of  the  taxable  estate  of  the  same  decedesj 
in  respect  of  which  the  Secretary  or  his  delegate  has  determined  the'' 
deficiency  shall  be  allowed  or  made  and  no  suit  by  the  taxpayer  for  ; 
the  recovery  of  any  part  of  the  tax  shall  be  instituted  in  any  court ; 
except— 

(1)  As  to  overpayments  determined  by  a  decision  of  the  Tax 
Coxurt  which  has  become  final;  and 

(2)  As  to  any  amount  collected  in  excess  of  an  amount  computed 
in  accordance  with  the  decision  of  the  Tax  Court  which  has  become  ■ 
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(3)  Ab  to  any  amount  collected  after  the  period  of  llaltation 
upon  the  maJcing  of  levy  or  beginning  a  proceeding  la  court  for 
collection  has  expired;  but  in  any  mich  claim  for  credit  or  refund 
or  in  any  ouch  suit  for  refund  the  decision  of  the  Tax  Court 
which  has  become  final,  as  to  whether  such  period  has  expired  before 
the  notice  of  deficiency  was  mailed,  shall  be  conclusive. 

(b)  Overpayment  Determined  bv  Tax  Court.— 

(1)  JurlBdictlon  to  determine.— If  the  Tax  Court  finds  that 
thsre  is  no  deficiency  and  further  finds  that  the  taxpayer  has  made 
an  overpayment  of  income  tax  for  the  same  taxable  year,  of  gift  tax 
for  the  same  calendar  year,  or  of  estate  tax  in  respect  of  the  tax- 
able estate  of  the  same  decedent,  in  respect  of  which  the  Secretary 
or  his  delegate  determined  the  deficiency,  or  finds  that  there  is 

a  deficiency  but  that  the  tajqAyer  has  made  an  overpayment  of  such 
tax,  the  Tajc  Court  shall  have  Jurisdiction  to  determine  the  aiKrunt 
of  such  overpayment,  and  such  amount  shall,  when  the  decision  of 
the  Tax  Court  has  become  final,  be  credited  cr  ref\mded  to  the  tax- 
payer. 

(2)  Limit  on  amount  of  credit  or  refund. — No  such  credit  or 
refund  shall  be  eLLLowed  or  made  of  amy  portion  of  the  tax  unless 
the  Tax  Court  determines  as  part  of  its  decision  that  such  portion 
was  paid — 

(A)  after  the  mailing  of  the  notice  of  deficiency,  or 

(B)  within  the  period  which  woixld  be  applicable  under  section 
6511  (b)  (2),  (c),  or  (d),  if  on  the  date  of  the  mailing  of  the 
notice  of  deficiency  a  claim  had  been  filed  (whether  or  not  filed) 
stating  the  grounds  upon  which  the  Tajc  CDurt  finds  that  there  is 
an  overpayment. 

(26  U.S.C.  1964  ed..  Sec.  6512.) 

SEC.   665U.  FAILURE  BY  INDIYITUAL  TO  PAY  ESTIMATED  INCOME  TAX. 

(a)  Addition  to  the  Tax. --In  the  case  of  any  underpayment  of 
estimated  tax  by  an  individual,  except  as  provided  in  subsection  (d), 
there  shall  be  added  to  the  tax  under  chapter  1  for  the  taxable  year 
em  amount  determined  at  the  rate  of  6  percent  per  annum  upon  the 
amount  of  the  underpayment  (determined  under  subsection  (b))  for 
the  period  of  the  underpayment  (determined  imder  subsection  (c)). 


(26  U.S.C.  1964  ed.,  Sec.  665^.) 

SEC.  6861.  JEOPARDY  ASSESSMEIWS  OF  INCOME,  ESTATE,  AND  GIFT  TAXES. 

(a)  Authority  '^"^  MAklng. — If  the  Secretary  or  his  delegate  believes 
that  the  assessment  or  collection  of  a  deficiency,  as  defined  in  section 
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6211,  will  tie  jeopardized  by  delav,  he  shall,  notwithstanding 
the  provisions  of  section  6213  (a),  immediately  assess  such  de- 
ficiency (together  with  all  Interest,  additional  amounts,  and  additions 
to  the  tax  provided  for  by  law),  and  notice  and  demand  shall  be  made 
by  the  Secretary  or  his  delegate  for  the  payment  thereof. 

(b)  Deficiency  Letters.— -If  the  jeopardy  assessment  is  made 
before  amy  notice  in  respect  of  the  tax  to  which  the  jeopardy  assess- 
ment relates  has  been  mailed  under  section  6212  (a),  then  the 
Secretary  or  his  delegate  shall  mail  a  notice  vmder  such  subsection 
within  6o  days  after  the  making  of  the  assessment. 

(c)  Amount  Aaaeasable  Before  Decision  of  Tax  Court.— The 
jeopardy  assessment  may  be  made  in  respect  of  a  deficiency  greater  or 
less  than  that  notice  of  which  has  been  mailed  to  the  taxpayer,  despite 
the  provisions  of  section  6212  (c)  prohibiting  the  determination 

of  additional  deficiencies,  and  whether  or  not  the  taxpayer  has  there- 
tofore filed  a  petition  with  the  Teuc  Court.  The  Secretary  or  his  dele- 
gate may,  at  any  time  before  the  decision  of  the  Tax  Court  is  rendered, 
abate  such  assessment,  or  any  unpaid  portion  thereof,  to  the  extent 
that  he  believes  the  assessment  to  be  excessive  in  amount.  The 
Secretary  or  his  delegate  shall  notify  the  Tax  Court  of  the  amount  of 
such  assessnient,  or  abatement,  if  the  petition  Is  filed  with  the  Tax 
Court  before  the  making  of  the  assessment  or  Is  subsequently  filed, 
and  the  Tax  Court  shall  have  jurisdiction  to  redetermine  the  entire 
amount  of  the  deficiency  and  of  all  amounts  assessed  at  the  same 
time  in  connection  therewith. 


(g)  Abatement  if  Jeopardy  Does  Not  Exist. — The  Secretary  or  his 
delegate  may  abate  the  jeopardy  assessment  if  he  finds  that  jeopardy 
does  not  exist.  Such  abatement  may  not  be  made  after  a  decision  of 
the  Tax  Court  in  respect  of  the  deficiency  has  been  rendered  or,  if 
no  petition  is  filed  with  the  Tax  Court,  after  the  expiration  of 
the  period  for  filing  such  petition.  The  period  of  limitation  on  the 
making  of  assessments  and  levy  or  a  proceeding  in  court  for  collection,, 
in  respect  of  suay  deficiency,  shall  be  determined  as  if  the  jeopardy 
assessment  so  abated  had  not  been  made,  except  that  the  running  of 
such  period  shall  in  any  event  be  suspended  for  the  period  from  the 
date  of  such  jeopardy  assessment  until  the  expiration  of  the  10th 
day  after  the  day  on  lAlch  such  jeopardy  assessment  is  abated. 


(26  U.S.C.  196J+  ed..  Sec.  6861.) 


Treasury  Regulations  on  Income  Tajc  (195I*  Code): 

§  1.262-1  Personal,  living,  and  family  expenses. 

•  *  • 

(b)  Examples  of  laersonal.  living,  and  family  expenses.  Personal, 
living,  and  family  expenses  are  illustrated  in  the  following  examples: 


(5)  Expenses  incurred  in  traveling  away  from  home  (which  include 
transportation  expenses,  xueala,   and  lodging)  and  any  other  transporta- 
tion expenses  are  not  deductible  unless  they  qualify  as  expenses  de- 
ductible under  section  162,  §  I.162-2,  and  paragraii  (d)  of  §  I.162-5 
(relating  to  trade  or  business  expenses),  ♦  ♦  ♦  section  212  and 
§  1.212-1  (relating  to  expenses  for  production  of  income),  ♦  •  ♦. 
The  taxpayer's  costs  of  commuting  to  his  place  of  business  or  employ- 
ment are  personal  exjjenses  and  do  not  qualify  as  deductible  expenses. 
The  costs  of  the  taxpayer's  lodging  not  incurred  in  traveling  away 
from  home  sure  personal  expenses  *  ♦  ♦.  Except  as  permitted  under 
section  162,  212,  or  217,  the  costs  of  the  tajqiayer's  meals  not  incurred 
In  traveling  away  from  home  are  personal  expenses . 


(26  C.F.R.,  Sec.  1.262-1.) 

§  1.446-1  General  rule  for  methods  of  accounting. 

*  ♦  ♦ 

(b)  Exceptions,  (l)  If  the  taxpayer  does  not  regularly  employ 
a  method  of  accounting  which  clearly  reflects  his  income,  the 
computation  of  taxable  income  shall  be  made  in  a  manner  which,  in 
the  opinion  of  the  Commissioner,  does  clearly  reflect  income. 

»  ♦  » 

(26  C.F.R.,  Sec.  1.H6-1.) 

§  1.911-1    [as  anended  by  T.D.  6665,   I963-2  Cum.   Bull.   2?]  Earned 
income  from  sources  without  the  Ifaited  States.— 

(a)     Bona  fide  resident  of  a  foreign  country--*  ♦  ♦ 
«  ♦  ♦ 

(8)     Declaration  of  estimated  tax.     In  estimating  his  gross  income 
for  the  purpose  of  nKiking  a  declaration  of  estimated  tax  for  euay  tax- 
able year,   a  citizen  of  the  United  States  is  not  required  to  take  into 
account  income  which  it  is  reasonable  to  believe  will  be  excluded 
from  gross  income  under  the  provisions  of  section  91I  (a)   (l)  and  the 
regulations  thereunder. 

»  *  * 

(26  C.F.R.,   Sec.  1.911-1.) 
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Treasury  Regulations  on  Procedure  and  Administration  (l95^  Code): 

§  301.650l(e)-l  Omission  from  return. 

(a)  Income  taxes — (l)  General  rule,  (l)  If  the  taxpayer  omits 
from  the  gross  Income  stated  In  the  return  of  a  tax  Imposed  by 
subtitle  A  of  the  Code  an  amount  pi^sperly  Includible  therein  which 
Is  in  excess  of  25  percent  of  the  gross  Income  so  stated,  the  tsuc 
may  be  assessed,  or  a  proceeding  In  court  for  the  collection  of  such 
teuc  may  be  begun  vithout  assessment,  at  ajiy  time  within  6  years  after 
the  return  was  filed. 

(ll)  For  purposes  of  this  subpeiragraph,  the  term  "gross  income", 
as  it  relates  to  a  trade  or  business,  means  the  total  of  the  amoxuits 
received  or  accrued  from  the  sale  of  goods  or  services,  to  the  extent 
required  to  be  shown  on  the  return,  without  reduction  for  the  cost 
of  such  sales  or  services.  An  item  shall  not  be  considered  as      J 
omitted  from  gross  Inctme  if  information,  s\ifflcient  to  apprise  the  " 
district  director  of  the  nature  and  amount  of  such  items,  is  disclosed 
In  the  return  or  in  ajiy  schedule  or  statement  attached  to  the  return. 

*  «  * 

(26  C.F.R.,  Sec.  301.650l(e)4l.) 

Rev.  Rul.  55-171,  1955-1  Cum.  Bull.  80,  87: 

»  *  * 

Sec.  7.  Earned  Income. 

.01  Compensation  for  personal  services  rendered. — The  term  "earned 
income"  means  wages,  salaries,  professional  fees,  and  other  amounts 
received  as  compensation  for  personal  services  actually  rendered.  It 
does  not  Include  such  income  as  dividends,  other  distributions  of 
corporate  earnings  or  profits,  gambling  gains.  Interest,  rents,  or 
gains  or  profits  from  dealing  in  real  or  personal  property.  *  *  * 
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APPENDIX  B 
IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 
DAJIIEL  A.  ROBIDA, 

Petitioner 

V.  }     Bo.  20,592 

CONMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 

MOTION  OF  RESPONDENT  TO  RIMAUD  THE 
CASE  TO  THE  TAX  COURT 

Comes  now  the  Cormni sal oner  of  Internal  Revenue,  the  Respondent 
herein,  by  his  counsel  of  record,  amd  respectfully  moves  this  Court 
as  follows: 

WHEREAS, 

1.  This  case  involves  deficiencies  in  income  taxes  for  the 
years  I956  through  I96I  totalling  $^6,559-55,  from  Income  which  the 
Tax  Court  found  had  been  derived  by  the  taxpayer  from  gambling  with 
slot  machines  while  traveling  abroad  during  the  years  in  question. 
The  Tax  Court  sustained  the  Commissioner's  computation  of  the 
deficiencies  by  the  net  worth  plus  nondeductible  expenditure  method 
and  rejected  the  teoq>ayer's  primary  contention  that  he  had  received 
the  money  as  compensation  for  services  rendered  outside  the  United 
States  while  allegedly  teaching  others  to  diagnose  and  manipulate  slot 
machines  so  as  to  collect  Jackpots. 

2.  The  taxpayer  has  filed  a  petition  for  review  with  this  Court 
frcm  the  Tax  Court's  decision  in  favor  of  the  CooBissioner;  the  brief 
on  behalf  of  the  tsLxpeiyer  was  received  on  Jvine  21,  1966,  and  the  brief 
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on  behalf  of  the  Commissioner  is  now  due  on  July  21,  I966. 

3.  The  principal  contention  of  the  taxpayer's  brief  (pp.  2-13)  is 
that  he  was  unable  to  prove  his  case  before  the  Tax  Court,  where  he  was 
not  represented  by  counsel,  allegedly  because  he  did  not  have  certain 
personal  records  which  had  been  seized  by  the  German  police  when  he  was 
expelled  from  Germany  in  1963- 

h.     Counsel  for  Respondent  has  been  informed  by  the  Chief  Counsel 
of  the  Internal  Revenue  Service  that  its  San  Francisco  office,  prior 
to  the  Tax  Coirrt  trial,  made  copies  of  all  such  records  (i.e.  certain 
diaries  of  the  teucpayer)  then  in  its  possession  available  to  the 
petitioner  for  his  inspection;  that  petitioner  inspected  the  docvunents; 
and  that  petitioner  was  advised  that  he  could  make  use  of  them  at  the 
trial  if  he  so  desired. 

5.  On  May  I3,  I966,  prior  to  the  filing  of  the  taxpayer's  brief, 
counsel  for  the  Respondent,  despite  the  fact  that  the  material  is  not 
of  record  in  this  case,  furnished  the  taxpayer's  counsel  with  a  xeroxed 
copy  of  photostats  of  such  diaries  of  the  taxpayer  during  the  teocable 
years,  transmitted  with  the  Internal  Revenue  Service  files  in  this  case 
(See  Appendix  B  of  the  taxpayer's  brief.)  This  action  was  teJten  mainly 
because  the  taxpayer  was  not  represented  by  counsel  before  the  Tax  Court 

6.  On  receipt  of  the  taxpayer's  brief,  which  simply  reprints 
(Appendix  B)  Respondent's  transmittal  letter  of  May  13,  1966,  counsel 
for  Respondent,  on  June  22,  1966,  telephoned  counsel  for  the  taxpayer 
and  indicated,  in  the  interest  of  complete  fairness,  a  willingness  that 
the  case  be  remanded  to  the  Tax  Court  to  enable  the  taxpayer  to  offer 
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Into  evidence  and  to  testify  concerning  such  portions,  or  all,  of  the 
copies  of  the  diaries  which  he  believes  may  be  relevant  to  his  case. 

NOW  THEREFORE, 

Counsel  for  the  Respondent  with  the  concurrence  of  the  Chief 
Counsel  of  the  Internal  Revenue  Service  hereby  moves  that  this  Court 
enter  an  order  remanding  the  case  to  the  Tax  Court  to  permit  the 
taxpayer  to  offer  and  testify  concerning  the  aforementioned  material 
in  proceedings  therein;  and 

IN  THE  ALTERNATIVE,  in  the  event  this  Court  should  deny  the 
aforesaid  Motion,  the  Commissioner  of  Internal  Revenue,  by  his  counsel 
of  record,  respectfully  moves  that  this  Court  extend  the  time  for 
filing  the  brief  on  behalf  of  the  Respondent  for  60  days,  or  until 
September  19,  I966,  *  *  *  . 


MITCHELL  ROGOVIN 
Assistant  Attorney  General 
Counsel  for  the  Respondent 


Dated:  June  2k,   I966. 

[Caption  Omitted] 

ANSWER  OF  THE  COMMISSIONER  TO  PETITIONER'S  MOTION  IN 
OPPOSITION  TO  MOTION  TO  REMAND  AND  MOTION  FOR  FINAL  JUDGMENT 

Comes  now  the  Commissioner  of  Interneil  Revenue,  the  Respondent 

herein,  by  his  covinsel  of  record,  and  respectfully  states  to  this 

Court  as  follows: 
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1.  The  taxpayer  has  misinterpreted  the  Ccanmlssioner's  motion  to 
remand  the  case  to  the  Tax  Covirt,  and  Is  endeavoring  to  have  the 
taucpayer's  appeal  decided  without  the  benefit  of  the  Commissioner's 
brief  or  oral  argument.  The  Commissioner  has  never  confessed  error 
In  this  case  and  he  stands  ready  to  file  his  brief  and  present  oral 
argument  in  the  event  this  Covjrt  should  enter  an  order  that  the 
Commissioner  proceed  to  brief  the  case  in  accordance  with  paragraph 
5(b)  herein.  There  is,  of  course,  no  reason  for  the  Commissioner  to 
seek  a  new  trial,  as  alleged,  inasmuch  as  the  Tax  Covirt  has  decided 
the  case  In  the  Commissioner's  favor. 

2.  The  taxpayer  has  misrepresented  both  the  facts  emd  the  law. 
The  Commissioner's  abandonment,  prior  to  trial  in  the  Tax  Court,  of 
the  claim  for  a  50^  fraud  penalty  for  the  taxable  years  1956  through 
1961,  originally  made  in  the  notice  of  deficiency  dated  September  I8, 
1962  (R.  I-U3),  did  not  in  any  way  affect  the  deficiency  in  tax 
totalling  $46, 559*55  claimed  for  those  years.  The  Commissioner  has 
never  abandoned  his  claim  as  to  the  deficiency  for  those  years,  nor 
has  he  ever  abandoned  the  determination  that  there  were  grovinds  for 
jeopardy  assessment,  entirely  apart  from  the  abandoned  claim  for  fraud. 

3.  That  the  notice  of  deficiency  was  not  based  on  any  of  the 
material  seized  from  the  taxpayer  by  the  German  police  is  clearly  shown 
by  the  fact  that  such  notice  is  dated  September  I8,  I962  (R.  1-^3)  and 
that  the  seizvire  of  the  taxpayer's  records  by  the  German  police  was 
not  until  July,  1963  (R.  kl) .     In  fact,  the  opening  net  worth  used  in 
the  Commissioner's  computation  of  the  taxpayer's  deficiencies  for  1956 
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throtigh  1961  la  the  sane  figure  agreed  upon  as  the  closing  net  worth 
for  1955  In  a  prior  case  settled  with  the  taxpayer  involving  the  years 
19i+9  through  1955-  (R.  36.) 

k.     With  respect  to  the  xerox  copies  of  certain  photostats  of  the 
taxpayer's  notebooks  seized  by  the  German  police,  there  Is  attahced 
hereto  an  affidavit  from  Eugene  H.  Clrranl,  Esq.,  the  attorney  with 
the  Internal  Revenue  Service  who  tried  the  case  In  the  Tax  Court,  which 
shows  what  material  he  had  received  prior  to  the  trial  in  the  Tax  Court. 
The  circumstances  of  the  taxpayer's  incarceration  in  Germany  are  entirely 
irrelevemt  to  the  instant  tax  case.  The  originals  of  the  five  notebooks 
were  not  received  from  Germany  until  May,  I966,  as  shown  by  the  certified 
copies  of  letters  from  the  files  of  the  Internal  Revenue  Service,  also 
attached,  when  they  were  requested  in  connection  with  a  pending  suit  for 
refund  involving  years  subsequent  to  those  here  in  issue.  The  notebooks 
eu"e  clearly  marked  "Property  of  Daniel  A.  Robida",  and  a  comparison  of 
the  photostats  and  the  xerox  copies  of  the  photostats  with  the  originals 
discloses  that  the  xerox  copy  furnished  to  the  taxpayer's  attorney  was 
complete  and  in  the  exact  order  of  the  originals  with  the  exception  of 
blank  pages  in  the  notebooks.  Mr.  Cirannl's  affidavit  also  confirms  the 
manner  in  which  the  taxpayer  was  permitted  to  Inspect  the  photostats  of 
the  notebooks  and  that  he  declined  to  identify  them  as  his.  The  taxpayer 
should  not  be  permitted  to  obtain  a  reversal  of  the  Tax   Coxxrt's  Judgment 
affirming  the  Commissioner's  notice  of  deficiency  by  a  mere  failure  to 
identify  his  own  records. 
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5.  (a)  The  Commissioner  desires  to  give  the  taxpayer  every 
opportunity  to  offer  into  evidence  emd  to  testify  concerning  such 
portions,  or  all,  of  the  diaries  which  he  may  believe  to  be  relevant 
to  his  case,  particularly  since  he  was  not  represented  by  counsel 
before  the  Tax  Court.  For  this  reason,  the  Connnissioner  reiterates 
his  motion  that  this  Court  remand  the  case  to  the  Tax  Covirt  to  give 
the  taxpayer  full  opportunity  to  make  whatever  use  he  can  make  of 
his  records,  now  that  he  is  represented  by  counsel. 

(b)  The  Commissioner  is  entirely  satisfied  with  the  record  which 
was  made  in  the  Tax  Court,  and  we  believe  the  Teuc  Court  was  correct 
in  sustaining  the  deficiencies.  If  the  taxpayer's  motion  in 
opposition  to  remand  should  be  interpreted  to  mean  that  the  taxpayer 
does  not  wish  to  take  advemtage  of  the  opportunity  to  present  further 
evidence  from  his  note  books  which  have  been  made  available  to  him 
and  that  he  wishes  to  have  his  liability  determined  on  the  basis  of 
the  record  made  In  the  Tax  Court,  then,  in  the  alternative,  in  view 
of  the  delay  incurred  by  the  taxpayer' s  motion  in  opposition  to 
remsmd,  the  Conanissioner  respectfully  moves  thatthls  Court  extend  the 
time  for  filing  the  brief  on  behalf  of  the  Commissioner  until  30  days 
after  receipt  of  an  order  that  such  brief  be  filed. 

(c)  The  taxpayer's  motion  for  final  judgment  should  in  either 
event  be  denied. 

Respectfully  submitted. 


/s/  Mitchell  Rogovin 

MITCHELL  ROGOVIN 

Assistant  Attorney  General 

Counsel  for  the  Commissioner 


August  22,  1966. 
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[Caption  Omitted] 

AFFIDAVIT 

tate  of  California     ) 

)  ss 
ounty  of  San  Francisco  ) 

1,   Eugene  H.  Cirannl,  being  first  duly  sworn,  depose  and  say: 

1.  THAT  I  am  an  attorney  in  the  San  Francisco  Regional  Counsel's 
ffice,  of  the  Internal  Revenue  Service; 

2.  THAT  I  had  primary  responsibility  for  the  trleLL  of  the  above- 
ntltled  case  in  the  Tax  Covirt  of  the  United  States; 

3.  THAT  three  envelopes,  marked  "A",  "B",  and  "C",  were  a  part 
f  the  official  case  file  in  this  matter; 

k.  THAT  the  envelope  marked  "A"  contained  photostatic  copies 
f  five  notebooks  or  diaries  each  containing,  among  other  entries, 
le  statement  "property  of  Daniel  A.  Roblda"; 

5.  THAT  the  envelope  marked  "B"  contained  photostatic  copies  of 
jrrespondence  between  Daniel  A.  Roblda  and  certin  Swiss  banks; 

6.  THAT  the  envelope  marked  "C"  contained  photostatic  copies 

f  correspondence  of  a  personeJ.  natvire  between  Daniel  A.  Roblda  and 
thers,  some  of  which  made  reference  to  his  United  States  Individvial 
icone  tax  returns  for  the  years  1956,  I960,  and  1962; 

T«  THAT  according  to  written  memoramda  contemporaneously  pre- 
ured  by  affiant  with  respect  to  conferences  held  between  Daniel  A. 
5blda  and  affiant,  which  memoranda  are  a  part  of  the  official  files 
\  this  matter,  Daniel  A.  Roblda  was  advised  by  affiant: 


(a)  THAT  photostatic  copies  of  five  diaries  of  Daniel  A. 
Robida  were  in  the  official  Jnternal  Revenue  Service  files; 

(b)  THAT  Daniel  A.  Robida  could  examine  such  photostats 
whenever  he  wished  and  could  rely  on  them  in  any  manner;  but 

(c)  THAT  the  affiant,  acting  on  behalf  of  the  Commissioner, 
could  not  introduce  such  photostats  into  evidence  because  the  photo- 
stats were  not  properly  authenticated  and  because  Daniel  A.  Robida 
would  not  stipulate  as  to  the  acc;uracy  of  such  photostats; 

8.  THAT  Daniel  A.  Robida  did  in  fact  examine  such  photostats 
in  the  presence  of  affiant,  in  the  office  of  affiamt,  on  September 
16,  196k,   September  22,  196U,  and  October  I3,  1964,  and  he  took  notes 
from  those  photostats  on  each  of  those  occasions. 

9.  THAT  the  original  diaries  of  Daniel  A.  Robida  from  which  the 
photostats  in  the  envelope  marked  "A"  were  taken,  were  not  in  the 
possession  of  the  affiant  either  prior  to  or  during  the  Tax  Court 
trial,  and  in  fact  have  never  been  seen  by  the  affiant,  and 

10.  THAT  prior  to  the  trial  of  this  case  affiant  suggested  to 
Daniel  A.  Robida  on  several  occasions  that  he  stipulate  that  the 
photostatic  copies  of  the  diaries  contained  in  the  envelope  marked 
"A"  were,  in  fact,  accurate  copies  of  his  original  diaries,  but  he 
refused  to  do  so. 


/s/  Eugene  H.  Cirannl 
Eugene  H.  Cirannl 
Attorney 

Subscribed  and  sworn  to  before  me  this  seventeenth  day  of 
August,  1966. 

/s/  Marjorie  S»  Hamburger 
Notary  Public  in  and  for  the 
City  and  County  of  San 
Francisco,  State  of  California 
My  Commission  Expires  Sept.  2k, 
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EMORANIXJM 

REGISTERED  -  AIR  MAIL 


X):      Associate  Chief,  Appellate  Division      DATE:  AUG  15  1963 
San  Francisco,  Calif.  -  AP:SF:AS:RWM 

'ROM:     Office  of  International  Operations 
National  Office  (CP:I0:3:HWD) 

lUBJECT:  Daniel  A.  Robida 

Last  known  forvardlng  address: 
c/o  American  Express  Company 
30  Wllhelmstrasse 
Wiesbaden,  Gennany 


With  reference  to  our  recent  correspondence  with  your 
office  in  regard  to  the  above-named  taxpayer,  there 
is  trajismitted  herewith  the  materieLI  in  the  form  of 
photostats  made  available  by  the  Army  sind  Air  Force 
to  our  London  office,  as  follows: 

Contents  of  taxpayer's  notebooks  (5)  - 
Envelope  A 

Correspondence  between  taxpayer  and  Swiss 
banks  -  Envelope  B 

Other  correspondence  and  copies  of 

taxpayer '  s  r etums  for  1956,  i960,  and 
1962  -  Envelope  C. 


/s/  H.  W.  Drlscoll 
Attachments 
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UNITED  STATES  DEPARQffiNT  OF  JUSTICE 
Washington,  D.C. 
March  ik,   I966 


RMR:  JF:WAMiner:  Idb 
5-ll-2M^2 


Honorable  Mitchell  Rogovin 
Chief  Counsel 
Internal  Revenue  Service 
Washington,  D.C.  20221+ 

Re:  Daniel  A.  Robida  v.  United  States 
Civil  No.  44o8l  -  m   California 
Your  ref :  CC : RL-6597  S : HHPlaut/ Ip 

Dear  Mr.  Rogovin: 

Vath  reference  to  the  photostat  copies  of  the 
diaries  of  Mr.  Robida,  previously  furnished  this  office, 
it  is  requested  that  you  ascertain  the  whereabouts  of  the 
originals  of  these  disLries.  If  the  originals  are   unavail- 
able we  must  know  this  in  order  that  we  may  so  inform  the 
Court  in  preparation  for  the  introduction  of  the  photostats 
as  secondary  evidence. 

Sincerely  yours, 

RICHARD  M.  ROBERTS 
Acting  Assistant  Attorney  General 
Tax  Division 

By: 

JEROME  FINK 
Chief,  Refund  Trial  Section  No.   3 


I 


-  51  - 

MEMORANDUM 

CC:RL-6597   S:HHPlaut/lp 

TO:       DIRECTOR  OF  INTERNATIONAL  OPERATIONS       DATE:  MAR  1?  1966 
CP:I0:3:HBH 

FROM:     REFUND  LITIGATION  DIVISION 


SUBJECT:  Daniel  A.  Roblda  v.  IMlted  States 
Cl\ni  No.  Ul^OSl  (ND  Calif.) 

We  would  appreciate  It  If  you  vould  comply  with  the  request  of 
the  Department  of  Justice  contained  in  their  letter  dated  March  Ik, 
1966,  a  copy  of  which  Is  enclosed  herewith. 

We  have  had  previous  correspondence  In  this  matter.  Please  refer 
to  your  memoranda  of  January  25,  I966,  January  26,    I966  and  February  I8, 
1966. 

Your  reply  should  be  forwarded  to  this  office  for  transmittal  to 
the  Department  of  Justice. 


/s/  Jerome  D.  Sebastian 
Jerome  D.  Sebastian 
Chief,  Special  Income  Tax  Branch 


End.  No.  30: 

copy  of  letter  dated  3-14-66 
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MEMORANDUM 

TO:      Office  of  International  Operations      Date:  ik   APR  I966  (66. 
CP:I0:3:HBH 

FBCM:  Revenue  Service  Flepresentative  -  Bonn 

CP: 10:307  /e/  JLC 

SUBJECT:  Daniel  A.  Robida  v.  United  States 
Civil  No.  Ui^OSl  ND  Calif. 


The  original  diaries  of  Robida  were  delivered  by  the  Wiesbaden  police 
to  the  States  Attorney  in  that  city  on  December  ik,   1964.  A  check  on 
the  whereabouts  and  availability  of  these  diaries  is  now  being  made  in 
the  States  Attorney's  office  and  we  will  be  advised  of  the  results  in 
the  near  future. 
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MIMORAWDIJM 
REGISTERED 

TO: 


Office  of  International  Operations 
CPrI0:3:HBH 


DATE:   3  MAY  I966  (66-96) 


FRCM: 


Revenue  Service  Representative 
CP:I0:307  /s/  JLC 


Bonn 


SUBJECT:  Daniel  A.  Robida  v.  United  States 


Transmitted  herewith  are  the  five  notebooks  or  diaries  seized  from 
Robida  by  the  Wiesbaden  police.  The  letter  from  the  Department  of 
Justice  to  the  Chief  Counsel  did  not  indicate  any  necessity  for 
certification  of  these  documents,  so  I  assume  Mr.  Dody  of  O.S.I, 
or  Mr.  Hayes  of  C.I.D.  will  be  able  to  identify  them  if  they  axe 
offered  in  evidence  by  the  Government. 


Attachments  -  5 
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MEMORANDUM 

TO:      Director,  Refund  Litigation  Division        DATE:  MAY  10  I966, 
Office  of  Chief  Coxinsel 
CC:RL:S  -  H.H.  Plaut 

FROM:     Director  of  International  Operations 
CC:I0:3:HBH 

SUBJECT:  Daniel  A.  Robida  v.  United  States 
Civil  Number  H08I  (ND  Calif.) 

Transmitted  herewith  are  the  five  notebooks  or  diaries  seized  from 
Dsmiel  A.  Robida  by  the  Wiesbaden,  Germany  police. 

/s/  C.  d.  Fox 
Attachment 
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FEB  141367 


No.  20,592 
United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


iNIEL  A.  ROBIDA, 


Petitioner, 


vs. 


)jiAris.sTONER  OF  Interntal  Rem=:ni"e, 

Respondent. 


PETITIONER'S  REPLY  BRIEF 


HN  R.  SWENHSEK, 

120  Post  Stiwt. 

5nii  Fraiicisco,  California  94108, 

.  I  ffornei/  for  Petitioner. 


FILED 

NOV     ^  1965 


\NM 


.  B.  LUCK.  CLERlv 


4*U>WAL«M    PRINTINO    CO.,   SAN    rftANQiaOO 


Subject  Index 

Page 

riic  |ii'iiiciii;il  controversy  on  Ihis  ii|>|)cal  i.s  wiicthcr  tho  df- 
cisioii  of  iho  Tax  Court  shonli]  he  roversed  and  remanded 
for  new  Irijil  or  wlu'tlicr  judgment  sliould  be  entered  for 
Kol)i(la     1 

1.  The  Commissioner  admits  no  fair  trial    ] 

2.  Tile  ("oniniissioner  now  offers  to  mal<e  only  a  part  of 
Mr.  Rol)ida's  records  available  2 

3.  The  (|uesti()n  is  whether  the  (Jovomment  can  force  a 
new  trial  on  just  the  records  it  chooses 2 

'he  secondniy  controvei's.y  is  whether  the  trial  court  erred 
as  ;i  matter  of  law  in  not  entering  judgment  for  Robida   .  .       3 

1.  The  CIR  failed  to  follow  mandatory  code  procedure  in 
making  jeopardy  assessment  and  deficiency  dotei-mina- 
tion    3 

(a)  Code  requirements  for  notices 3 

(b)  Constitutional   need   for  notices   4 

(c)  Notices  were  not  given  5 

2.  The  CTR  got  around  the  statute  of  limitations  by  use  of 
false  fraud  charges  5 

(a)  .leopardy  and  deficiency  were  based  on  fraud  ....       5 

(b)  Admission  of  no  fraud  was  an  admission  of  no 
jeopardy  6 

(c)  Admission  of  no  jeopardy  amounted  to  abatement       6 

(d)  Statute  of  limitations  had  run  on  yeai-s  1956-1960 
when  (ioveniment  aniumnced  abandonment  of 
jeopardy  grounds 7 

(e)  1961  is  barred  by  statute  now  7 

3.  The  net  worth  method  was  not  open  to  the  Commis- 
sioner           7 

4.  Net  worth  was  not  proved  7 

'he  Tax  Court  had  authority  to  determine  all  amounts  as- 
sessed and  to  recognize  an  abatement  of  the  jeopaixJy 
assessment    8 


ii  Subject  Index 

Page 

1.  Assessment  after  notice  of  deficiency  8 

2.  Assessment  and  collection  befoi'e  court  review 9 

3.  A  suit  for  refund  is  not  necessary  10 

The  Commissioner's  argument  on  denial  of  exemption  under 
Internal  Revenue  Code  Section  911  is  not  germane  to  the 
issues.  His  position  falls  because  of  the  true  issue  in  the 
case :  unfair  trial ;  burden  of  proof ;  statute  of  limitations    10 

1.  Failure  of  IRC  to  produce  records  amounted  to  an 
admission  of  correctness  of  returns 10 

2.  Atttempted  disallowance  of  §911  exemption  was  based 

on  fraud    11 

3.  After  CIR  abated  the  jeopardy  assessment  by  abandon- 
ing the  ground  of  fraud,  the  three  year  statute  came 
into  play   11  ' 

The  Commissioner  has  in  effect  conceded  Mr.  Robida's  posi- 
tion on  the  main  controvereies  in  this  case  12 

1.  The  Commissioner  found  on  or  before  December  19, 
1962,  that  jeopai'dj^  did  not  exist  and  that  there  was  no 
ground  for  deficiency  determination.  At  that  time  he 
abated  the  assessment  despite  his  claim  to  the  contraiy     12 

(a)  After  IRC  finds  no  jeopardy  exists,  Section  6861 
(g)  of  the  Internal  Revenue  Code  provides  that 
period  of  limitations  be  determined  as  if  no  jeop- 
ardy assessment  was  made   12 

(b)  IRC  found  jeopardy  did  not  exist 13 

(c)  IRC  continued  to  assert  the  false  fraud  claim  ...     13 

(d)  IRC  cannot  exercise  discretion  to  deprive  taxpayer 

of  statutoi-y  rights 14  4 

2.  Respondent  admits  access  to  Robida's  records  15 

3.  Respondent  admits  withholding  records  from  Robida  .  .     16 

4.  The  Government  has  guilty  knowledge  of  the  seizure  of 
Robida's  records 17 

5.  The  Commissioner  wrongfully  made  the  statute  of  limi- 
tations covering  fraud  appear  to  be  the  controlling 
statute    18 

Conclusion   19 
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'etitioiior's    roply    to    llio.so    portions    of    respondent's    brief 
w  liicli  were  i  Kin -responsive  to  the  issues  on  this  appeal  ...        i 

A.  Respondent  misstates  the  issue i 

B.  R('si)()iHl('nt  eri'oneously  nssunics  lli.-it  he  was  entitled  to 
a  i)rcsunii)tion  of  correctness  in  his  jeopardy  assess- 
ment and  tax  determination  ii 

C.  Respondent's  claimed  stipulation  as  to  opening  net 
worth  is  non-existent   iv 

D.  The  Commissioner  had  the  burden  of  proving  that 
income  reported  as  exempt  under  Internal  Revenue 
Code  Section  911  was  not  exempt.  Tlie  Commissioner 
failed  to  sustain  that  burden   iv 

E.  The  evidence  shows  that  Robida's  income  was  exempt      v 

F.  Mr.  Robida  was  never  given  an  opportunity  to  file  the 
bond  to  stay  jeopardy  assessment  vii 
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No.  20,592 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Daniel  A.  Robida, 

Petitioner, 
vs. 

Commissioner  of  Internal  Revenlt;, 

Tirspondcnt. 


PETITIONERS  REPLY  BRIEF 


THE  PRINCIPAL  CONTROVERSY  ON  THIS  APPEAL  IS 
WHETHER  THE  DECISION  OF  THE  TAX  COURT  SHOULD 
BE  REVERSED  AND  REMANDED  FOR  NEW  TRIAL 

OR 

WHETHER  JUDGMENT  SHOULD  BE  ENTERED  FOR  ROBIDA 

l.    The  Commissioner  Admits  No  Fair  Trial 

Tlie  Commissioner  of  Internal  Revenue  admits  that 
there  was  no  fair  trial  heeause  the  Government  had 
access  to  Robida's  records  and  not  only  failed  to 
produce  them  but  failed  to  make  them  available  to 
Robida  (see  Re8])ondent's  Motion  to  Remand — Rc- 
siwndent's  Brief  41-43). 


2.  The  Commissioner  Now  Offers  to  Make  Only  a  Part  of  Mr. 
Robida's  Records  Available 

The  CIR  in  his  Motion  to  Remand  hopes  to  cure  the 
injustice  by  making  part  of  Robida's  records  available 
to  him  (see  Ciranni's  Affidavit— Respondent's  Brief 
47-48).  (Some  copies;  some  originals;  all  unauthenti- 
cated.  [See  Respondent's  intergovernmental  memo- 
randa, Respondent's  Brief  49-54].) 

(Compare  Robida's  Affidavit  in  Appendix  B  of  this 
Brief,  detailing  his  records,  with  intergovernmental 
memoranda  (Resi^on dent's  Brief  49-54)  and  Ciranni's 
Affidavit  (Respondent's  Brief  47-48)  showing  only 
part  of  records  now  l^eing  offered  by  Government.) 

3.  The  Question  Is  Whether  the  Government  Can  Force  a  New 
Trial  on  Just  the  Records  It  Chooses 

The  main  controversy  boils  down  to  the  issue  of 
whether  a  fair  trial  is  now  possible.  The  impossibility 
of  a  fair  trial  is  shown  by  Robida's  allegations  in  his 
Affidavit   in   suppoi-t   of  his   Motion   for   Judgment 
(Appendix  B)  wherein  he  shows  the  nature  and  ex- 
tent of  seized  records  and  limited  access  accorded  him, 
and  the  failure  of  the  Govermnent  to  controvert  those 
allegations  in  any  effective  way.  It  should  be  noted  I 
that  the  governmental  correspondence  (Respondent's 
Brief  49-54)   confirms  Robida's  allegations  that  the; 
Government  has  access  to  his  records.  It  should  also'' 
be  noted  that  Ciranni's  Affidavit  (Respondent's  Brief 
47-48)   does  not  in  any  way  deny  Robida's  descrip- 
tion of  the  limited  access  that  was  afforded  him  of  the 
photostats  of  the  five  notebooks. 


rHE  SECONDARY  CONTROVERSY  IS  WHETHER  THE  TRIAL 
COURT  ERRED  AS  A  MATTER  OF  LAW  IN  NOT  ENTERING 
JUDGMENT  FOR  ROBIDA 

L.  The  CIR  Failed  to  Follow  Mandatory  Code  Procedure  in 
Making  Jeopardy  Assessment  and  Deficiency  Determination 

a)  Code  Requirements  for  Notices 

Tlic  statutes  clearly  distiiif^uisli  between  deficiency 
procedures  under  Int.  Rev.  Code  §6211  through  §6216, 
iVhere  assessments  and  collections  necessarily  follow  a 
ietermination  of  deficiency,  and  a  jeopardy  assess- 
nent  under  Int.  Rev.  Code  §6861  through  §6864,  where 
)otli  assessments  and  collections  may  precede  a  notice 
)f  deficiency  or  a  detennination  by  the  Tax  Court. 

'rhes(>  safeguards  include  Int.  Rev.  Code  §6303(a)' 
uul  §68()l(a),-  requiring  a  notice  of  demand  for  pay- 
nent  addressed  to  the  taxpayer  for  payments  of 
unomits  assessed  before  the  Commissioner  can  levy 


1  §630:5 (a)  reads: 

"(a)  Goiieral  Rule. — Where  it  is  not  othenvise  provided 
by  this  title,  the  Secrctaiy  or  his  delegate  shall,  as  soon  as 
praetieablc,  and  within  60  days,  after  the  making  of  an 
assessment  of  a  tax  pursuant  to  section  6'203.  give  notice  to 
each  iKM-son  liable  for  the  unpaid  tax,  stating  the  amount 
ami  drmdntJing  paumrnt  thereof.  Such  notice  shall  be  left  at 
the  dwelling  or  usual  place  of  business  of  sucii  person,  or 
shall  be  sent  by  mail  to  sucli  person's  last  known  address." 
t  Emphasis  added) 

2§6861(a)  reads: 

"(a)  Authority  for  Making. — If  the  Secretary  or  his 
delegate  believe  that  the  assessment  or  collection  of  a  defi- 
ciency, as  defined  in  section  (i'Jll,  will  be  jeoiiardizcd  by 
delay,  ho  shall,  notwithstanding  the  ]n-ovisions  of  section 
6213(a),  immediately  assess  such  deficiency  (together  with 
all  interest,  additional  amounts,  and  additions  to  the  tax 
l>rovidcHl  for  by  law),  and  notice  and  demand  shall  be  made 
liy  the  Secretary  or  his  delegate  for  the  payment  thereof." 
(Emphasis  added) 
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and  collect  the  amounts  assessed,  and  §6861  (b)'  re- 
quiring a  notice  of  deficiency  under  Int.  Rev.  Code 

§6212(a).^  - 

Two  notices  are  clearly  required  under  the  Code,  as 
was  held  in  United  States  v.  Ball,  326  F.2d  898.  Ball 
held  that  the  failure  to  show  notice  was  a  jurisdic- 
tional defect  and  "not  capable  of  cure  by  appellant's 
failure  to  raise  and  present  it  squarely  to  the  lower 
court." 

(b)  Constitutional  Need  for  Notices 

Because  of  the  nearly  absolute  discretion  given  to 
the  Commissioner  in  making  jeopardy  assessments. 
Congress  has  provided  various  safeguards  to  protect 
the  taxpayer  from  what  could  otherwise  result  in  a 
deprivation  "of  life,  liberty,  or  property,  without  due 
process  of  law"  in  violation  of  the  Fifth  Amendment 
to  the  Constitution. 


3§6861(b)  reads: 

"(b)  Deficiency  Letters. — If  the  jeopardy  assessment  is 
made  before  any  notice  in  respect  of  the  tax  to  which  the 
jeopardy  assessment  relates  has  been  mailed  imder  section 
6212(a),  then  the  Secretary  or  his  delegate  shall  mail  a 
notice  under  such  subsection  within  60  days  after  the  making 
of  the  assessment." 

4§6212(a)   reads: 

"(a)  In  General. — If  the  Secretary  or  his  delegate  deter- 
mines that  there  is  a  deficiency  in  respect  of  any  tax  imposed 
by  subtitles  A  or  B,  he  is  authorized  to  send  notice  of  such 
deficiency  to  the  taxpayer  by  certified  mail  or  registered 
mail." 


(c)  Notices  Were  Not  Given 

Tlic  Coiiiiiiissioiu'i-  made  no  .sliowiiit,^  <^f  liaviiig 
iiuvilcHl  tlic  taxpayer  a  dptnaiid  lor  payment  of 
amounts  assessed.  Instead,  the  records  clearly  show 
that  collectidn  by  levy  of  ;uii<iiiiits  assessed  was 
started  l)y  the  (lomniissioner  >\ugust  29,  1902,  before 
mailint;'  to  the  tax])ayer  a  notice  of  deficiency  (I-R. 
14H-1()9)  on  September  18,  19()2  (I-R.  44).  A  demand 
for  ])ayment  is  necessary  if  the  taxpayer  is  to  be 
allowed  his  rights  under  Int.  Rev.  Code  Section  ()863 
on  stay  of  collection  of  j(H)pardy  assessments.  As 
amounts  assessed  were  collected  by  the  Commissioner 
before  the  mailins^  of  the  notice  of  deficiency,  and  no 
notice  of  demand  for  payment  was  ever  e^ven,  the 
taxpayer  was  effectively  denied  his  right  to  Hie  a 
bond  to  stay  collection. 

For  this  reason,  as  well  as  other  reasons,  the  Tax 
Court  should  have  set  aside  jeopardy  assessments  and 
ordered  the  retui-n  of  all  amounts  assessed  to  the  tax- 
payer. As  stated  by  the  Federal  Court  in  Darnell  v. 
Toml>)ison,  220  F.2d  894,  a  Jeopardy  assessments  pro- 
cedure is  an  exception  to  the  nonually  accepted 
method  of  assessment  and  collection  of  taxes  and  it 
should  never  be  used  either  as  additional  penalty  or 
in  any  other  improper  manner. 

2.     The  CIR  Got  Around  the  Statute  of  Limitations  by  Use  of 

False  Fraud  Charges 
(a)  Jeopardy  and  Deficiency  Were  Based  on  Fraud 

I)Of]i  the  jeopardy  assessment  and  deficiency  deter- 
mination of  August  14,  1962,  were  based  on  failure  to 
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file  (I-R.  43-45)^  which  was  the  ground  for  fraud 
(II-R.  17,  11.  10-13).  The  years  1956,  1957,  1958  were 
then  outlawed  by  Int.  Rev.  Code  §6501  (a). 


(b)  Admission  of  No  Fraud  Was  an  Admission  of  No  Jeopardy 

The  Commissioner's  admission  of  abandonment  of 
the  fraud  charge  on  October  5,  1964,  was  tantamount 
to  an  admission  that  no  jeopardy  and  no  deficiency 
existed;  the  CIR  cannot  claim  inadequacy  of  records. 

(c)  Admission  of  No  Jeopardy  Amounted  to  Abatement 

The  admission  of  no  jeopardy  and  no  deficiency 
constituted  an  abatement  of  the  jeopardy  assessment 
and  claim  of  deficiency  as  a  matter  of  law.  The  Com- 
missioner in  fact  abated  the  jeopardy  assessment  and 
claim  of  deficiency  before  it  was  annoiuiced  in  Court 
on  October  5,  1964.  At  the  time  he  filed  his  answer 
denying  that  Petitioner  had  filed  his  tax  returns,  the 
Commissioner  in  fact  knew  that  Petitioner  had  in 
fact  filed  his  tax  returns  (II-R.  16-17). « 


^The  September  18,  1962  notice  of  deficiency  says: 
"Assessment  of  the  deficiencies  and  penalties  has  been  made 
under  the  provisions  of  the  internal  revenue  laws  applicable 
to  jeopardy  assessments."  (I-R.  43) 
The  accompanying  statement  says: 

"In  the  absence  of  adequate  records,  your  taxable  income 
has  been  computed  .  .  .". 

"The  50  percent  penalt}'  shown  herein  has  been  asserted 
under   the    provisions    of   section    6653(b)    of    the    Internal 
Revenue  Code  of  1954."  (I-R.  44) 
Page  2  of  the  statement  (I-R.  45)  says: 

"Since  no  rettirn  was  filed  for  the  taxable  year  1956,  your 
taxable  income  has  been  determined  as  follows:  ..." 
The  statement  makes  the  same  claim  of  no  return  filed  for  each 
of  the  affected  years  (I-R.  44,  51,  54,  57,  60). 

^At  the  trial  Mr.  Robida  inadvertently  referred  to  a  "time  in 
November".  The  letter  in  question  was  actually  dated  December 
19,  1962.    It  is  attached  hereto  as  part  of  Appendix  B,  page 


(d)  Statute  of  Limitations  Had  Run  on  Years  1956-1960  When  Oovem- 
ment  Announced  Abandonment  of  Jeopardy  Grounds 

Oil  October  5,  J9()4,  wlicti  llic  CAR  announced 
abaiidoimiciil  (if  nil  nf  his  grounds  IVn-  J('oi)ardy  as- 
sessment and  deficiency  dclci-iiiinatioii,  the  throe  year 
eitatiite  of  limitations  Iiad  liicii  run  on  all  of  the 
affected  years  ( 195()-l!)(il )  excejjt  the  year  1961,  the 
return  for  which  was  filed  in  1962. 

e)  1961  Is  Barred  by  Statute  Now. 

it  was  then  open  to  the  Commissioner  to  make  a 
new  deficiency  determination  for  1961,  but  he  failed 
to  do  so.  All  of  the  affected  years  are  now  barred  by 

K)r)Oi(a). 

I.  The  Net  Worth  Method  Was  Not  Open  to  the  Commissioner 
The  Commissioner  coiTectly  states  (lirief  page  15) 
hat  he  is  justified  in  using  the  net  wortli  method 
vhere  a  taxpayer's  records  are  non-existent  or  where 
lie>'  ai-e  considered  incomplete,  inacciu-ate,  or  Ln 
lonie  manner  unsatisfactory.  Of  coui'se,  that  route  is 
lot  open  to  the  government  where  the  government  has 
iccess  to  the  taxpayer's  records,  and  the  taxpayer 
loes  not  and  th(>  government,  as  here,  either  fails  to 
jroduce  the  records  or  to  make  them  available  to  the 
;axpayer  so  that  he  can  produce  them. 

I.    Net  Worth  Was  Not  Proved 

The  government  did  not  ])roduce  any  independent 
^'vidence  as  to  opening  net  worth.  Tlie  stipulation  as 

'cxvi.  It  is  to  be  noted  that  the  letter  incorrectly  advises  'Slv. 
Robida  that  "This  office  cannot  set  aside  the  assessment,  nor  en- 
tertain a  protest  ..."  but  cori'ectly  advises  him  that  the  matter 
is  within  the  jurisdiction  of  the  Tax  Court. 
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to  opening  net  worth  claimed  on  page  20  of  the  Com- 
missioner's Brief  is  non-existent.  The  government  had 
the  burden  of  proving  net  worth  because,  among  other 
reasons,  the  government  had  access  to  Robida's  rec- 
ords and  Robida  did  not.  The  stipulation  upon  which 
the  government  claims  to  rely  is  in  fact  a  disclaimer 
of  any  liability  for  the  years  as  to  which  the  stipula- 
tion is  said  to  exist  (I-R.  36). 


THE  TAX  COUItT  HAD  AUTHORITY  TO  DETERMINE  ALL  i 
AMOUNTS  ASSESSED  AND  TO  RECOGNIZE  AN  ABATEMENT  " 
OF  THE  JEOPARDY  ASSESSMENT 

The  statutory  scheme  clearly  gives  the  Tax  Court 
authority  to  redetermine  the  amounts  assessed  by  way 
of  jeopardy  assessment.  This  power  of  the  Tax  Court 
is  undoubtedly  required  by  the  Fifth  Amendment  to) 
the  Constitution  and  was  given  to  the  Tax  Court  by 
Congress  in  furtherance  of  constitutional  require- 
ments. 

1.    Assessment  After  Notice  of  Deficiency 

Under  Int.  Rev.  Code  Section  6404(b), 

"no  claim  for  abatement  shall  be  filed  by  a  tax- 
payer in  respect  of  an  assessment  of  any  tax  im- 
posed under  subtitle  A  or  B." 

Where  assessment  follows  a  notice  of  deficiency, 
sufficient  judicial  review  of  administrative  determina- 
tion is  provided  for  in  either  the  Tax  Court  or,  if 
the  taxpayer  pays  the  tax,  in  the  Court  of  Claims  or 
a  Federal  District  Court. 


2.    Assessment  and  Collection  Before  Court  Review 

Howevei',  in  u  jcoimrdy  assessment  before  a  decision 
of  a  Tax  Court,  tlic  Tax  Court  must  have  broader 
jui-isdiction  llian  in  its  .jurisdiction  over  an  ordinary 
petition  to  redetermine  a  deficiency;  otiici-wisc,  judi- 
cial review  would  not  he  effectively  pi-ovided  for  on 
administrative  actions,  it  is  midoubtedly  for  this 
reason  and  in  respect  of  constitutional  j^ovemment 
that  Congress  in  enacting  Int.  Rev.  Code  Section 
6861(c)  gives  the  Tax  Court 

"...  jurisdiction  to  redetennine  the  entire 
amount  of  the  deficiency  and  of  all  amounts 
assessed  at  the  same  time  in  comiection  there- 
with." (Emphasis  added) 

Where  a  jeopardy  assessment  is  made  before  the 
decision  of  the  Tax  Court,  a  Hmited  power  in  the  Tax 
Court  only  to  redetennine  the  deficiency  would  be 
meaningless  since  the  Court  could  take  no  action  to 
abate,  or  to  set  aside  in  part  or  in  whole,  the  actual 
assessment.  Where  collection  of  the  amomits  assessed 
has  preceded  a  Tax  Court  decision,  the  taxpayer 
would  have  no  right  to  a  refund  of  amounts  assessed 
and  collected  imless  he  could  sue  for  a  refund. 

The  statutory  scheme  is  ch'ar:  Where  assessment  but 
not  collection  precedes  a  Tax  Court  decision,  the  Tax 
Court  has  jurisdiction  to  redetermine  the  deficiency 
and  amounts  assessed;  and  where  collection  of 
amounts  assessed  precede  the  Tax  Court  decision,  the 
Tax  Court  has  authority  to  order  the  return  of  all 
amounts  collected,  l)y  either  a  cash  refund  or  by 
credit. 
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3.    A  Suit  for  Refund  Is  Not  Necessary 

Under  Int.  Rev.  Code  Section  6861(f),  it  is  clear 

that  a  suit  for  refund  is  not  necessary  since  this 

section  provides: 

"If  the  amount  already  collected  exceeds  the 
amoimt  determined  as  the  amomit  which  should 
have  been  assessed,  such  excess  shall  be  credited 
or  refunded  to  the  taxpayer  as  provided  in  Sec- 
tion 6402,  without  the  filing  of  claim  therefor." 

The  intent  of  Congress  is  clear:  The  Tax  Court  has 
jurisdiction  to  finally  dispose  of  all  matters  relevant 
to  a  jeopardy  assessment  where  collection  of  amounts 
assessed  precede  the  Tax  Court  decision. 


THE  COMMISSIONER'S  ARCtUMENT  ON  DENIAL  OF  EXEMPTION 
UNDER  INTERNAL  REVENUE  CODE  SECTION  911  IS  NOT 
GERMANE  TO  THE  ISSUES.  HIS  POSITION  FALLS  BE- 
CAUSE OF  THE  TRUE  ISSUE  IN  THE  CASE:  UNFAIR  TRIAL; 
BURDEN  OF  PROOF;  STATUTE  OF  LIMITATIONS 

Respondent's  Brief  is  not  responsive  to  the  issues 
raised  in  either  Appellant's  Opening  Brief  or  in  his 
Motion  for  Judgment.  The  Commissioner's  argument 
on  §911  is  one  example,  and  for  that  reason  will  be 
treated  more  fully  in  Appendix  A  to  this  Brief. 

All  issues  in  this  case  depend  upon  the  controversy 
as  to  fairness. 

1.  Failure  of  IRC  to  Produce  Records  Amounted  to  an  Admis- 
sion of  Correctness  of  Returns 

The   Commissioner's   refusal   to   produce   Robida's 

records  and  his  denial  of  those  records  to  Robida  not 
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only  cast  the  burden  of  itioof  ;i.s  to  all  issues  upon  the 
Coiniiiissioiirr,  including-  any  issue  as  to  the  operation 
and  effect  of  int.  I\(\.  Code  §911,  but  also  prevented 
and  si  ill  prevent  Robida  fidni  making  any  effective 
sliowinn'  in  suppoi-t  ol'  liis  incoinc  tax  reports  as  filed. 
Tlic  governinonl's  failure  in  this  i-egard  is  tantamount 
to  an  admission  that  Robida's  income  tax  I'cturns 
were  correct  as  filed.  That  corivctness  should  now  be 
recognized  by  the  Court. 

2.  Attempted  Disallowance  of  §911  Exemption  Was  Based  on 
Fraud 

Since  the  government's  deficiency  determinations 
and  jeopardy  assessments  were  both  made  on  the 
gTounds  of  failure  to  file,  fraud  and  inadequacy  of  rec- 
ords and  since  none  of  those  groimds  are  now  avail- 
able to  the  Commissionei'  no  claim  of  the  Com- 
missioner based  on  those  gi"ounds,  including  any 
[ittem])ted  disallowance  of  exemption  under  §911  is 
now  availabh'  to  the  Commissioner. 

J.  After  CIR  Abated  the  Jeopardy  Assessment  by  Abandoning 
the  Ground  of  Fraud,  the  Three  Year  Statute  Came  Into 
Play 

Under  Code  Section  ()861(g)  after  an  abatement  of 
a  jeopardy  assessment  the  Statute  of  T.imitations  must 
be  calculated  as  though  there  were  no  jeojiardy  as- 
sessment. The  three  year  Statute  of  I.imitations  pro- 
vided by  Int.  Rev.  Code  §8501  (a)  then  a])i)]ies.  The 
Connnissioner's  attempted  disallowance  of  exemption 
under  §911  as  well  as  all  of  the  other  of  Commis- 
sioner's contentions  therefore  fall  because  of  the  oper- 
ation of  Section  6501(a).  The  Commissioner's  argu- 
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ment  for  the  operation  of  the  six  year  period  proAdded 
by  Int.  Rev.  Code  §6501  (e)  is  no  more  valid  than  any 
other  claim  of  the  Commissioner.  §6501  (e)  can  only 
operate  if  the  taxpayer  omits  from  his  gross  income 
an  amount  in  excess  of  25%  of  the  amount  of  gross 
income  stated  in  the  return.  The  Government  cannot 
now  claim  this  25%  amount  because  it  was  also  based 
upon  failure  to  file,  fraud  and  inadequacy  of  records. 

It  must  be  emphasized,  however,  as  pointed  out  in 
Petitioner's  Opening  Brief,  page  9,  that  IRC 
§6501  (e)  (iii)  provides  that  in  determining  the  amount 
omitted,  there  shall  not  be  taken  into  account  any 
amount  disclosed  in  the  return  or  in  a  statement  at- 
tached to  the  return. 

In  claiming  exemptions  under  IRC  §911,  Mr. 
Robida  disclosed  the  smns  which  the  Commissioner 
now  seeks  to  disallow  as  exempt.  (I-R.  68,  74,  81,  86, 
93,  98,  103). 


THE  COMMISSIONER  HAS  IN  EFFECT  CONCEDED  MR. 
ROBIDA'S  POSITION  ON  THE  MAIN  CONTROVERSIES  IN 
THIS  CASE 

1.  The  Commissioner  Found  on  or  Before  December  19,  1962, 
That  Jeopardy  Did  Not  Exist  and  That  There  Was  No 
Ground  for  Deficiency  Determination.  At  That  Time  He 
Abated  the  Assessment  Despite  His  Claim  to  the  Contrary 

(a)  After  IRC  Finds  No  Jeopardy  Exists,  Section  6861(g)  of  the  In- 
ternal Revenue  Code  Provides  That  Period  of  Limitations  Be 
Determined  as  If  No  Jeopardy  Assessment  Was  Made 

"(g)     Abatement  if  Jeopardy  does  not  Exist. 

— The  Secretary  or  his  delegate  may  abate  the 
jeopardy  assessment  if  he  finds  that  jeopardy 
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(Iocs  Jioi  exist.  Sucli  uhatcmcnl  may  not  be  made 
aflci-  a  (locision  of  tho  Tax  Court  in  respect  of 
tlic  (Icficiciicy  lias  been  rendered  or,  if  no  peti- 
tion is  filed  with  tlie  Tax  Court,  after  the  ex))ira- 
tion  of  the  ])enod  for  iWuip;  such  petition.  The 
period  of  limitation  on  the  tnaUijif?  of  assessments 
and  h'vy  or  a  proceeding;"  in  eoui't  f'oi-  eonection, 
in  respect  of  any  defici(!ncy,  shall  he  determined 
as  if  the  jeopard//  assesswrut  so  abated  liad  not 
been  made,  except  that  tlie  running?  of  such 
period  shall  in  any  event  be  susjiended  for  the 
period  from  the  date  of  such  jeopardy  assess- 
ment luitil  the  expiration  of  the  l()th  day  aftta* 
the  day  on  which  such  Jeopardy  assessment  is 
abated."  (Emphasis  added) 

(b)  IRC  Found  Jeopardy  Did  Not  Exist 

When,  on  December  19,  19(i2,  the  Commissioner 
wrote  "The  income  tax  returns  to  which  you  refer  in 
your  letter,  have  been  located"  (A]jpeudlx  B,  page 
xxvi),  he  then  found  that  jeopardy  did  not  exist 
within  the  meaning  of  Int.  Jiev.  Code  §68Gl(g). 

(c)  IRC  Continued  to  Assert  the  False  Fraud  Claim 

Thereafter,  in  his  answer  and  up  to  the  time  of 
trial,  the  Commissioner  chuig  to  his  false  claim  of 
fraud,  thereby  gaining  an  advanti\ge  with  respect  to 
the  statute  of  limitations  to  which  he  was  not  entitled. 
Since  his  entire  position  was  based  on  this  claim  of 
fraud,  the  Commissioner  by  steadfastly  maintaining 
it  also  willfully  and  wrongfully  refused  to  refimd  the 
monies  which  he  had  seized  and  refused  to  admit  the 
abatement  to  which  Mr.  Robida  was  then  entitled. 
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(d)  IRC  Cannot  Exercise  Discretion  to  Deprive  Taxpayer  of  Statutory 
Eights 

Any  exercise  of  discretion  granted  by  law,  whether 
exercised  by  the  courts  or  by  some  other  branch  or 
department  of  the  Grovemment,  must  not  be  done  in 
such  a  way  as  to  deprive  the  taxpayer  of  statutoiy 
protections  conferred  by  Congress,  or  as  to  deprive 
him  of  due  process  of  law  imder  the  Fifth  Amend- 
ment. 

Section  6861(g)  recognizes  that  the  Commissioner's 
discretion  in  determining  when  to  abate  an  assessment 
cannot  be  done  in  such  a  way  as  to  deprive  the  tax- 
payer of  the  benefit  of  the  statute  of  limitations. 

The  words  "if  he  finds  that  jeopardy  does  not  exist" 
cannot  be  construed  to  mean  that  the  Commissioner 
can  both  find  and  not  find,  at  the  same  time  and  with 
relation  to  the  same  matter,  so  as  to  deprive  the  tax- 
payer of  his  rights  mider  the  Code. 

When  the  Commissioner  found  that  the  grounds  for 
jeopardy  assessment  (failure  to  file,  which  was  the 
basis  of  fraud)  did  not  exist  (December  19,  1962,  let- 
ter, Appendix  B,  j>age  xxvi)  he  could  not  at  the  same 
time  hold  the  position  that  jeopardy  did  exist  and 
thereby  deprive  Mr.  Robida  of  the  benefits  of  the 
statute  of  limitations. 

The  provision  of  that  section  requiring  application 
of  a  different  period  of  limitations  in  the  event  of  an 
abatement  clearly  shows  that  the  discretion  as  to 
abatement  must  be  exercised  with  regard  to  statutorj^ 
protections.    If    by    use    of    assessment    procedures 
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groinulod  on  fraud  tlio  Commissioner  avoids  the  ordi- 
nary tlii-f'f  yoar  pcritKl  of  limitations  i)r('scribed  !)y 
§()5()l(aJ,  llnis  do})rivin,c:  tlic  t^ixpayor  of  tlic  protec- 
tion of  that  statute,  and  then  tinds  that  there  was  no 
fraud  and  hence  no  ground  for  the  assessment,  the 
Commisvsioner  nnist,  in  order  to  give  the  taxpayer  the 
benefits  wliich  Congress  clearly  intended,  recognize 
an  abatement.  Otherwise  he  would  have  the  power  to 
thwart  the  intent  of  Congress  by  ado])ting  two  incon- 
sistent positions  at  the  same  time  and  on  the  same 
sul)ject,  thus  working  an  injustir-e.  That  is  exactl.v 
what  the  Conunissioner  lias  done  in  this  ease  by  first 
niakijig  and  then  maintaining  a  false  claim  of  fraud. 

The  Commissioner  could  have  used  statutory  pro- 
cedures to  fiJe  a  new  notice  of  deficiency  so  as  to 
protect  the  Government  on  the  statute  of  limitations. 
He  did  not  use  such  procedures  but  instead  chose  to 
maintain  a  false  position  to  deprive  the  tax]iayer  of 
statutoiy  protections.  The  Commissioner  must  now 
accept  the  consequences  of  that  choice. 

2.    Respondent  Admits  Access  to  Robida's  Records 

In  a  footnote  on  page  15  of  his  Brief,  the  Coimnis- 
sioner  makes  his  answer  to  Petitioner's  Opening 
Brief.  The  Commissioner  attempts  to  dispose  of  the 
burden  of  proof -records  isvsue  in  the  last  scnt^^nce  of 
that  footnote  liy  saying  that  tlu^  tax]iayer  did  not 
choose  to  make  a  formal  demand  on  the  Commissioner 
for  "these  ])hotostats".  Nowhere  does  the  Conunis- 
sioner deny  or  siM-iously  attempt  to  traverse  the  alle- 
gations   concerning    his    records    cont<iined    in    Mr. 
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Robida's  affidavit  in  support  of  his  Motion  for  Judg- 
ment although  it  was  certainly  within  the  power  of 
the  Government  to  do  so  through  Mr.  Dody  of  OSI 
or  Mr.  Hayes  of  CID  (see  page  53  of  Commissioner's 
Brief) ,  or  through  any  of  the  various  personnel  of  the 
Office  of  International  Operations,  the  Revenue  Ser^^- 
ice  representative  in  Bonn  or  various  German  officials 
with  whom  they  dealt.  What  they  were  in  a  position 
to  deny  and  did  not  deny  should  be  taken  as  true. 

3.    Respondent  Admits  Withholding  Records  From  Robida 

The  affidavit  of  Ciranni  submitted  by  the  Commis- 
sioner in  opposition  to  Mr.  Robida's  affidavit  and 
Motion  for  Judgment  in  no  way  contradicts  Mr. 
Robida's  statement  that  the  records  that  were  shown 
to  him  by  Mr.  Ciranni  were  incomplete;  that  he  was 
not  permitted  to  handle  them  for  any  appreciable 
length  of  time;  that  Mr.  Ciramii  indicated  that  the 
Government  might  have  other  records  but  could  not 
show  them  to  Mr.  Robida;  that  Internal  Revenue 
Service  agents  would  neither  confirm  nor  deny  that 
they  had  additional  records  in  Washington  or  else- 
where; that  Mr.  Robida  was  only  allowed  a  brief 
inspection  of  certain  photostatic  copies  at  the  Tax 
Court  hearing  in  San  Francisco. 

What  the  Government  is  in  essence  doing  is  giving 
Mr.  Robida  momentary  glimpses  of  what  are  claimed 
to  be  photostats  of  fragmentary  records  and  then 
damming  Mr.  Robida  because  he  refuses  to  accept 
them  as  either  complete  or  correct. 
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The  Govemmont's  attotnptcd  disrlaimfr  in  that 
f'ootnoto  of  any  responsibility  for  Kobida's  records 
will  not  wash.  The  mere  fact  that  the  (lovernnient 
now  claims  to  have  some  photostats  and  some  orifrinals 
of  Robida's  records  shows  that  they  had  access.  The 
interdepartmental  letter  of  Aup^nst  If),  1963  (irdgc  49 
of  Respondent's  Brief),  shows  that  the  Government 
has  long  had  access  to  the  records.  The  letter  of  May 

3,  1966  (page  53  of  Respondent's  Brief)  shows  that 
originals  w(>re  no  particnlar  problem  to  the  Govern- 
ment. 

4.  The  Government  Has  Guilty  Knowledge  of  the  Seizure  of 
Robida's  Records 

Mr.  Ciramii's  remark  to  the  Court  on  page  56  of 
Vol.  II  of  the  Reporter's  Transcript  that  he  knows 
the  answer  to  Robida's  mistreatment  in  Germany 
confirms  Robida's  repeated  claijn  thronghont  the  trial 
and  his  claim  on  ])age  2  of  his  affidavit  that  his  rec- 
ords were  seized  by  the  United  St<ates  Govenmient 
and  the  German  Police  acting  in  concert.  It  ^^^ll  not 
do  for  the  Commissioner  now  to  claim  the  benefits  but 
disoANTi  the  burden. 

In  that  footnote  the  Commissioner  makes  an  odd 
attempt  at  exculpation  by  saying  that  he  did  not  use 
any  of  the  photostats  of  the  taxpayers  records  held 
by  the  German  Police  in  computing  the  net  worth 
statement  since  the  record  seizure  came  after  the  defi- 
ciency notice.  "What  that  has  to  do  with  the  case  is 
hard  to  see,  but  it  does  show  that  the  Commissioner 
is  hard  put  to  find  an  argmnent.  He  seizes  upon  the 
circmiistancc  that  on  page  3  of  his  Opening  Brief  Mr. 
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Robida's  attorney  indicates  that  the  Germans  got  the 
records  from  the  Internal  Revenue  Service.  Of  course, 
Mr.  Robida's  claim  right  along  has  been  as  stated  on 
page  2  of  his  affidavit  that  his  records  were  seized  by 
the  United  States  Government  and  German  Police. 
Perhaps  Mr.  Dody  of  the  OSI  or  Mr.  Hayes  of  the 
CID  would  know  something  about  that. 

The  Commissioner's  idea  of  fairness  apparently  is 
encompassed  in  that  paragraph  of  the  footnote  ap- 
pearing on  page  16  of  Ms  Brief  wherein  he  indicates 
that  in  the  "interest  of  fairness,  since  the  taxpayer 
was  not  represented  by  counsel  in  the  Tax  Court,  on 
May  13,  1966,  counsel  for  the  Commissioner  furnished 
the  taxpayer's  coimsel  with  a  Xerox  copy  of  the 
photostats  of  the  taxpayer's  five  diaries  .  .  ."  and 
offered  to  remand  the  case  and  allow  Robida  to  use 
the  copies  of  those  five  diaries.  This  magnanimity  is 
somewhat  lessened  by  the  Commissioner's  observation 
in  the  last  sentence  of  the  first  paragraph  of  that 
footnote  where  he  indicates  that  the  taxpayer  did  not 
choose  to  make  a  formal  demand  on  the  Commissioner 
for  "these  photostats".  One  wonders  what  good  such 
a  demand  would  have  been  to  Robida  when  he  indi- 
cates on  page  5  of  his  affidavit  that  he  was  not  allowed 
to  see  his  records  although  he  demanded  that  they  be 
returned  to  him  many,  many  times.  Robida  did  make 
a  formal  demand  (See  I-R.  36). 

5.     The  Commissioner  Wrongfully  Made  the  Statute  of  Limi- 
tations Covering  Fraud  Appear  to  Be  the  Controlling  Statute 

The  Commissioner's  argiunent  with  reference  to 
records  is  akin  to  his  argimient  with  reference  to  the 
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Statute  of  Tiimitatious.  Up  to  Jind  includinf,^  tlic  time 
of  trial,  the  Coiumissioiicr  relied  uixiii  \'r;\\u\  (Int. 
Rov.  Code  §(i(ir);5(l)))  lui'  wliich  Int.  Rev.  Code 
§6501(c)(;J)  allows  an  assotisnicnt  at  any  time.  So 
lonff  as  the  ffovonimont  continued  to  persist  in  its  alle- 
gations of  Iraud,  knowini?  tliat  the  ba-sis  for  fraud 
was  false,  §6501(0)  (3)  appeared  to  be  llie  applieable 
statute,  lint  wbeii  the  Commissioner  at  time  of  tnal 
for  tbe  first  time  announc(>d  bis  abandonment  of 
fraud  so  tbat  §()r)01  (c)(3)  was  clearly  no  lont,^er 
applieable  and  §()501(a)  became  tbe  conti'ollinc^ 
statute,  Mr.  Kobida  tlien  beiny-  d('])rived  of  bis  i-ccords 
and  tbe  Court  diselaiminu;  any  jurisdiction  to  deal 
witb  tbe  wrongful  assessment,  Mr.  Robida  was  hardly 
in  a  position  to  go  about  amending  jileadings. 

Since  the  govermnent  can  no  longer  niaintain  its 
false  position  of  fraud ;  and  its  deficiency  detennina- 
tion  and  jeopardy  assessment  of  August  14,  1962,  have 
been  abandoned,  it  is  now  open  to  Mr.  Robida  for  the 
first  time  on  this  a]i])eal  to  apprise  the  Court  that  any 
n(>w  assessment  or  deficiency  determination  are  barred 
by  Int.  Rev.  Code  §6501  (a). 


CONCLUSION 
Whatever  the  reasons  the  govenunent  might  have 
had  for  its  treatment  of  Mr.  Robida  and  no  matter 
how  sincere  Mr.  Ciranui  oi"  any  other  of  the  Commis- 
sioner's counsel  or  agents  may  have  been  throughout 
the  history  of  this  case,  it  now  seems  abundantly 
evident  that  fairness  is  a  commodity  which  can  now 
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be  extended  to  Robida  only  by  a  Judgment  and  Order 
of  This  Honorable  Court  returning  the  moneys  which 
were  seized  from  him  under  cover  of  fraud,  together 
with  interest  and  costs  as  provided  by  law. 

Dated,  San  Francisco,  California, 
November  1,  1966. 

Respectfully  submitted, 

John  R.  Swendsen, 
Attorney  for  Petitioner. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

John  R.  Swendsen, 
Attorney  for  Petitioner. 

(Appendices  Follow) 
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Appendices. 


Appendix  A 


PETITIONER'S  REPLY  TO  THOSE  PORTIONS  OF  RESPOND  ENTS 
BRIEF  WHICH  WERE  NON-RESPONSIVE  TO  THE  ISSUES 
ON  THIS  APPEAL 

A.    Respondent  Misstates  the  Issue 

Respondent  says  (Briel  14;  tJiut  tlic  issue  is 
whetlicr  there  was  evidence  to  supi)ort  the  Tax 
Court's  Judgment. 

WJiether  tliere  was  evidence  to  sustain  llic  'lax 
Coui-t  findings  is  not  the  issue.  No  matter  Ik.w  inudi 
evidence  was  produced,  the  Tax  Coml's  judgment 
cannot  stand  for  the  reason  that  the  Government  de- 
prived Mr.  Robida  of  his  records  and  he  had  no  moans 
to  counter  auytliing  the  Govenunent  miglit  have  done 
or  any  evidence  it  miglit  have  adduced.  Tlie  issue  is 
remanding-  or  judgment  lor  Robida. 

Outside  of  the  net  worth  statement  itself,  the  only 
evidence  introduced  by  the  Government  was  the  testi- 
mony of  Mr.  Sliamberger,  whose  testimony  begins  at 
page  101  of  the  Reporter's  Transcript.  Nowhere  in 
that  testimony  is  there  any  attempt  to  establish  an 
opening  net  wortli  as  re(iuired  by  U.  S.  v.  Elci/,  \  ] 
AFTR  2d  711.  When  Mr.  Robida  asked  Mr.  Sham- 
berger  whetlier  he  could  say  if  all  the  account 
balances  are  accurate  at  the  time  the  sheet  was  made, 
Mr.  Ciranni  objected  and  the  Court  ruled  that  Sliam- 
berger  did  not  have  to  answer  l)ecause  the  question 
was  beyond  the  scope  of  direct  examination.  (TT-R. 
104)  That  aiip(>ars  to  be  the  extent  of  the  foundation 
laid  for  the  net  worth  statement. 
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B.  Respondent  Erroneously  Assumes  That  He  Was  Entitled  to  a 
Presumption  of  Correctness  in  His  Jeopardy  Assessment 
and  Tax  Determination 

On  page  19  of  his  Brief,  the  Commissioner  contends 
that  the  approval  by  the  Tax  Coui-t  of  his  determina- 
tion of  opening  net  worth  has  not  been  shown  to  be 
clearly  erroneous  and  should  be  sustained.  Through- 
out his  Brief,  the  Commissioner  appears  to  rely  upon 
a  presmnption  of  correctness.  By  assuming  that  pre- 
sumption, the  Commissioner  attempts  to  impose  upon 
Petitioner  the  burden  of  overcoming  it.  The  Commis- 
sioner has  not  cited  one  statutory  enactment,  judicial 
decision,  or  even  regulation  of  the  Commissioner  him- 
self, to  the  effect  that  when  the  Commissioner  has 
sole  access  to  a  taxpayer's  records  there  is  any  entitle- 
ment to  the  presimiption.  The  Commissioner  has  not 
cited  and  doubtless  camiot  cite  any  authority  to 
counter  U.  S.  v.  Heath,  147  F.Suppl.  877,  51  AFTR 
630  (affirmed  9th  Circuit  1958  in  2  AFTR  5627,  260 
F.2d  623),  amiouncing  the  rule  that  the  goveiTiment's 
failure  to  produce  the  records  it  had  access  to  carries 
a  strong  presiunption  that  the  records  would  be 
against  the  government's  position. 

Apparently  relying  upon  a  presumption  that  every- 
thing that  the  Commissioner  does  or  says  is  correct, 
the  Commissioner  on  page  20  of  his  Brief  argues  that 
the  opening  net  worth  for  1956  was  proved  by  a  stipu- 
lation for  the  closing  net  worth  of  1955.  There  is  no 
such  stipulation  in  the  record.  The  Comraiissioner  cites 
Cefaln  v.  Commissioner,  276  F.2d  122  (CA  5th); 
Shaw  V.  Commissioner,  252  F.2d  681  (CA  6th) ;  United 
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States  V.  Fenwick,  177  F.2(l  488  (CA  7th)  in  support 
of  his  position. 

In  Cefalu  as  in  tho  instant  (;a.so  the  govornment's 
case  was  based  upon  fi-aud.  In  Cefalu  the  Court  state<l 
"there  is  no  presumption  of  con-ectness  attached  to 
the  Commissioner's  findings  on  fraud". 

Shatv  is  not  in  ])oint.  Thc^  stij)ulation  made  for 
puiTK>ses  of  tliat  case  was  not  in  issue. 

In  Fenwick,  an  income  tax  ev;v.sion  case,  the  Court 
held  that  the  govenunent  has  the  burden  of  proof  and 
tliat  this  burden  never  shifts  to  the  defendant.  In 
Femvick,  a  judgment  of  conviction  was  reversed,  the 
Court  quoting  from  Brijan  v.  United  States,  175  F.2d 
223  (CCA  5tli)  wherein  the  Court  said: 

"The  net  worth  expenditures  method  of  estab- 
lishing net  income,  sought  to  be  applied  in  this 
case,  is  effective  only  if  the  computations  of  net 
worth  at  the  beginning  and  at  the  end  of  the 
questioned  periods  can  reasonably  be  accepted  as 
accurate." 

The  government  cei*tainly  did  not  sustain  any  such 
burden  in  the  Robida  case. 

In  Holland  v.  United  States,  348  U.S.  121,  cit«l  by 
Respondent  on  page  20  of  his  Brief  to  support  its 
net  worth  calculation,  Justice  Clark  in  conmienting  on 
the  net  worth  method  stated: 

"One  basic  assiunption  in  establishing  guilt  by 
this  method  is  that  most  assets  derive  from  a  tax- 
able source,  and  that  when  this  is  not  tnie  the 
taxpayer  is  in  a  position  to  explain  the  dis- 
crepancy." 

Robida  was  not  in  such  a  position. 
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C.    Respondent's  Claimed  Stipulation  as  to  Opening  Net  Worth 
Is  Non-Existent 

On  page  20  of  his  Brief,  the  Commissioner  cites 

II-R.  68,  73-74  and  I-R.  36,  177  for  the  proposition 

that  Mr.  Robida  stipulated  to  an  opening  net  worth 

in  1956. 

II-R.  68  contains  notliing  remotely  resembling  a 
stipulation.  II-R.  73  to  74  amomit  to  a  question  and 
answer  quarrel  between  Mr.  Robida  and  Mr.  Lee  of 
the  govenmaent.  There  is  no  stipulation  there. 

In  I-R.  at  page  36,  there  is  a  Request  and  Notice 
by  Mr.  Robida  wherein  he  states  that  he  made  a  prior 
settlement  with  the  Grovernment  for  the  years  ending 
with  1955  and  made  the  settlement  imder  protest,  be- 
lieving that  he  did  not  owe  any  tax  and  that  it  was' 
miderstood  in  1957  that  his  net  worth  statement  was 
not  complete.  That  is  not  a  stipulation. 

It  is  to  be  noted  that  m  that  Request  and  Notice 
on  page  36,  Mr.  Robida  requests  that  his  records 
seized  in  Wiesbaden,  Germany,  be  made  availa))le  to 
him. 

I-R.  177  does  not  contain  anything  that  can  be 
possibly  considered  a  stipulation. 


D.  The  Commissioner  Had  the  Burden  of  Proving  That  Income 
Reported  as  Exempt  Under  Internal  Revenue  Code  Section 
911  Was  Not  Exempt.  The  Commissioner  Failed  to  Sustain 
That  Burden 

Once  again,  the  circiunstance  of  Robida's  records 

comes  into  play.  Robida's  records  if  made  available 

to  him  would  show  not  only  where  he  was  from  time 


to  time,  })nt  from  whom  and  how  ho  dcrivcxl  liis 
uicoinc.  The  ffovcnimont  having  acco.ss  to  tliosc 
records  and  liavinj?  failed  to  produce  them  failed  in 
its  burden  of  j)roof. 

E.    The  Evidence  Shows  That  Robida's  Income  Was  Exempt 

Both  the  Commissioner  tuid  the  Tax  Court  assumed 
that  monetary  gains  derived  from  the  skillful  manip- 
ulation of  coin-operated  machines  in  such  a  manner 
as  to  elimijiate  the  element  of  chance  constituted 
gambling  incx)me.  However,  Int.  Rev.  Code  §4462 
(a)  (2)  defines  slot  machines  as  an  object  that  operates 
by  "the  application  of  chance".  The  machines  manip- 
ulated by  the  Petitioner  (Respondent's  ]3rief  24; 
II-R.  52,  53,  61,  66)  were  not  "slot  machines"  as 
defined  in  Int.  Rev.  Code  §4462(a)(2)  since  the  ap- 
plication of  chance  did  not  apj)ly  to  them.  Monetary 
gains  made  by  Petitioner's  ability  to  eliminate  the 
application  of  chance  were,  therefore,  not  gambling 
gains  under  Revenue  Ruling  55-171,  1955-1  Cimi.Bull. 
80,  87. 

Throughout  the  trial  b(.)th  coiuisel  for  the  Re- 
spondent and  the  Tax  Court  imply  that  there  is  some- 
thing reprehensible  about  skillfully  manipulating  coin 
operated  machines.  Surely,  the  person  who  by  skill  is 
enabled  to  (eliminate  tJie  applic<ation  of  chance  is 
behaving  in  a  more  intelligent,  rational  and  acceptable 
manner  than  the  person  who  constantly  loses  his  liard 
earned  money. 

The  Petitioner  did  not  gamble.  His  monetnn-  gains, 
if  taxable  at  all  must  by  the  process  of  elimination 
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have  constituted  earned  income  under  Int.  Rev.  Code 
§911.  No  one  has  ever  been  able  to  prove  that  Peti- 
tioner manipulated  coin  operated  machines  in  other 
than  a  completely  legal  maimer  (II-R.  33).  In  fact, 
the  Appellant  put  on  a  demonstration  before  a  group 
of  Air  Force  Grenerals  that  proved  to  them  his  ability 
was  a  legal  one,  and  the  demonstration  resulted  in  the 
dropping  of  charges  against  Petitioner  (II-R.  62). 
The  fact  that  Petitioner  made  substantial  earnings 
from  coin  operated  machines  and  could  prove  to  the 
satisfaction  of  very  high  ranking  and  responsible  Air 
Force  Officers  that  he  did  possess  extraordinary  skill 
in  pulling  the  handle  in  such  a  maimer  as  to  hit  a 
jackpot  shows  that  Petitioner  was  not  gambling.  His 
monetary  gains  constitute  earned  income  as  would 
that  of  any  other  self-employed  person. 

Since  Petitioner's  monetary  gains  were  not  gam- 
bling income,  they  would  not  be  taxable  at  all  unless 
they  are  "earned  income"  imder  Int.  Rev.  Code 
§911.  For  Petitioner's  monetary  gains  to  be  taxable, 
they  must  come  imder  Int.  Rev.  Code  §61  defining 
gross  income.  Thus,  Respondent's  argimient  (Reply 
Brief,  page  25)  proves  too  much.  If  an  overly  restric- 
tive interpretation  is  given  to  "earned  income",  then 
Petitioner's  monetary  gains,  which  are  clearly  not 
gambling  income,  would  not  be  earnings  at  all  and  thus 
not  part  of  gross  income  imder  Int.  Rev.  Code  §61. 
Petitioner,  however,  has  always  treated  and  con- 
sidered that  his  monetary  gains  constitute  income 
under  Int.  Rev.  Code  §61,  which  would  then  neces- 
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sarily  bo  oxomjit  as  earned  income  under  Int.  Rev. 
Code  §911. 

F.    Mr.  Robida  Was  Never  Given  an  Opportunity  to  File  the 
Bond  to  Stay  Jeopardy  Assessment 

At  page  31  of  liis  Brief,  tlie  Commissioner  argues 
that  institution  of  Tax  Court  proceedings  and  this 
appeal  do  not  operate  to  stay  tlie  Commissioner  from 
enforcing  a  jeopardy  assessment  in  the  absence  of  a 
bond. 

Mr.  Robida  was  never  given  a  chance  to  file  a  bond. 
On  August  29,  1962,  by  way  of  levy,  the  Government 
collected  more  than  is  now  admittedly  due  (I-R.  147- 
169).  It  was  not  until  September  18,  1962,  that  the 
IRS  mailed  a  notice  of  deficiency  to  Robida  at  Wies- 
baden, Germany  (I-R.  43). 

More  important  still  is  the  circumstance  that  there 
is  no  showing  that  a  notice  of  demand  for  payment 
was  ever  mode  upon  Mr.  Robida  as  required  by  Int. 
Rev.  Code  §6861  (a).  As  pointed  out  elsewhere  in  this 
Brief,  the  requirement  for  a  demand  for  pa\nnent  is 
jurisdictional  and  without  it  the  Govenmient's  case 
fails  entirely. 
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Appendix  B 


In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


No.  20,592 


Daniel  A.  RosroA, 

Petitioner, 

vs. 

Commissioner  of  Internal  Re\'Enije, 

Rcapondent. 


MOTION  IN  OPPOSITION   TO  MOTION  TO 

REMAND  AND  MOTION  FOR  FINAL 

JUDGMENT 

Petitioner  represents  and  moves  as  follows: 

In  Fairness  to  Petitioner,  Respomle)it's 
Motion  to  Bemand  Should  he  Denied 

In  his  Motion  to  Remand,  Respondent  indicates  a 
willingness  to  l)e  fair  (para^-aphs  5  and  6)  to  Mr. 
Robida,  by  making-  available  "a  Xeroxed  copy  of 
photostats"  of  certain  diaries  of  Petitioner.  As  ap- 
pears from  Mr.  Robida's  Affidavit  in  sn]>]")ort  of  this 
Motion,  those  records  are  incomplete  and  inade<niate 
and  can  no  longer  constitute  an  e\"identiary  basis  for 
any  contention  of  eitlier  party. 


The  ease  can  now  be  disposed  of  on  matters  of  law, 
and  this  Court  has  adequate  jurisdiction  to  do  so,  as 
appears  more  fully  hereinafter.  To  remand  mider 
these  cLrcmnstances  would  not  be  promotive  of  the 
ends  of  justice  but  would  continue  a  history  of  mifair- 
ness  which  is  now  too  long. 

The  Motion  of  the  CIR  Assumes  That  Issties  of  Fact 
Remain  Upon  Which  Mr.  Robida  had  a  Burden 
of  Proof 

Respondent,  m  his  Motion  to  Remand,  assvunes  (p. 
3)  that  the  records  which  he  now  offers  to  make  avail- 
able would  be  used  by  Mr.  Robida,  the  Petitioner,  to 
prove  his  contentions  at  a  further  trial  before  the 
Tax  Court. 

That  assumption  is  wrong  on  two  coimts.  In  the 
first  place,  as  Petitioner  points  out  in  his  Opening 
Brief  (p.  10),  the  CIR  at  the  time  of  trial  abandoned 
all  of  the  gromids  upon  which  his  Notice  of  Deficiency 
and  Jeopardy  Assessment  was  based.  Any  new  theory 
he  might  then  have  advanced  was  subject  to  proof  by 
the  Commissioner.  He  failed  in  that  and  cannot  now 
receive  a  new  trial  to  correct  his  failure.  He  has  not 
appealed. 

Second,  and  more  important,  it  appears  that  there 
was  no  issue  before  the  Tax  Court  and  nothing  for  it 
to  do  but  render  judgment  in  favor  of  Mr.  Robida. 

Since  the  Conmiissioner's  Notice  was  based  upon 
fraud,  failure  to  file  and  inadequacy  of  records,  and 
since  all  of  those  gi'ounds  were  abandoned,  he  in  effect 
abandoned  his  Deficiency  Notice  and  -Jeopardy  Assess- 


mont.  As  shown  on  RT  17,  lines  12-13,  the  frand  allf- 
gation  was  bjiscd  on  failure  tx)  file.  At  the  same  time, 
the  grounds  of  failure  to  file  neo-essarily  constituted 
the  basis  of  the  grounds  of  inade<iuacy  of  reeords. 
Moreover,  tlie  records  must  be  aaeumed  to  be  ade<piat« 
since  CIR  had  possession  and  control  of  them,  but  did 
not  introduce  them  in  evidence  in  order  to  show  a 
basis  foT'  tlie  net  worth  calculation. 

There  was  nothing  left  for  Mr.  Robida  to  contest. 
No  issue  then  remained  before  the  Tax  Court.  There 
was  no  burden  of  proof  to  sustain. 

After  the  CIR  Abandoned  his  Deficiency  Notice,  the 
Tax  Court  had  no  Jurisdiction  to  Make  Findings 
or  to  Render  a  Decision  Other  Than  in  Con- 
formity with  the  Commissioner's  Confession  of 
Error 

After  the  IRS  gave  its  September  18,  1962  Notice 
of  Deficiency  and  Jeopardy  As.sessment  to  Robida 
(CT  44),  tlie  Tax  Court  had  jurisdiction  mider  In- 
ternal Revenue  Code  §§7442  and  6213(a)  to  entei-tnin 
his  Petition  for  Redeteraiination.  The  language  of 
§6213 (a)  is  as  follows: 

"(a)  Time  for  Filing  Petition  and  Restric- 
tion on  Assessment. — Within  90  days,  or  150  days 
if  the  notice  is  addressed  to  a  jiersim  outside  the 
States  of  the  I^nion  and  the  District  of  Columbia, 
after  the  notice  of  deficiency  authonzed  in  section 
6212  is  mailed  (not  counting  Saturday,  Simday, 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  last  day),  the  taxpayer  may  file  a  petition 
with  the  Tax  Coiu't  for  a  nHiet<>rmination  of  the 
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deficiency.  Except  as  otherwise  provided  iii  sec- 
tion 6861  no  assessment  of  a  deficiency  in  respect 
of  any  tax  imposed  by  subtitle  A  or  B  and  no 
levy  or  proceeding  in  court,  for  its  collection  shall 
be  made,  begim,  or  prosecuted  mitil  such  notice 
has  been  mailed  to  the  taxpayer,  nor  imtil  the 
expiration  of  such  90-day  or  150-day  period,  as 
the  case  may  be,  nor,  if  a  petition  has  been  filed 
with  the  Tax  Court,  imtil  the  decision  of  the  Tax 
Court  has  become  final.  Notwithstanding  the  pro- 
visions of  section  7421(a),  the  making  of  such 
assessment  or  the  begimiing  of  such  proceeding 
or  levy  during  the  time  such  prohibition  is  in 
force  may  be  enjoined  by  a  proceeding  in  the 
proper  court." 

"Lack  of  jurisdiction  of  a  federal  court  touch- 
ing the  subject  matter  of  litigation  cannot  be 
igTLored  by  a  federal  appellate  coiu"t.  So  a  judg- 
ment or  order  rendered  without  jurisdiction  or 
authority  must  ordinarily  he  reversed,  and  an  ap- 
pellate couri  may  of  its  own  motion  reverse  such 
a  judgment  or  order.  This  rule  applies  where  the 
record  does  not  affinnatively  show  jurisdiction; 
and  it  has  been  applied  to  lack  of  jurisdiction  of 
the  subject  matter."  36  C.J.S.  Fed.  Ct.  §301(15) 
and  cases  cited  therein.  (Emphasis  added) 

When  the  CIR  abandoned  the  gi'oimds  upon  which 
the  Deficiency  Notice  and  Jeopardy  Assessment  w^as 
made  (failure  to  file,  fraud,  inadequacy  of  records — 
CT  45,  48,  51,  54,  57,  60),  it  abandoned  the  deficiency 
and  the  jeopardy  assesvsment,  and  in  effect  abated  the 
jeopardy  assessment  mider  §6861  (g). 
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At  that  tiriio  tlio  bcosis  for  Um  'J'ax  Court's  jurisdic- 
tion f'oascd  to  oxist,  oxwpt  to  rondfr  jiulfrriifut  in 
accordance  with  the  abandonment  and  abatement  by 
the  CIR. 

It  is  Now  in  Order  for  This  Honorable 
Court  to  Render  Final  Judf/mrnt 

"A  judcfinent  will  ordinarily  be  reversed  on  a 
confession  of  eiTor  by  a])|)t'llee,  respondent,  or 
defendant  in  (>iTor."  3()  C..I.S.  Federal  Courts 
«$301(15),  Citing  Thomas  v.  U.  S.,  CCA.  Miss.  96 
F.2d  767. 

''A  judgment  or  decree  on  the  merits  in  a  cause 
wherein  jurisdiction  is  not  affirmatively  shown  on 
the  record  will  be  revei-sed  by  the  court  of  ap- 
peals with  instmctions  to  dismiss  the  suit  for 
want  of  jurisdiction  and  without  prejudice,  unless 
an  amendment  shall  be  made  so  as  to  exhibit  a 
case  within  the  jurisdiction."  36  C.J.S.  Federal 
Coui'ts  §301(20)  and  cases  cited  tliereiii. 

In  most  cases,  the  reversal  is  made  without  con- 
sidering the  merits  of  the  action.  36  C.J.S.  Fed.  Cts. 
§301(20),  See  American  Sufjar  Rrfiuiufj  Co.  v.  John- 
son (Fla.)  60  F.  503,  9  CCA  110.  Thus,  wh(>re  no  juris- 
diction is  shown  (and  Respondent  has  failed  to  meet 
the  burden  of  proof  on  jiuisdiction),  the  appellate 
coui't  "in  such  case  will  not,  on  revei*sing  a  judgment, 
remand  the  case  for  fui-tlier  proceedings,  but  will 
itself  render  final  judgment  of  dismissal  or  nonsuit" 
36  CJ.S,  Fed,  Cts.  §301(20), 
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The  Tax  Court  had  Jurisdiction  Under  IRC  §686l(c) 
not  Only  to  Increase  or  Decrease  the  Amount  of 
Deficiency,  hut  also  Abate  the  Assessment  Com- 
pletely and  to  Recognize  the  Fact  of  Abatement 
as  a  Matter  of  Law  under  IRC  §6861(g) 

IRC  §6861  (c)  provides  in  pertinent  part  as  follows: 
"...  Tax  Coni't  shall  have  jurisdiction  to  rede- 
termine the  entire  amount  of  the  deficiency  and 
of  all  amoimts  assessed  at  the  same  time  in  con- 
nection therewith." 

The  Tax  Court  apparently  was  under  the  impres- 
sion that  it  had  no  svich  power  as  appears  from  the 
following-  (RT  16,  lines  5-10) : 

"The  Coui"t:  I  want  you  to  understand  that 
this  Coui't  has  nothing  to  do  with  the  jeopardy 
assessment.  I  have  no  authority  to  hear  anything- 
about  a  jeopardy  assessment,  no  authority  to 
raise  the  assessment  or  lower  it  or  get  rid  of  it. 

I  camiot  do  a  thing  about  that." 

Mr.  Robida  w^as  imderstandably  confused  as  ap- 
pears from  the  following  (RT  16,  line  11  to  RT  17, 
line  13)  : 

"Mr.  Robida:  Well,  yoiu-  Honor,  you  see,  it  is 
very  confusing  to  me. 

You  take  this  as  an  example.  They  sent  the 
notice,  the  statutoiy  notice,  based  upon  the  fact, 
the  allegation,  that  I  had  never  filed  any  return 
for  the  past  six  years,  and  then  they  proceeded 
to  assess  a  fraud  penalty  and  a  tax  on  a  sum  of — 
well,  it  comes  to  $77,000,  and  I  pointed  out  in  the 
Petition  that  I  had  filed  returns  for  each  of  the 
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years  witli  tlic  District  Director  in  Portsmouth, 
New  Ilaiupsliirc  and  paid  the  taxes  that  was  due. 

They  turned  around  and  answered  and  in  their 
answer  they  said  1  still  did  not  file  any  tax  re- 
turns and  I  was  trying  to  cheat  the  Government. 

Well,  the  fact  is  that  1  did  file  returns,  and 
even  at  the  time  in  November  when  they  wrote  to 
me  and  said  they  were  aware  of  the  fact  that  I 
had  filed  the  returns  in  November  of  1962,  and 
the  answer  came  in  Febi-xiary  1963  saying  1  had 
not  filed  returns. 

The  inconsistencies  are  very  hai'd  on  me  to 
imderstand  what  is  gouig  on. 

The  Coiu"t:  Plow  are  you  going  to  prove  you 
filed  tliose  returns'? 

Mr.  Robida:  Well,  the  Respondent  is  willing 
to  admit  I  filed  them. 

Mr.  Ciranni:  I  have  already  told  him  we  had 
found  the  returns.  He  can't  get  tliem  into  evi- 
dence, but  1  will  get  them  into  evidence.  We  have 
copies  of  them  here.  This  was  the  basis  of  our 
fraud  allegation." 

IRC  §6861  (g)  gives  the  Secretary  or  his  delegate 
the  powei'  to  abate  an  assessment  if  jeopardy  does  not 
exist.  The  abmidomnent  of  all  grounds  for  jeopardy 
assessment  was  in  effect  a  i-uling  by  the  CIR  that 
jeopardy  did  not  exist.  Thus,  the  Tax  Court  should 
have  exercised  its  power  imder  §6861  (c)  to  set  aside 
the  jeopai'dy  assessment  and  to  oixier  the  return  of 
all  funds  obtained  by  way  of  levy  luider  an  asseSvS- 
ment  adniitteil  by  the  CIR  to  be  on  no  adequate 
gromids. 
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Wherefore,  Petitioner  moves  this  Honorable  Court 
for  its  order 

1.  Denying  Respondent's  motion  to  remand ; 

2.  Making  final  judgment  in  favor  of  Petitioner; 

3.  Directing  Respondent  to  return  to  Petitioner 
all  moneys  and  other  property  seized  by  Respondent 
by  vi^ay  of  levy  or  otherwise,  with  interest  and  costs 
as  provided  by  law; 

4.  Grranting  any  other  relief  that  may  appear  to 
be  just. 

Respectfully  submitted, 

John  R.  Swendsen 

126  Post  Street 

San  Francisco,  California 

Attorney  for  Petitioner 

Daniel  A.  Robida 

Dated:  July  8,  1966. 


xvu 


In  llic  Unitod  8tatos  Court  of  Appeals 
for  the  Ninth  Cireuit 


No.  20592 


Daniel  A.  Robida, 

Petitioner, 
vs. 

Commissioner  of  Internal  Rrat-nue, 

Respondent. 


AFFIDAVIT  IN  SUPPORT  OF  MOTION  IN 

OPPOSITION  TO  MOTION  TO  RKMAND 

AND  IN  SUPPORT  OF  MOTION 

FOR  JUDGMENT 

Daniel  A.  Robida,  being  first  duly  swoni,  deix)ses 
and  says: 

I  am  tlie  Petitioner  abo^e  named.  I  am  sure  that, 
if  my  records  had  been  made  available  to  me  at  the 
commencement  of  these  proceedings,  they  would  have 
shown  my  income  tax  returns  to  be  correct  as  filed. 
At  this  late  stage  of  the  proceedings,  however,  the 
disordered  and  incomplete  state  of  my  records,  now 
in  the  control  and  possession  of  Respondent,  would 
be  of  no  use  to  me. 

As  will  be  niad(>  clear  later  on  in  this  Affidavit, 
agents  of  the  government  conducted  an  (>xtremely 
thorough  and  extensive  investigation  not  only  of  ray 
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records  but  of  my  personal  and  business  backgi-oimds. 
I  am  convinced  that  the  reason  Respondent  did  not 
produce  any  of  the  fruits  of  that  very  intensive  in- 
vestigation is  that  the  results  were  favorable  to  me 
a2id  revealed  nothing  that  would  support  Respond- 
ent's jeopardy  assessment  and  notice  of  deficiency. 

This  investigation  occurred  after  Respondent  had 
charged  me  with  fraud,  which  Respondent  now 
claims  was  only  based  on  failiu'e  to  file  income  tax 
returns.  (Now  admitted  to  be  false — RT  17) 

The  investigation  obviously  did  not  produce  any 
evidence  of  fraud,  and  just  as  obviously  did  not  pro- 
duce anything  which  would  show  that  my  income  tax 
liability  was  anything  other  than  as  reported  on  my 
returns,  which  are  now^  admitted  to  have  been  filed 
and  paid  by  me. 

The  photostats  forwarded  to  my  attornej^,  John  R. 
Swendsen,  l)y  the  attorneys  for  the  Commissioner  of 
Internal  Revenue  with  forwarding  letter  dated  May 
13,  1966  (see  Appendix  B  to  Petitioner's  Opening 
Brief)  consist  of  Xerox  copies  of  photostats  of  five 
notebooks,  bound  together  with  Acco  fasteners.  I  am 
unal)le  to  say  whether  these  photostats  actually  reflect 
my  original  records.  The  jDages  of  these  photostats 
appear  to  be  out  of  order.  Some  of  the  pages  in  them 
I  do  not  recognize  as  mine.  These  five  boimd  photo- 
static copies  do  not  constitute  all  of  my  original  rec- 
ords and  would  l)e  sul>stantially  useless  to  me  in  any 
court  proceeding. 

The  records  whicli  I  had  and  whicli  were  seized  by 
the  United  States  Govermnent  and  the  German  Police 
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were  sufficient  to  fill  an  ordinary  grocery  box.  T  had 
at  least  ten  notebooks  of  tlie  f^n-neral  kind  indieated 
by  the  ]iholostats  sent  to  Mr.  Swendsen  on  May  13th. 
I  maintained  I'our  separate  sets  of  notcbook.s,  each 
containinc:  different  kinds  or  materials,  as  follows: 

1.  Travd  Books:  Containing  names  of  places 
visited,  with  dates  and  names  of  individuals  with 
whom  J  transacted  business,  including  pui)ils  whom 
I  tauglit ;  names  and  addresses  of  jiersons  I  could 
rely  upon;  names  and  places  of  clubs  I  \'isited;  other 
material  that  I  cannot  now  remember. 

2.  Historj/  or  Diarji:  Containing  notations  of  in- 
cidents concerning  mj'self  and  other  persons  that 
occurred  on  Army  or  other  Government  bases  which 
indicated  corruption  in  NCO  clubs  and  the  like. 

3.  Auto  Log:  Containing  mileage  traveled;  auto- 
mobile expenses  and  other  ex]ienses  shared  with  other 
people  in  the  course  of  traveling  and  obtaining  lodg- 
ing and  the  like. 

4.  Income  Records:  Containing  not-iitions  of  gross 
and  n(>t  income  from  overseas  and  U.S.  sources,  plus 
a  summary  of  expenses  from  the  Auto  Log. 

All  of  these  books  together  gave  a  complete  picture 
of  my  income  and  financial  transactions  from  approxi- 
mately 1947  to  1962. 

Other  records  which  were  seized  consist  of  the  fol- 
lowing : 

1.  Letters  to  banks  and  insurance  companies; 
money  order  stubs;  cancelled  checks;  copies  of  bank 
drafts;  acknowledgments  of  moneys  owed  to  me  but 
not  j)aid. 


XX 

2.  Lists  of  family  names  with  birth  dates,  mar- 
riages, etc. 

3.  Automobile,  airplane  and  radio  licenses;  opera- 
tors licenses;  seamen's  licenses;  medical  records,  in- 
cluding records  of  inoculations  necessary  for  travel. 

4.  Statements  sworn  to  before  American  Consuls 
from  various  persons  pertaining  to  moneys  owed  and 
moneys  earned  and  the  nature  and  origin  of  debts. 

5.  Photographs  of  people  and  places,  ineludmg 
clubs  where  I  earned  money.  The  photographs  con- 
tained notations  of  dates,  places  and  other  material. 

At  no  time,  after  all  of  these  records  were  seized, 
was  I  permitted  to  have  them  or  inspect  them,  except 
for  the  momentary  and  cursory  occasions  when  either 
Grerman  or  American  officials  and  agents  would  ask 
me  whether  certain  records  were  mine.  They  did  re- 
turn my  seamen's  papers,  however. 

When  I  was  incarcerated  in  Wiesbaden,  Germany, 
my  records  were  seized,  but  I  was  not  present  at  the 
time. 

In  jail,  on  at  least  20  occasions,  I  was  questioned 
by  both  American  and  GeiTnan  officials  and  agents. 
They  questioned  me  about  all  kinds  of  things,  includ- 
ing my  records,  and  did  show  me,  but  did  not  pei*mit 
me  to  inspect,  income  tax  records  which  I  had  just 
then  mailed  to  my  brother  in  the  United  States.  They 
admitted  to  me  at  that  time  that  they  had  taken  that 
envelope  and  those  records  out  of  the  mail.  Those  rec- 
ords sent  to  my  brother  were  very  important  to  my 
case  because  they  contained  orderly  summaries,  show- 
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iuii;  tli;it  my  itifonie  as  roportcd  and  my  tax  as  paid 
were  coiTect. 

On  three  separate  occasions,  while  I  was  incarce- 
rated at  Wiesbaden,  1  was  taken  out  of  the  jail  and 
escorted  by  botli  German  Tolice  and  U.S.  military 
personnel  (OSI  })ersonnel  and  CII)  personnel  from 
the  Army  and  the  Air  Force)  to  the  U.S.  Air  Force 
Base  at  Wiesbaden  and  there  I  was  qnestioned  exten- 
sively abont  slot  machines  and  my  entire  life.  On  the 
first  occasion  I  saw  a  box  full  of  papers  which  ap- 
peared  to  lie  mine.  One  of  the  American  agents  ques- 
tioning me  took  a  small  notebook,  which  I  recognized 
as  mine,  and  placed  it  liefore  me.  He  opened  it  to  a 
particular  page  and  said.  "What  does  this  page 
niean"?"  When  1  went  to  reach  for  it,  the  agent  made 
a  gesture  and  said  "Don't  touch  the  book".  I  then 
said  "Well,  it's  my  book".  The  agent  then  said  "Well, 
it  belongs  to  the  United  States  Govermnent  now  and 
you  will  never  see  it  again  as  long  as  you  live".  That 
was  the  last  time  that  T  saw  the  originals  of  any  of 
my  notebooks. 

On  the  other  two  occasions  when  I  was  taken  to  the 
U.S.  Air  Force  Base  at  Wiesbaden  from  the  W^ies- 
l)aden  jail,  my  records  were  present,  but  I  was  not 
allowed  to  see  them,  although  I  demanded  that  they 
bo  returned  to  me  many,  many  times.  On  each  of  those 
occasions,  the  agents  questioning  me  tried  to  get  me 
to  signi  a  statement  to  the  effect  that  1  was  not  imder 
threat,  intimidation  or  coercion.  I  told  them  that  I 
would  not  sign  any  such  statement  because  I  was 
mider  threat,  intimidation  and  coercion.  Ou  all  three 
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occasions,  both  German  and  American  officials  were 
present.  On  at  least  one  occasion,  they  had  a  tape  re- 
corder going,  and  on  at  least  one  of  the  occasions  they 
had  a  typist  there  who  typed  the  interrogation  as  it 
progi'essed. 

On  a  fourth  occasion,  I  was  taken  from  the  Wies- 
baden jail,  again  escorted  by  substantially  the  same 
kind  of  personnel,  and  taken  to  the  U.S.  Army  Base 
at  Darmstadt  where  I  was  made  to  demonstrate  be- 
fore American  Generals  my  skill  in  maniioulating  slot 
machines  without  any  tools  or  devices  whatsoever,  so 
as  to  eliminate  the  element  of  chance. 

I  was  never  given  any  court  hearing  at  any  time, 
either  before  or  after  my  release  from  jail. 

After  my  return  to  the  United  States,  I  had  several 
conferences  with  Internal  Revenue  Ser\dce  persomiel 
on  Sutter  Street  in  San  Francisco.  At  some  of  those 
conferences  I  was  shown  some  photostats  and  asked 
if  they  were  my  records.  While  they  had  a  general 
appearance  that  would  indicate  that  they  might  be  my 
records,  I  could  not  positively  identify  them  for  a 
number  of  reasons.  One  reason  was  that  they  were  all 
mixed  up  as  to  pages.  Another  reason  was  that  I  was 
not  permitted  to  handle  any  of  them  for  any  appre- 
ciable leng-th  of  time.  A  further  reason  was  that  some 
of  the  notations  in  those  photostats  were  such  that  I 
could  not  identify  them  as  being  mine. 

None  of  the  records  that  I  saw  during  those  confer- 
ences were  complete.  Mr.  Ciranni  (who  was  j^resent 
at  some  of  these  conferences)  stated  that  the  Govern- 
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Miont  init^lit  liavc  othor  records  of  niino,  but  that  he 
could  not  show  thom  to  me.  lie  said  that  these  other 
records  inisht  he  in  Washinccton.  When  I  asked 
wliether  they  had  the  orij^iuals,  neither  Mr.  Ciranni 
nor  any  of  the  other  Internal  Revenue  Service  ap^ents 
would  say  that  they  either  had  them  or  did  not  have 
iliem,  and  when  I  made  further  incjuiries,  they  would 
neither  confirm  nor  deny  that  tliey  had  additional  rec- 
ords in  Washing-ton  or  elsewhere. 

On  the  moniing  of  the  Tax  Court  hearing?  in  San 
Francisco,  Mr.  Ciramii  sliowed  nie  what  purported  to 
he  a  great  pile  of  my  records,  but  he  would  only  let 
me  briefly  insjject  cei"tain  of  the  photostatic  copies  of 
notebooks. 

My  memory  cannot  now  be  refreshed  as  a  result  of 
the  present  state  of  my  records  and  other  papers  tliat 
were  seized  l\y  American  and  German  agents.  I  could 
not  now  safely  rely  upon  them  in  any  court  proceed- 
ing. I  am  convinced  that  my  records  are  no  longer 
reliable. 

/s/  Daniel  A,  Robida 
Daniel  A.  Robida 

Subscribed  and  sworn  to  before  me  at  San  Fran- 
cisco, California,  this  8th  day  of  July,  1966,  b}'  Daniel 
A.  Robida. 

(Seal)  Wilson  Reid  Ogg, 

Notary    Public,    St<ate    of    Califoniia, 
Principal  Office,  Alameda  County. 

My  commission  expires  March  24, 1968. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


No.  20,592 


Daniel  A.  Robida, 

Petitioyier, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


SUPPLEMENTAL  AFFIDAVIT  OF 

DANIEL  A.  ROBIDA  IN  SUPPORT 

OF  MOTION  FOR  JUDGMENT 

State  of  California 
County  of  San  Francisco — ss. 

Daniel  A.  Robida,  being  first  duly  sworn,  deposes 
and  says: 

I  am  the  Petitioner  above  named. 

After  the  Internal  Revenue  Service  advised  me  that 
they  were  charging  me  with  fraud  on  the  groimds  that 
I  had  not  filed  my  income  tax  returns  for  the  years 
1956  through  1961,  I  viTote  them  a  letter  dated  De- 
cember 6,  1962,  advising  when  and  where  I  filed  the 
returns  for  those  years. 
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I  rocoived  a  reply  dat('4  Dooombor  19,  V.H')2,  from 
tlio  San  Francisco  District.  Director  of  the  Internal 
Revenue  Servicer  acknowk^dpinf^:  that  the  returns  had 
been  locatetl.  A  pliotostiitic  copy  of  said  letter  is 
attached  hereto  and  made  a  part  hereof.  Said  photo- 
stat is  a  true  copy  of  the  oj-i{^nal  in  every  way  except 
for  the  marginal  notations  which  are  in  my  own  hand- 
writing. 

/s/  Daniel  A.  Robida 
Daniel  A.  Ro])ida 

Subscribed,  and  sworn  to  before  me  at  San  Fran- 
cisco, California,  this  20th  day  of  October,  1966,  by 
Daniel  A.  Robida. 

(Seal)  /s/  Wilson  Reid  Ogg 

Notaiy  Public,  State  of  California 

My  Commission  Expires  Mai-ch  24,  1968 
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Read,  Use,  Remember!! 

Letterhead  of 
U.S.  Treasury  Department 
Internal  Revenue  Service 

District  Director 

San  Francisco  2,  California 

100  McAllister  Street 

Dec.  19,  1962 

In  Reply  Refer  to 
A  :R  :150D  :  JCB  :Room  1312 

Mr.  Daniel  A.  Robida 

c/o  Kurliotel  Savabini 
Paulinenstrasse  4 
Wiesbaden,  Germany 

Dear  Mr.  Robida: 

This  is  in.  reply  to  yoiu'  letter  dated  December  6,  1962, 
in  which  you  acknowledge  receipt  of  oui'  letter  dated 
September  18,  1962.  Our  letter  advised  you  that  one 
hundred  and  fifty  days  are  permitted  for  the  filing 
of  a  petition  to  the  Tax  Court  of  the  United  States. 

The  income  tax  retiu*ns  to  w^hich  you  refer  in  your 
letter,  have  been  located.  The  tax  reported  on  these 
returns  would  have  a  negligible  effect  on  the  tax, 
penalty  and  interest  recited  in  our  letter.  This  would 
not,  in  any  case,  have  had  the  effect  of  setting  aside 
the  jeopardy  assessment. 

The  provisions  of  the  Internal  Revenue  Laws  appli- 
cable to  jeopardy  assessment  allow  the  taxpayer  to 
protest  by  means  of  a  petition  to  the  Tax  Court  of  the 
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llnitod  States.  Tn  your  case,  this  miLst  bc^  done  by 
February  18,  V.Uhi.  The  law  does  not  pi*o\nde  for  an 
extension  of  time  for  filiiipj  tlie  petition.  This  offiw 
cannot  set  aside  the  assessment,  nor  entertain  a 
protest,  the  matter  being  wholly  within  the  jurisdic- 
tion of  the  Tax  Coui't. 

Enclosed  for  your  convenience  is  an  extra  copy  of  the 
adjustments  leading  to  the  assessments  made,  which 
you  requested.  The  onginal  of  this  was  furnished  to 
you  with  our  letter  of  September  18,  1962. 

Very  truly  yours, 
Claude  F.  Salter 
Chief,  Audit  Division 
Enclosure 

30-Day  Room  1312— DAR 

IRS  Answer  was  fih^d  Feb.  20,  1963  this 
proves  IRS  lied  when  they  stated  T  had 
not  filed  retiu"ns  in  their  answer  at  least — 
DAR 
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